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IN  MEMORIAM. 


CHARLES  H.  TOLL. 

At  a  session  of  the  court  of  appeals  held  on  the  tenth  day 
of  February  A.  D.  1902,  Hon.  Frank  C.  Goudy  on  behalf  of 
the  Colorado  Bar  Association  and  the  Denver  Bar  Associa- 
tion presented  to  the  court  the  following  resolutions : 

MEMORIAL 

TO 

CHARLES  H.  TOLL, 

Adopted  at  Special  Meetings  December  6,  1901. 

The  members  of  The  Colorado  Bar  AssociatioD  and  The  Denver 
Bar  Association  present  this  Memorial  of  Charles  H.  Toll,  who 
was  suddenly  stricken  by  death  on  the  4th  day  of  December, 
1901: 

In  every  established  community  there  are  men  of  right  living 
and  right  thinking,  the  charm  of  whose  lives  and  their  influence 
for  good,  death  cannot  end. 

Charles  H.  Toll  was  one  of  these.  WeU  as  we  knew  him  in  his 
professional  career,  we  knew  him  scarcely  less  intimately  in  the 
many  parts  which  he  played  in  the  official,  social  and  business 
life  of  his  time.  In  all  he  exhibited  the  same  sturdy  and  reliant 
nature,  genial  disposition  and  devotion  to  high  ideals. 

The  law  was  to  him  an  expanding  science,  whose  greatest  value 
lay  in  avoiding  Htigation  and  conducting  successfully  the  large 
affairs  which  characterize  modern  business.  This,  with  patient 
and  tireless  work  and  loyalty  to  the  cause  of  his  clients,  gave  him 
a  just  claim  to  professional  distinction. 

In  the  official  positions  to  which  he  was  called,  his  faithful  per- 
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f ormance  of  their  duties  justified  and  sustained  the  confidence  of 
the  people  in  his  high  and  honorable  aims. 

In  his  personal  and  social  relations  we  shall  best  remember  him. 
His  love  of  home  and  family,  his  ceaseless  hospitality,  his  kind- 
ness of  heart  and  wise  generosity,  his  abundant  spirits  and  humor, 
his  encouraging  assistance  to  others,  and  the  broad  charity  which 
dominated  his  estimate  of  men,  endeared  him  to  all  who  fell  within 
the  broad  circle  of  his  friendship. 

He  lived  to  the  standard  of  the  best  American  citizenship,  and 
though  called  away  when  in  the  midst  of  his  usefulness,  he  has 
bettered  his  fellows  by  his  labor  and  example. 

In  this  hour  of  sadness  our  sympathies  are  with  the  wife  and 
the  children  he  loved  so  well,  with  the  confidence  that  they  will 
find  the  truest  solace  of  death  in  the  record  of  his  good  name. 

That  this  memorial  may  be  fittingly  preserved,  let  an  engrossed 
copy  be  sent  to  the  family  of  the  deceased,  -and  let  copies  be  pre- 
sented in  an  appropriate  manner  to  the  supreme  court  of  the  state 
of  Colorado,  the  court  of  appeals  of  the  state  of  Colorado,  the 
circuit  court  of  the  United  States  for  the  district  of  Colorado,  and 
the  district  court  of  the  county  of  Arapahoe,  and  let  copies  be 
furnished  the  public  press.  ^ 

In  presenting  the  resolutions  Mr.  Goudy  spoke  as  follows : 

May  it  please  tlie  Court  : 

The  Bar  Association  has  assigned  to  me  the  sad  duty  of  pre- 
senting to  this  court  their  memorial  of  Charles  Hanson  Toll,  who 
was  suddenly  stricken  by  death  on  the  4th  day  of  December, 
A.  D.  1901.  He  was  called  away  in  the  meridian  of  manhood. 
The  memory  of  his  upright  life  completes  the  lesson  interrupted 
by  his  early  death.  To-day  we  pause  in  the  usual  work  of  life 
to  pay  the  tribute  of  friendship,  and  to  record  his  manly  virtues. 

Although  we  come  before  the  court  with  hearts  freighted  with 
deep  sonow,  it  is,  nevertheless,  a  privilege  to  be  permitted  to  pay 
this  last  sad  tribute  to  the  life  and  work  of  our  departed  friend 
and  brother. 

He  was  bom  at  Memphis,  N.  Y.,  April  26,  1850,  and  came 
of  £nglish  and  Dutch  ancestry.  Among  his  American  ancestry 
were  the  prominent  Connecticut  families  of  Tracy,  Hyde,  Hinman 
and  Mitchell.     His  early  youth  was  spent  on  the  farm,  and  after 
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attending  the  common  schools  he  entered  a  neighboring  academy, 
where  he  finished  his  preparation  for  college.  At  the  age  of 
twenty-two  he  graduated  from  Hamilton  College,  a  college  that 
stamps  its  individuality  upon  its  graduates,  and  which  has  proba- 
bly turned  out  more  polished  speakers,  logical  thinkers,  eminent 
lawyers  and  sound  statesmen  in  proportion  to  the  number  of  its 
graduates,  than  any  other  American  school.  After  completing 
his  course  in  coUege  he  studied  law  in  Syracuse,  N.  Y. 

In  1875  he  came  to  Del  Norte  and  there  established  himself  in 
his  chosen  profession.  Without  fortune  or  family  influence,  he 
achieved  success  at  the  bar  by  faithful  and  honest  work. 

Within  a  year  after  his  advent  in  this,  his  adopted  state,  he  was 
elected  county  judge  of  Rio  Grande  County,  being  then  only 
twenty-six  years  of  age.  Two  years  later  he  was  elected  to  rep- 
resent that  county  in  the  lower  house  of  the  general  assembly.  In 
1880  he  was  chosen  attorney  general  of  Colorado,  and  at  the  ex- 
piration of  his  term  of  office  located  in  Denver,  where  he  very 
soon  took  high  rank  as  a  lawyer. 

In  the  several  official  positions  to  which  he  was  elected  he  ably, 
fearlessly  and  honestly  discharged  the  duties  thereof,  thereby  r<8- 
flecting  credit  upon  himself  and  his  party.  Strength  of  purpose 
always  marked  his  manhood,  and  every  client,  whether  rich  or 
poor,  found  in  him  a  devoted  representative,  always  exhausting 
in  their  behalf  every  means  that  the  upright  and  skillful  lawyer 
could  urge  or  devise.  Throughout  his  active  and  busy  career  at 
the  bar  he  always  enjoyed  the  confidence  and  respect  of  all  the 
judges  and  courts  before  whom  he  appeared.  He  was  a  tireless 
worker,  and  probably  no  other  member  of  our  bar  stood  higher  as 
a  careful  and  conscientious  counsel.  The  successful  modern  law- 
yer frequently  occupies  a  dual  relation  to  his  clients,  by  being 
consulted  by  men  engaged  in  commercial  transactions  of  great 
magnitude,  not  only  upon  legal  questions,  but  also  upon  matters 
of  business  policy.  The  high  tribute  paid  him  by  his  associates 
at  the  bar  was  fuUy  merited,  viz :  '^  that  the  law  was  to  him  an 
expanding  science,  whose  greatest  value  lay  in  avoiding  litigation 
and  conducting  successfully  the  large  affairs  which  characterize 
modem  business."  No  lawyer  stood  higher  with  his  clientage  as 
an  adviser  and  friend.  He  discouraged  suits  and  encouraged  set- 
tlements ;  he  had  that  peculiar  force  of  character,  that  high  de- 
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gree  of  courage,  that  enabled  Liiii  to  cool  the  passions  and  promote 
the  business  welfare  of  his  clients.  His  probity  of  character  made 
it  possible,  to  an  unusual  degree,  for  him  to  act  as  a  mediator  be- 
tween clashing  interests  and  bring  about  a  mutually  fair  adjust- 
ment of  differences  among  men.  He  always  sought  the  right  and 
discouraged  litigation  by  promoting  good  feeling  wherever  possi- 
ble, but  when  unable  to  thus  protect  the  interests  of  his  clients  he 
devotedly  and  enthusiastically  represented  their  cause  before  the 
courts,  so  long  as  he  could  satisfy  himself  of  the  justice  of  the 
same. 

It  was  my  privilege  to  be  associated  with  him  in  several  matters 
of  considerable  magnitude,  and,  however  trying  the  situation 
might  be,  he  proved  himself  at  all  times  a  skilled  and  able  coun- 
sellor. He  was  generous  to  a  fault,  and  always  kind  and  coui'te- 
ous  to  the  deserving  among  his  fellow  lawyers,  and  especially  to 
the  younger  men  of  the  profession.  No  unsuccessful  appeal  was 
ever  made  to  this  large-hearted,  broad-minded  man,  if  the  appli- 
cant was  worthy.  Although  his  generosity  was  too  often  imposed 
upon,  he  was  able,  by  the  exercise  of  prudence  and  frugality,  to 
leave  a  comfortable  competence  to  his  family,  but  to  them  the 
inheritance  of  an  unstained  name  and  the  record  of  unsullied 
honor  are  of  infinitely  greater  value. 

1  first  met  him  in  1880,  and  from  that  time  to  the  date  that  he 
answered  the  dread  summons  he  was  to  me  a  sincere  and  true 
friend  and  adviser.  We  recall  his  kindly  face  and  generous 
nature,  his  cultivatetl  manners  which  so  fitly  adorned  his  genial 
disposition,  and  we  will  ever  remember  his  strict  adherence  to  in- 
tegiity  and  devotion  to  his  chosen  profession,  which  inspired  his 
whole  career.  To  his  natural  abilities  was  added  a  liberal  educa- 
tion, whicli  developed  in  him  a  cultured  manhood  of  high  order. 

The  deatli  of  a  friend  alwavs  comes  as  a  shock  to  us  all,  but  it 
is  doubly  sad  when  it  conies  without  warning : 

'^  Death  takes  us  by  surprise, 
And  stfiys  our  hurrying  feet; 
The  great  Design  unfinished  lies; 
Our  lives  are  incomplete. 

"So,  when  a  good  man  dies, 
For  years  beyond  our  ken, 
The  ligliL  lie  leaves  behind  him  lies 
Upon  the  paths  of  men.^^ 
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The  departure  of  our  friend,  called  away  as  he  was,  is  aptly 
expressed  in  the  following  lines : 

^*  As  a  guest  who  may  not  stay, 
Long  and  sad  farowell  to  say, 
Glides  with  smiling  face  away/* 

He  was  an  honest  man :  ' '  His  bond  was  good ;  his  word  was 
as  good  as  his  bond." 

He  was  a  manly  man,  a  cultured  and  polished  gentleman ;  a 
plain,  unassuming,  approachable  man ;  a  man  of  sound  judgment; 
a  man  of  large  affairs ;  he  was  fond  of  humor  and  devoted  to  good- 
fellowship  ;  a  man  so  worthy  of  friendship  that  his  friends  were 
legion.  To  me  he  was  always  pleasant  and  genial.  In  the  lan- 
guage of  another  friend,   '*  There  never  was  a  more  lovable  man.'* 

This  is  my  estimate  of  the  life  and  character  of  Charles  Hanson 
ToU : 

''His  life  was  gentle:  and  the  elements 
So  mixed  in  him  that  nature  might  stand  up 
And  say  to  all  the  world,  ^  This  was  a  man.*  *' 

His  domestic  life  was  that  of  a  gentleman.  He  was  a  devoted 
husband,  a  proud  father ;  to  his  loving  wife  and  four  manly  sons 
his  loss  is  irreparable.  We  can  only  say  to  them  and  record  it 
here :  '*  Your  inexpressible  sorrow  is  sacred."  He  has  gone  from 
you  forever,  but  he  lived  long  enough  to  establish  a  character  for 
honor,  usefulness,  and  devotion  to  every  duty  entnisted  to  him, 
and  this  is  your  richest  heiitage  and  one  of  yoiu:  greatest  consola- 
tions. 

I  ask  that  the  resolutions  of  the  Bai*  Association  be  spread 
upon  the  records  of  the  court  as  a  sincere  expression  from  his 
friends  and  brothers  of  the  loss  sustained  by  his  death. 

President  Judge  Wilson  responded  for  the  court: 

Gentlemen  of  the  Bar: 

The  high  tribute  paid  to  the  memory  and  character  of  our 
deceased  brother,  Charles  H.  Toll,  in  the  memorial  of  the  Bar 
Associations  so  eloquently  presented  by  Mr.  (loudy,  was  weU  de- 
served and  meets  with  the  unqualified  approval  of  this  court. 
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Well  grounded  in  the  fundamental  principles  of  law,  these 
exercised  a  controlling  influence  over  our  brother  in  his  extensive 
practice  and  throughout  his  entire  professional  career.  Allowing 
no  mere  technicalities  to  obscure  his  vision,  he  alwaj's  sought  to 
plant  himself  and  his  cause  upon  some  broad  legal  principle. 
Modest,  unassuming  and  tolerant  of  the  opinions  of  his  brethren 
of  the  bar,  yet  loyal  and  true  to  the  interests  of  his  clients,  he 
was  firm  and  unyielding  in  defense-  of  that  which  his  mature  and 
deliberate  judgment  ai)proved  as  right.  His  ideal  of  his  profes- 
sion was  high,  and  he  was  quick  to  condemn  anything  which 
tended  to  sully  its  fair  fame.  That  he  was  a  safe  and  wise  coun- 
sellor is  sufficiently  attested  by  the  fact,  well  known  to  the  bar  of 
the  state,  that  he  had  drawn  to  himself  and  retained  a  large  cli- 
entage which  controlled  among  the  most  extensive  business  inter- 
ests and  important  enterprises  in  the  West. 

In  his  official  career,  he  brought  to  the  discharge  of  his  du- 
ties the  same  honesty  of  purpose,  close  application,  zeal  and 
energy  which  characterized  him  in  professional  life. 

As  a  citizen,  he  clearly  realized  his  duties  to  the  state  and  to 
his  fellow-men.  He  was  prompt  to  advocate  whatever  in  his 
opinion  would  advance  and  benefit  the  public  interests,  and  quick 
to  condemn  that  which  might  injuriously  affect  the  welfare  of  the 
community. 

It  was,  however,  the  sweetness,  purity  and  nobility  of  his 
private  life  that  endeared  him  to  a  large  circle  of  friends,  and  for 
which  they  will  long  cherish  him  in  loving  remembrance.  Of  this 
I  am  qualified  to  speak  because  of  personal  knowledge  acquired 
through  intimate  association  with  him  for  more  than  a  quarter  of 
a  century.  Mine  was  probably  the  first  new  acquaintance  which 
he  formed  upon  his  removal  to  Colorado.  For  years,  we  lived 
neighbors  in  the  same  small  town,  closely  associating  both  pro- 
fessionally and  socially ;  and  the  ties  of  friendship  then  formed 
were  never  broken, — not  even  strained. 

He  was  a  faithful  son,  a  loving  brother,  and  to  his  own  fam- 
ily he  was  a  most  devoted  husband  and  father.  The  happiness 
and  welfare  of  wife  and  children  were  ever  present  in  his  thoughts, 
and  served  as  a  constant  spur  to  his  efforts.  They  were,  indeed, 
his  household  gods — his  idols. 

From  instinct,  the  inborn  promptings  of  his  own  nature,  his 
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life  was  such  as  if  he  had  deliberately  adopted  for  his  guidance 
the  precept  of  the  sage  Polonius : 

*'  Those  friends  thoa  hast  and  their  adoption  tried, 
Qrapple  them  to  thy  soul  with  hoops  of  steel/* 

Under  any  and  all  circumstances,  friends  always  received  from 
him  a  cordial  greeting  accompanied  by  a  kindly  genial  smile,  and 
if  in  distress  or  trouble  the  most  generous  sympathy  and  material 
assistance.  No  task  was  too  great,  no  self-imposed  labor  too 
onerous,  to  deter  him  from  efforts  in  their  behalf.  He  rejoiced 
with  them  in  their  prosperity,  sorrowed  with  them  in  adversity. 

His  heart  was  full  of  charity,  even  for  those  who  had  no 
claims  upon  his  bounty.  A  story  of  suffering  or  misfortune 
never  failed  to  touch  his  feelings  and  secure  his  help. 

Death  came  to  him  in  the  prime  of  a  vigorous  manhood,  and 
without  a  moment's  warning,  but  it  can  be  truthfully  said,  it 
found  him  ready.  He  had  ever  so  lived  that  when  the  final  sum- 
mons came,  he  could  respond 

**  Like  one  who  wraps  the  drapery  of  his  couch 
About  him,  and  lies  dowa  to  pleasant  dreams." 

As  a  testimonial  of  esteem  it  is  ordered  that  the  memorial  of 
the  bar  associations  and  these  proceedings  be  placed  of  record, 
and  that  the  court  do  now  adjourn. 
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Fabbis  v.  Wibt  bt  al.  C^_J? 


1.  LmiTATiON— Contracts — Fbaud — Tbusts. 

Plaintiff  brought  action  to  compel  defendants  to  transfer  to  him  certain 
shares  in  a  mining  company,  and  alleged  that  plaintiff  and  defend- 
ants entered  into  an  agreement  in  writing  to  organize  a  mining  cor- 
poration, certain  of  the  shares  to  be  retained  in  the  treasury  of  the 
company  and  the  balance  to  be  distributed  amongst  the  parties  to 
the  contract;  that  a  certain  number  of  shares  were  to  be  allotted  to 
plaintiff  in  consideration  of  services  already  rendered  by  him  to  the 
other  parties,  and  services  to  be  rendered  to  the  corporation;  that 
a  certificate  of  incorporation  was  prepared  in  conformity  with  the 
agreement  and  was  executed  by  all  the  parties;  that  certain  of  the 
defendants  executed  to  plaintiff  as  trustee  a  deed  to  their  mining 
property  to  be  by  him  conveyed  to  the  corporation  upon  the  issue 
and  delivery  to  him  of  the  entire  stock  of  the  corporation  in  trust  for 
the  parties  entitled  to  it;  that  plaintiff  delivered  the  agreement,  cer- 
tificate and  deed  to  an  attorney  who  was  acting  for  all  the  parties; 
that  defendants,  without  the  knowledge  or  consent  of  plaintiff,  ob- 
tained possession  of  the  papers  left  with  the  attorney  and  destroyed 
or  concealed  them  and  made  another  agreement  amongst  themselves 
leaving  plaintiff  out  and  executed  another  certificate  of  incorpora- 
tion the  same  as  the  first,  except  it  did  not  contain  plaintifiTs  name, 
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and  perfected  the  organization  of  the  company,  dividing  the  stock 
not  placed  In  the  treasury,  including  tlie  shares  to  which  plaintiff 
was  entitled,  amongst  themselves.  Held  that  the  cause  of  action 
stated  is  not  one  for  relief  on  the  ground  of  fraud  that  would  be 
barred  in  three  years  under  section  12  of  the  statute  of  limitation 
(Mills^  Ann.  Stats,  sec.  2911)  but  is  one  arising  out  of  a  trust  rela- 
tion and  is  subject  to  section  13  of  the  statute  of  limitation  (MillB* 
Ann.  Stats,  sec.  2012). 

2.  Laches — Delay. 

Delay  in  bringing  an  action  is  not  laches  unless  during  the  delay  some 
new  condition  has  intervened  which  would  render  the  enforcement 
of  rights,  otherwise  unimpeachable,  contrary  to  the  principles  of 
equity. 

Appeal  from  the  District  Court  of  El  Paso  County. 

Mr.  C.  S.  Wilson,  Mr.  F.  G.  Salmon  and  Messrs.  GuN- 
NELL  &  Hamlin,  for  appellant. 

Mr.  H.  McGarry,  for  appellees. 

Thomson,  J. 

This  action  was  brought  to  compel  the  defendants  to  trans- 
fer to  the  plaintiff  cerUiin  shares  of  mining  stock  to  which  he 
alleged  himself  to  be  entitled.  The  complaint  alleged  that 
the  plaintiff  and  the  defendants  Wirt,  Roseberry,  Jones  and 
Maehl,  entered  into  an  agreement  in  writing,  whereby  the 
plaintiff,  with  Wirt  and  Roseberry,  agreed  to  organize,  in 
connection  with  Jones  and  Maehl,  a  corporation  to  be  called 
'*  The  Ben  Hur  Mining  and  Milling  Company,"  with  a  capi- 
talization of  $700,000,  represented  by  700,000  shares,  of  the 
par  value  of  f  1.00  each,  for  the  purpose  of  developing,  operat- 
ing, and  perfecting  the  title  to,  certain  mining  claims  in  the 
Cripple  Creek  mining  district,  in  El  Paso  county,  belonging 
to  Jones  and  Maehl ;  that  this  agreement  also  provided  for 
the  retention  by  the  company  of  a  certain  number  of  shares 
as  treasury  stock,  and  the  distribution  of  the  remainder  among 
the  parties  to  the  agreement,  the  amount  allotted  to  the  plain- 
tiff being  107,000  shares ;  that  the  consideration  for  the  stock 


1901.]  Fabms  v.  Wtbt.  9 

which  the  plaintiff  was  to  receive,  was  services  already  ren- 
dered by  him  to  the  other  parties,  and  services  to  be  ren- 
dered by  him  to  the  corporation  when  it  could  be  organised ; 
that  a  certificate  of  incorpoi-ation  was  prepared  in  conformity 
with  the  agreement,  and  was  executed  by  all  the  parties  to 
that  instrument,  in  which  those  parties  and  two  others  were 
named  as  directors  for  the  ensuing  year ;  that  pursuant  to 
the  agreement,  the  defendants  Jones  and  Maehl  executed 
and  delivered  to  the  plaintiff  as  trustee,  a  deed  to  their  min- 
ing properties,  which  properties  were  to  be  conveyed  by  him 
to  the  corporation  after  it  should  come  into  existence,  upon 
the  issue  and  delivery  of  the  entire  capital  stock  of  the  com- 
pany to  him  in  trust  for  the  use  and  benefit  of  the  parties  en- 
titled to  it ;  that  the  plaintiff  thereupon  delivered  the  agree- 
ment, the  certificate  of  incorporation,  and  the  deed,  to  one 
J.  D.  Hayes,  who  was  acting  as  the  attorney  for  all  the  par- 
ties concerned ;  that  shortly  afterwards,  the  defendants,  being 
the  other  parties  to  the  agreement,  without  the  knowledge 
or  consent  of  the  plaintiff,  in  some  way  obtained  possession 
of  the  papers  so  deposited  with  Hayes,  and  destroyed  or  con- 
cealed them,  and  thereupon  made  another  agreement  among 
themselves,  in  which  the  plaintiff  was  ignored,  and  executed 
another  certificate  of  incorporation  of  "The  Ben  Hur  Mining 
and  Milling  Company,"  which  was  the  same  as  the  first,  ex- 
cept that  it  did  not  contain  the  name  of  the  plaintiff,  and  then 
perfected  the  organization  of  the  company,  dividing  the  stock, 
not  placed  in  the  treasury,  including  the  107,000  shares  to 
which  the  plaintiff  was  entitled,  among  themselves ;  and  that 
the  defendants,  outside  of  this  stock  held  by  them,  were  in- 
solvent and  unable  to  respond  in  damages.  A  decree  was 
prayed  requiring  the  defendants  to  transfer  to  the  plaintiff, 
oat  of  their  holdings,  the  stock  belonging  to  him  which  had 
been  issued  to  them. 

The  Ben  Hur  Mining  and  Milling  Company  was  a  party  de- 
fendant ;  but  for  the  reason  that  our  decision  is  not  affected 
by  its  presence  in  the  case,  it  is  not  intended  to  be  included  in 
the  term  defendants,  and  further  allusion  to  It  is  unnecessary. 
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The  complaint  also  alleged  the  purchase  by  the  plaintiff  of  the 
right  to  15,000  other  shares,  of  which  he  averred  himself  en- 
title^ to  a  transfer  from  the  defendants ;  but  we  find  no  evi- 
dence of  such  purchase,  and  have,  therefore,  left  the  allegation 
unnoticed. 

Laches  and  the  statute  of  limitations  were  pleaded.  Also, 
material  allegations  of  the  complaint  were  put  in  issue ;  but 
as  the  court  made  no  Gnding  upon  the  merits  of  the  contro- 
versy, we  have  no  authority  to  determine  them.  Upon  the 
evidence,  a  decision  for  either  the  plaintiff  or  the  defendants 
would  not,  perhaps,  have  been  disturbed ;  but  we  have  no 
power  to  decide  questions  of  fact,  and  in  so  far  as  the  court 
below  left  such  questions  open,  we  can  pass  no  judgment  upon 
them.  Bank  v.  Miner^  9  Colo.  App.  361.  After  the  evidence 
was  in,  on  motion  of  the  defendants,  the  court  dismissed  the 
complaint  upon  the  sole  ground  that  the  action  was  barred  by 
the  statute  of  limitations.  No  other  question  was  passed  upon 
by  the  court,  and  there  is,  therefore,  no  other  before  us. 

Whatever  cause  of  action  the  plaintiff  had,  accrued  about 
the  8th  day  of  June,  1892,  and  this  suit  was  instituted  on  the 
14th  day  of  November,  1895,  about  three  years  and  nine 
months  afterwards.  The  theory  of  the  defendants  is  that  this 
is  a  proceeding  for  relief  on  the  ground  of  fraud,  and  is,  there- 
fore, as  to  the  time  within  which  it  should  be  commenced,  con- 
trolled by  section  12  of  the  statute  of  limitations,  which  reads 
as  follows :  ^^  Bills  for  relief  on  the  ground  of  fraud  shall  be 
filed  within  three  years  after  the  discovery  by  the  aggrieved 
party  of  the  facts  constituting  such  fraud,  and  not  afterwards." 
Gen.  Stats ;  sec.  2174,  Mills'  Ann.  Stats,  sec.  2911.  The  plain- 
tiff denies  the  applicability  of  the  foregoing  provision,  and 
insists  that  the  action  arose  out  of  a  trust  relation  created  be- 
tween the  parties,  and,  therefore,  is  subject  to  the  limitation 
provided  in  section  13  of  the  statute  of  limitations,  which 
reads  as  follows :  ^^  Bills  for  relief,  in  case  of  the  existence  of 
a  trust  not  cognizable  by  the  courts  of  common  law,  ♦  *  * 
shall  be  filed  within  five  years  after  the  cause  thereof  shall 
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accrue,  and  not  after."    Gen.  Stats,  sec.  2175  :  Mills'  Ann. 
Stats,  sec.  2912. 

Of  course,  if  the  defendants'  theory  of  the  nature  of  the 
suit  be  sound,  the  plaintiff  waited  too  long.  But  it  is  mani- 
fest to  us  that  the  defendants  have  misconceived  the  case. 
This  is  not  a  proceeding  for  relief  on  the  ground  of  fraud. 
The  mere  fact  that  the  defendants  may  have  been  guilty  of 
fraudulent  practices,  or  that  the  acts  which  made  the  action 
necessary  may  have  been  fraudulent,  has  no  particular  sig- 
nificance. In  order  that  a  proceeding  may  be  one  for  relief 
on  the  ground  of  fraud,  the  fraud  must  be  the  basis  of  the 
right  to  relief.  The  nature  of  an  action  is  fixed  by  the  alle- 
gations of  the  complaint,  and  when  we  look  into  the  one  be- 
fore us,  we  find  that  the  foundation  of  the  suit  is  the  contract 
between  the  plaintiff  and  the  defendants.  On  the  hypothesis 
of  the  truth  of  the  averments  of  this  complaint,  by  virtue  of 
that  contract,  the  plaintiff  was  entitled  to  a  certain  number 
of  shares  of  the  capital  stock  of  the  Ben  Hur  Mining  and 
Milling  Company,  as  soon  as  it  should  be  organized,  and  its 
stock  distributed.  It  is  entirely  immaterial  that  the  incor- 
poration papers  which  were  first  prepared,  were  not  used. 
The  company  which  the  defendants  organized  without  the 
plaintiff,  was  the  same  company  which  they  had  agreed  to 
organize  with  him.  The  agreement  remained  in  full  force, 
notwithstanding  they  had  surreptitiously  come  into  its  pos- 
session, and  destroyed  or  concealed  it.  It  could  not  be 
annulled  without  the  consent  of  the  plaintiff.  When  the 
defendants  organized  the  company,  and,  in  disregard  of  the 
plaintiff^s  rights,  distributed  stock  among  themselves  to  which 
he  was  entitled  by  the  terms  of  the  agreement,  tiie  law  con- 
verted them  into  trustees  for  him,  and  they  held  the  stock 
for  his  use  and  benefit.  The  contract  between  the  plaintiff 
and  the  defendants  was  joint,  and  hence  the  liability  of  the 
defendants,  as  trustees,  is  also  joint.  We  agree  with  counsel 
for  the  plaintiff  that  this  is  a  proceeding  to  enforce  a  trust. 
The  plaintiff  seeks  to  compel  specific  performance  of  the  con- 
tract, against  the  defendants  as  trustees.     Such  being  the 
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natare  of  the  action,  it  was  not  barred  by  the  statute,  and  in 
adjudging  that  it  was,  the  court  erred. 

The  question  whether  there  was  laches  on  the  part  of  the 
plaintiff  is  persistently  pressed  upon  us.  While  the  court 
made  no  finding  upon  the  question,  and,  therefore,  it  cannot 
be  considered  by  us,  as  the  case  must  be  retried,  a  few  words 
concerning  the  nature  of  laches  may  not  be  amiss.  Delay 
alone  is  not  laches.  During  the  delay,  some  new  condition 
must  have  intervened  which  would  render  the  enforcement 
of  rights,  otherwise  unimpeachable,  contrary  to  the  princi- 
ples of  equity.  Du  Bois  v,  Olark^  12  Colo.  App.  220.  Whether 
laches  existed,  or  whether,  considering  the  situation  of  the 
parties,  the  relations  which  have  been  established  between 
them,  and  the  conduct  of  the  defendants,  the  latter  are  in  a 
position  to  raise  the  question,  must  be  determined  by  the 
trial  court  upon  the  evidence. 

The  judgment  will  be  reversed. 

«  JReversed. 


<  ••»» 


20    4031  [1^0.  1856«] 

Mackey  v.  Burns  et  al. 

1.  CORPOBATIONS — DiBECTOBS — StOCKHOLDEBS — TbUSTS  AND  TBUS- 
TEES. 

The  directors  of  a  corporation  occupy  the  position  of  trustees  for  the 
stockholders  and  their  conduct  witli  reference  to,  and  deaUngs 
with,  the  corporate  property  is  subject  to  the  closest  scrutiny,  and 
the  utmost  good  faith  is  required  in  the  exercise  of  the  powers  oon- 
f erred  upon  them. 

2.  CoNTBACTs — Rescission. 

If  a  conti-act  is  rescinded  it  must  be  rescinded  in  whole  and  the  parties 
be  relegated  to  their  original  rights  in  respect  to  the  subject-mat- 
ter. A  party  to  a  contract  cannot  ask  the  court  to  sustain  that  part 
of  the  contract  which  is  beneficial  to  him  and  rescind  that  part 
which  is  not  beneficial. 

3.    COBPOBATIONS — MINING   COMPANY— DiRECTOBS—COWTBACTS. 

Where  a  mining  company  owned  a  claim  in  conflict  with  other  prior 
claima,  and  the  company  being  without  means  the  shaceholdam 
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donated  to  the  company  part  of  the  shares  of  capital  stock  held  hy 
them  to  be  used  in  acquiring  other  property,  and  some  of  the  di- 
rectors having  individually  purchased  tlie  conflicting  claims,  a  trans- 
action by  which  the  individual  directors  conveyed  to  the  company 
the  conflicting  claims  in  consideration  of  part  of  the  sliares  of  capi- 
tal stock  that  had  been  turned  into  the  treasury  of  the  company 
for  that  purpose,  does  not  come  within  the  rule  that  makes  a  con- 
tract for  the  purchase  of  property  of  a  corporation  by  the  directors 
void  <ib  iniHo. 

4.  Same. 

Where  a  mining  company  was  involved  in  litigation  by  a  number  of 
adverse  suits  growing  out  of  conflicts  with  senior  locations,  and 
the  company  had  no  money  and  no  credit  by  which  it  could  raise 
money,  and  certain  of  the  directors  of  the  company  individually 
purchased  the  conflicting  claims,  and  by  unanimous  vote  of  the  di- 
rectors conveyed  the  claims  to  the  company  in  exchange  for  shares 
of  capital  stock  of  the  company,  which  had  been  donated  to  the 
company  by  shareholders  for  the  purpose  of  acquiring  other  prop- 
erty, and  the  transaction  saved  the  company  from  its  financial 
difficulties  and  proved  greatly  beneficial  to  every  one  of  its  share- 
holders, a  court  of  equity  will  not  listen  with  much  satisfaction  to 
the  complaint  of  one  of  the  beneficiaries  of  the  transaction  who 
seeks  to  have  it  annulled,  and  will  not  set  aside  such  transaction 
upon  any  slight  showing. 

5.  Corporations — Directors — Purchase  of  Corporate  Propertt. 
All  purchases  of  corporate  property  or  assets  by  a  director  or  directors 

of  the  corporation  are  not  absolutely  void. 

6.  Same — Ratification. 

Where  four  of  the  five  directors  of  a  mining  company  individually  pur- 
chased several  older  claims  which  c6nflicted  with  that  of  the  com- 
pany and  afterwards  conveyed  the  claims  to  the  company  in  ex- 
change for  shares  of  the  capital  stock  of  the  company  that  had 
been  donated  to  the  company  by  the  shareholders  for  the  purpose 
of  acquiring  other  property,  and  after  receiving  the  stock  the  direct- 
ors notified  all  the  stockholders  that  they  could  share  in  the  stock 
thus  received  in  proportion  to  the  amount  of  stock  of  the  company 
held  by  them  and  at  the  same  price  they  paid  for  it,  and  all  of  the 
stockholders  except  one  accepted  and  complied  with  the  proposi- 
tion^ and  that  one  was  a  director,  and  was  present  at  the  time  and 
fixed  the  price  at  which  the  stock  should  be  taken  by  the  other 
directors  and  made  the  motion  upon  which  the  exchange  was  made, 
there  was  a  ratification  of  the  action  of  the  directors  by  the  stock- 
holders as  full  and  complete  as  if  they  had  originally  participated 
in  and  expressly  authorized  the  transaction. 

1.  Corporations — Contracts— Directors— Stockholders. 

Where  certain  of  the  directors  of  a  mining  company  individually  par- 
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chased  sevteral  claims  in  coDfltct  with  that  of  the  company,  and 
agreed  to  deliver  to  the  owners  of  tlie  claims  as  part  of  the  pur- 
chase price,  within  a  certain  time,  a  certain  oumher  of  shares  of 
the  capital  stock  of  the  company,  and  the  individual  directors  then 
transferred  the  claims  to  the  company  in  exchange  for  shares  of 
the  capital  stock,  and  the  company  as  part  of  the  consideration 
issued  directly  to  the  original  owners  the  sharas  agreed  to  be  given 
them  by  the  directors,  the  original  owners  of  the  claims  did  not 
become  shareholders  in  the  company  until  the  issuance  to  them  ol 
the  stock,  and  could  not  as  stockholders  of  the  company  maintain 
an  action  to  set  aside  the  transaction  between  the  company  and 
the  individual  directors  by  which  the  stock  was  exchanged  for  the 
claims,  as  the  exchange  was  completed  before  they  became  stock- 
holders. 

8.  Same. 

Where  the  individual  directors  of  a  mining  company  purchased  several 
conflicting  claims  for  which  they  agreed  to  deliver  to  the  owners 
of  the  claims  as  part  of  the  purchase  pi-ice,  within  a  certain  time, 
a  certain  number  of  the  shares  of  the  capital  stock  of  the  company, 
the  fact  that  the  individual  directors  when  purchasing  the  claims 
stated  that  they  intended  to  convey  the  claims  to  the  company,  and 
at  the  request  of  tlie  owners  stipulated  in  writing  that  they  would 
so  convey  them,  did  not  constitute  the  directors  trustees  of  the 
company  in  the  purchase,  unless  in  fact  the  directors  were  acting 
for  and  by  authority  of  the  company,  so  as  to  make  the  sale  of  the 
claims  a  transaction  between  the  owners  of  the  claims  and  the 
company  that  would  make  the  claim  owners  equitable  share  owners 
in  the  company.  Neither  did  a  resoluticm  adopted  by  the  board  of 
directors  after  the  property  had  been  purchased  by  the  individual 
directors,  authorizing  the  president  and  secretary  of  the  company 
to  purchase  the  claims  ^*from  the  present  owners"  and  to  issue  in 
payment  therefor  treasury  stock  of  the  company,  a  certain  amount 
in  lieu  of  the  cash  paid  by  the  purchasers  and  a  certain  other 
amount  given  in  payment  of  the  claims  by  the  purchasers,  make 
the  original  owners  of  the  claims  equitable  share  owners  in  the 
company. 

9.    CORPOBATIONS — CORPORATE  ACTS — STOCKHOLDERS. 

Corporate  acts  which  may  be  lawfully  done,  and  are  done,  by  the  con- 
sent or  authority  of  all  the  then  stockholders  cannot  be  questioned 
by  one  who  afterwards  becomes  a  stockholder. 

Appeal  from  the  Distriet  Court  of  El  Paso  County. 

Mr.  L.  J.  Laws  and  Mr.  Daniel  Prescott,  for  appel- 
lant. 
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Messrs.  Thomas,  Bbyant  &  Lee,  for  appellees. 

Messrs.  Gunnell  &  Hamlin  and  Messrs.  Patterson, 
Richardson  &  Hawkins,  of  counsel. 

Wilson,  J. 

To  properly  understand  the  issues  involved  and  the  opin- 
ion of  this  court,  it  will  be  necessary  to  give  a  somewhat  ex- 
tended statement  of  the  facts,  and  the  importance  of  the  suit 
justifies  it.  We  shall  give  only  those  which  are  undisputed 
or  are  clearly  shown  by  the  preponderating  weight  of  the  evi- 
dence. Several  years  prior  to  the  occurrences  upon  which 
this  suit  is  based,  defendants  Burns  and  Doyle,  respectively, 
had  located,  and  were  the  owners  of,  the  Portland  and  Bob- 
tail No.  2  lode  mining  claims,  in  Cripple  Creek  mining  dis- 
trict. Subsequently,  they  had  executed  and  delivered  to 
one  T.  C.  Condon,  an  option  to  purchase  said  claims  at  a 
stipulated  price.  In  furtherance  of  this,  Condon  and  his 
associates,  in  January,  1894,  organized  and  incorporated  the 
Portland  Gold  Mining  Company,  one  of  the  defendants 
herein.  Its  capital  stock  was  $3,000,000,  divided  into 
3,000,000  shares  of  the  par  value  of  f  1.00  each.  In  exchange 
for  the  entire  capital  stock  of  the  company,  fully  paid,  Mr. 
Condon  and  his  associates  transferred  to  the  corporation  the 
option  upon  the  Portland  and  Bobtail  No.  2,  together  with 
other  options,  agreements,  leases  and  contract  rights  affecting 
other  mining  claims  in  the  vicinity.  Shortly  thereafter,  the 
promoters  of  the  company  being  unable  to  perfect  the  pur- 
chase of  the  two  claims  mentioned,  it  was  agreed  that  the 
owners  thereof  should  convey  the  properties  to  the  corpora- 
tion upon  the  receipt  of  834,000  of  its  shares.  This  agree- 
ment was  carried  into  effect,  and  cotemporaneously  there- 
with, or  very  shortly  afterwards,  Mr.  Condon  donated  to, 
and  turned  l)ack  into  the  treasury  of  the  company,  1,000,000 
of  its  shares,  to  be  used  in  the  acquisition  of  other  prop- 
erties, and  possibly  also  for  development.      Prior  to  the 
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location  of  the  Portland  and  Bobtail  No.  2,  other  locations 
had  been  made  which  covered  nearly  all  of  the  ground  em- 
braced within  the  exterior  boundaries  of  these  two  claims. 
Among  these  were  the  Anna  Lee,  Doubtful,  Scranton,  Queen 
of  the  Hills,  Vanadium,  Hidden  Treasure,  Captain  and  White 
House.  A  subsequent  conflicting  location  was  the  Baby 
Ruth.  The  plaintiff  owned  an  interest  in  the  Queen  of  the 
Hills,  Hidden  Treasure,  Vanadium  and  Baby  Ruth.  Only 
about  one  sixth  of  an  acre  of  the  Portland  mine,  in  which 
alone  of  the  two  claims  mineral  had  been  discovei'ed,  was 
free  from  conflict  with  some  of  the  claims  mentioned,  and  at 
the  time  of  the  occurrences  hereinafter  mentioned,  the  com- 
pany was  enjoined  from  working  this.  Between  these  con- 
flicting claims  and  the  Portland  Company,  a  large  number 
of  adverse  suits,  some  fifteen  or  twenty,  were  pending  in 
court,  besides  a  large  number  of  other  suits  asking  injunctive 
and  other  relief.  Early  in  April,  1894,  defendant  Stratton, 
individually  and  upon  his  own  account,  purchased  the  Scran- 
ton  claim,  one  of  the  principal  claims  which  conflicted  with 
the  defendant  company,  for  $30,000,  and  also  for  the  sum 
of  $12,000  purchased  a  lease  upon  one  of  the  other  claims 
and  a  segregated  portion  of  the  Hidden  Treasure  claim.  At 
this  time,  the  four  individual  defendants  and  one  Horace  K. 
Devereux  constituted  the  board  of  directors  of  the  Portland 
Company.  The  company  was  then  without  a  dollar  in  its 
treasury,  with  no  credit,  and  its  stock  of  no  market  value, — 
in  fact  of  no  value,  except  a  mere  speculative  one.  About 
this  time  also,  to  further  the  interests  of  the  company,  and 
assist  in  relieving  it  from  the  difficulties  in  which  it  was  in- 
volved, Mr.  Stratton  and  Mr.  Devereux  turned  into  the 
treasury  of  the  company  of  their  o\vn  individual  holdings, 
600,000  shares,  to  be  used  with  that  which  had  previously 
been  turned  in  for  the  purpose  of  settling  the  litigation  of 
the  company  and  acquiring  conflicting  properties.  Such 
was  the  condition  of  affairs  in  April,  1894,  when  the  defend- 
ants Burns,  Haman,  Doyle  and  Stratton  entered  into  nego- 
tiations with  the  plaintiff  and  his  associates,  owneiB  of  the 
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Queen  of  the  Hills,  the  Hidden  Treasure,  the  Vanadium  and 
the  Baby  Ruth  lode  claims,  for  the  outright  purchase  thereof. 
This  culminated  in  a  contract  of  purchase  and  sale,  and  on 
April  16,  1894,  the  plaintiff  and  associate  owners  of  these 
claims  executed  and  delivered  a  deed  conveying  the  claims 
to  the  four  individual  defendants.  At  the  same  time,  the 
following  soK^alled  agreement,  in  writing,  was  prepared  at 
the  suggestion  of  plaintiff,  and  signed  by  all  parties,  pur- 
chasers and  sellers. 

*'  This  agreement  made  and  entered  into  this  10th  day  of 
April,  A.  D.  1894,  by  and  between  Charles  J.  Cover,  W.  L. 
Fyffe,  H.  L.  Pigg,  A.  P.  Mackey,  L.  VV.  England  and  W.  S. 
Montgomery,  parties  of  the  first  part,  and  W.  S.  Stratton, 
James  F.  Bums,  John  Harnan  and  James  Doyle,  parties  of 
the  second  part. 

"  Witnesseth,  That  the  said  parties  of  the  first  part  agree 
to  forthwith  convey  to  the  said  parties  of  the  second  part, 
the  Queen  of  the  Hills  lode  mining  claim,  the  Hidden  Treas- 
ure lode  mining  claim  and  the  Baby  Ruth  lode  mining  claim 
situate  in  El  Paso  county,  state  of  Colorado ;  in  consideration 
whereof  said  parties  of  the  second  part  agree  to  pay  to  the 
said  parties  of  the  first  part  for  said  premises  $21,000,  in  cash, 
executing  notes  in  the  sum  of  fifteen  thousand  dollars,  due 
August  1, 1894,  and  further  agree  that  within  five  days  from 
the  date  hereof,  they  will  deliver  to  said  parties  of  the  first 
part  one  hundred  and  fifty  thousand  shares  of  the  capital 
stock  of  the  Portland  Gold  Mining  Company,  as  follows: 

"Charles  J.  Cover,  26,409  shares;  W.  L.  Fyffe,  26,408 
shares ;  H.  L.  Pigg,  22,188  shares ;  A.  P.  Mackey,  37,500 
shares ;  L.  W.  England  18,760  shares  and  W.  S.  Montgomery 
18,750  shares. 

"And  said  parties  of  the  second  part  further  agree  that 
within  five  da3's  from  the  date  hereof,  they  will  cause  to  be  con- 
veyed to  the  Portland  Gold  Mining  Company  all  the  mining 
claims  herein  to  be  conveyed  to  the  parties  of  the  second  part ; 
also  the  Scranton  lode  mining  claim,  situated  in  £1  Paso 
county,  state  of  Colorado." 
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It  will  be  observed  that  this  agreement  embraced  the  Scran- 
ton  claim  theretofore  purchased  by  Stratton,  individuallj, 
and  in  which  plaintiff  and  his  associates  never  had  any  interest. 

On  the  following  day,  April  17th,  a  meeting  of  the  direct- 
ors of  the  Portland  Company  was  held,  at  which  all  were 
present.  At  this  meeting,  there  was  considered  terras  upon 
which  these  individual  defendants  should  convey  the  property 
which  they  had  purchased  to  the  defendant  company.  The 
company  having  nothing  which  it  could  give  in  exchange, 
except  stock,  that  was  the  only  question  which  seems  to  have 
been  considered.  Various  suggestions  were  made  as  to  the 
price  at  which  the  stock  should  be  taken  by  the  parties,  the 
highest  being  that  suggested  by  Mr.  Stratton,  namely  eight 
cents  per  share.  Mr.  Devereux,  however,  who  was  not  inter- 
ested in  the  original  purchase,  and  who,  it  is  claimed,  repre- 
sented the  absent  stockholders,  who  were  only  few  in  number, 
finally  suggested  that  if  the  parties  would  take  the  stock  at 
twelve  and  one  half  cents  per  share,  it  would  be  satisfactory 
to  him  and  the  other  stockholders.  This  was  agreed  to,  and 
thereupon,  upon  motion  of  Mr.  Devereux,  a  resolution  was 
unanimously  adopted,  providing  for  the  issuance  to  the  four 
individual  defendants  of  704,000  shares  of  stock  in  lieu  of 
cash  paid  for  the  property  purchased  by  the  four  individual 
defendants,  as  evidenced  by  the  agreement  above  referred  to, 
together  with  the  Scranton  lode  and  the  other  individual 
holdings  of  Stratton,  to  which  we  have  also  referred ;  and 
also  the  issuance  of  150,000  shares  of  stock,  which  they  had 
agreed  to  give  to  the  plaintiff  and  his  associates,  in  part  pay- 
ment for  the  property  purchased  from  and  conveyed  by  them. 
Thereupon,  the  four  defendants  conveyed  the  property  to 
the  defendant  corporation,  and  thereafter,  and  subsequently, 
the  stock  provided  for  in  the  resolution  was  issued  to  them, 
except  that  the  150,000  shares  of  stock  to  be  given  to  the 
plaintiff  and  his  associates  was  issued  on  April  19th  directly 
to  them,  instead  of  being  first  issued  to  the  four  individual 
defendants  and  being  by  them  transferred.  The  plaintiff 
challenges  the  legality  of  so  much  of  this  transaction  as  di- 
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rected  the  issuance  of  704,000  shares  to  the  individual  defend- 
ants, and  brings  this  suit  to  compel  them  to  transfer  and  re- 
place into  the  treasury  of  the  company  all  of  said  shares,  also 
that  an  account  be  taken  of  the  amount  of  dividends  which 
had  been  paid  to  the  defendants  on  account  of  said  shares, 
and  to  compel  the  payment  to  plaintiff  of  the  amount  of  such 
dividends  that  were  properly  due  to  him,  also  asking  for  a 
temporary  injunction  restraining  said  defendants  from  selling 
or  disposing  of  or  incumbering  the  said  shares  of  stock  so  re- 
ceived by  them,  and  also  restraining  them  from  receiving,  and 
the  defendant  company  from  pajdng,  any  dividends  on  said 
704,000  shares  of  stock. 

Additional  pertinent  facts  will  be  referred  to  during  the 
course  of  this  opinion. 

Judgment  was  for  defendants,  and  plaintiff  appeals. 

Counsel  for  plaintiff  very  properly  summarize  their  objec^ 
tions  and  their  position  as  follows : 

1.  That  the  act  complained  of  was  wholly  unauthorized 
and  void. 

2.  That  it  was  fraudulent  as  to  the  shareholders  of  the 
Portland  Gold  Mining  Company. 

3.  That  if  neither  of  these  positions  be  correct,  the  plain- 
tiff is  still  entitled  to  recover,  because  they  claim  the  evidence 
of  the  individual  defendants  shows  that  they  bought  the 
company's  assets  out  of  which  they  made  immense  profits, 
and  that  consequently  they  must  account  to  the  shareholders 
for  all  accrued  benefits  and  profits. 

The  plaintiff  acquired  the  right  to  maintain  this  suit  on 
behalf  of  himself  and  other  shareholders  similarly  situated 
solely  by  reason  of  the  fact  that,  after  previous  demand,  the 
corporation  itself,  failed  or  refused  to  institute  the  suit 
The  Portland  Gold  Mining  Company,  therefore,  tliough  nom- 
inally a  defendant,  should  be  considered  and  treated  as  in 
reality  the  plaintiff.  The  plaintiff  can  have  no  rights  except 
such  as  the  corporation  would  have. 

In  the  briefs  of  counsel  on  both  sides,  considerable  space 
is  devoted  to  the  discussion  of  the  question  as  to  the  relation 
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which  directors  bear  to  the  shareholders  of  a  corporation,  and 
the  corporation  itself.  In  the  view  which  we  take  of  this 
case,  it  is  not  necessary  for  this  court  to  enter  into  the  dis- 
cussion. It  is  sufficient  to  say  that  it  is  universally  conceded 
the  relation  is  a  fiduciaiy  one ;  that  the  directors  ai-e,  in  some 
sense  at  least,  trustees  for  the  stockholders,  and  that  their 
conduct  with  reference  to  and  dealings  with  the  corporate 
property  is  subject  to  the  closest  and  strictest  scrutiny. 
They  occupy  a  position  of  the  highest  trust  and  confidence, 
and  the  utmost  good  faith  is  required  in  the  exercise  of  the 
powers  conferred  upon  them.  The  law  governing  the  obli- 
gations of  fiduciaries  is  applicable  to  them. 

The  first  question  which  presents  itself  is  that  plaintiff 
seeks  to  nullify  and  rescind  only  a  part  of  the  contract.  He 
nowhere  asks  that  the  entire  contract  be  rescinded,  and  that 
the  status  quo  be  restored.  He  seeks  only  to  have  the  individ- 
ual defendants  compelled  to  restore  to  the  corporation  the 
shares  of  stock  which  they  received  in  payment  for  the  mining 
property  conveyed,  but  does  not  offer  to  reconvey  that  portion 
of  the  stock  which  he  received,  nor  that  his  associates  be  com- 
pelled to  restore  the  portion  of  stock  which  they  received  aa 
a  part  of  the  same  identical  contract  and  transaction  by  which 
the  defendants  received  their  stock.  It  is  a  well  settled 
principle  of  law,  needing  no  citation  of  autliorities  in  its  sup- 
port, that  courts  of  equity  will  not  permit  such  a  course  of 
procedure.  The  general  rule,  sustained  by  all  authorities, 
is,  that  if  a  rescission  is  asked  for  and  granted,  it  must  be  of 
the  entire  contract,  and  not  of  any  part  thereof,  and  the  rel- 
egation of  the  parties  to  their  original  rights  in  respect  to  the 
subject-matter.  It  would  seem  clear,  both  in  principle  and 
upon  authority,  that  the  plaintiff  could  not  ask  the  court  to 
sustain  that  part  of  the  contract  only  which  was  beneficial  to 
himself,  and  repudiate  that  part  which  is  not  so  beneficial, 
and  this,  too,  without  requesting  that  the  defendants  be  re- 
stored to  their  original  rights  in  respect  to  the  property. 
However  objectionable  the  complaint  and  proceeding  may  be 
in  this  respect,  we  prefer  to  base  our  decision  upon  broader 
ground. 
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Conceding,  which  we  do  not,  it  to  be  the  inflexible  rule  in 
all  cases  and  under  all  circumstances,  that  all  contracts  for 
the  purchase  of  the  property  of  a  corporation  by  the  directors 
are  absolutely  void  ah  initio^  as  seems  to  be  contended  by 
counsel  in  their  first  objection,  the  facts  would  not  appear  to 
bring  this  case  strictly  within  the  rule.  The  stock  in  ques- 
tion was  not  strictly  treasury  stock,  as  the  term  is  used  by 
the  books  and  is  generally  understood  in  business  transac- 
tions. It  was  not  reserved  from  the  capital  stock  of  the  com- 
pany at  its  organization  as  the  property  or  assets  of  the 
corporation  and  thereby  of  the  entire  body  of  the  stockholders, 
to  be  used  for  specific  purposes  designated  in  the  articles  of 
incorporation  or  in  the  by-laws  of  the  company.  It  was  stock 
which  had  been  issued  as  full  paid  up,  for  value  received,  to 
the  various  shareholders  of  the  association,  and  was  by  these 
shareholders  subsequently  donated  to  the  company  for  the 
specific  and  identical  purpose  for  which  it  was  afterwards 
used.  It  was,  in  effect,  an  asset  of  the  company,  which  it 
could  dispose  of  as  any  other  property  constituting  an  asset 
could  be  sold  or  exchanged  for  other  property  which  the 
corporation  might  have  the  power  to  acquire  or  hold.  It  was 
the  same  kind  of  an  asset  as  would  have  been  monev,  if 
there  had  been  any  in  the  treasury.  Under  the  circumstances 
of  this  case,  clearly  appearing  by  the  great  weight  of  the 
testimony,  we  think  the  transaction  complained  of  was  simi- 
lar in  principle  to  that  which  allows  a  director,  in  the  absence 
of  fraud,  to  advance  or  loan  money  to  a  corporation,  and  as 
such  creditor  to  enforce  against  the  corporation  all  the  rights 
that  any  other  creditor  would  have.  This  has  been  very  gener- 
ally upheld,  but  we  need  cite  authority  only  from  this  court, 
where  the  doctrine  has  been  fully  discussed.  West  v.  Han- 
tan  Produce  £7o.,  6  Colo.  App.  467  ;  Mining  Co.  et  aL  v.  Bavik^ 
10  Colo.  App.  839.  At  the  time  of  this  tmnsaction,  the  cor- 
poration was  deeply  involved  in  litigation, — a  large  number 
of  adverse  suits  being  then  pending  against  it  by  senior  loca- 
tions involving  practically  the  entire  territory  claimed  by  the 
company.     The  corporation  had  no  money  in  its  treasury ; 


16  Magket  v.  Burns.  [Jan.  T., 

no  credit  by  which  it  could  raise  money ;  its  stock  no  market 
value,  and,  in  fact,  no  value  at  all  except  a  purely  specula- 
tive one.  That  the  acts  complained  of  were  highly  beneficial 
to  the  company,  and  to  each  and  every  one  of  its  shareholders, 
and  were,  in  fact,  the  salvation  of  the  company,  cannot  be 
for  an  instant  disputed  or  questioned.  It  therefore  comes 
with  ill  grace  from  one  who  has  been  so  materially  benefited  by 
the  transaction  to  complain,  and  courts  of  equity  will  not 
listen  with  much  satisfaction  to  such  complaints.  Qas  Co.  v. 
Berry ^  113  U.  S.  327.  They  will  not  set  aside  such  transac- 
tions upon  any  slight  showing. 

The  rule,  however,  does  not  go  to  the  extent  that  all  pur- 
chases of  property  or  the  assets  of  a  corporation  by  a  director  or 
directors  are  absolutely  void,  and  counsel  for  plaintiff  admit  it, 
when  they  say,  as  they  do  in  their  brief,  that  "  the  only  jus- 
tification which  the  courts  permit  to  be  urged  is  that  the  stock- 
holders, upon  the  clearest  understanding  of  all  the  facts,  gave 
their  authority  for  it ;  or  that,  upon  the  same  full  and  com- 
plete understanding  of  all  the  facts,  they  ratified  it."  It  is 
upon  this  ground  that  we  prefer  to  and  have  no  hesitancy  in 
basing  our  opinion,  whatever  may  be  the  conflicting  views, 
if  there  be  any  conflicting,  as  to  the  legal  principles  to  which 
we  have  already  adverted.  On  the  17th  of  April,  1894,  when 
the  transaction  of  purchase  and  sale  or  exchange  between  the 
individual  defendants  and  the  corporation  was  agreed  upon 
and  consummated,  there  werc.  only  four  shareholders  in  the 
company,  aside  from  the  five  directors.  It  is  undisputed 
from  the  evidence,  that  when  these  individual  defendants 
had  finally  paid  off  the  notes  which  they  had  executed  for  a 
part  of  the  purchase  price  of  the  properties  conveyed  to  the 
corporation,  and  received  all  the  shares  of  stock  to  which  they 
were  entitled  under  the  resolution  of  April  17th,  they  noti- 
fied each  one  of  the  shareholders  that  they  might  share  in 
this  stock,  so  issued  to  them  for  the  payment  of  the  purchased 
properties,  in  proportion  to  their  holdings  of  stock  in  the 
company,  upon  the  payment  by  each  one  of  them  of  the  sum 
of  twelve  and  one  half  cents  per  share,  being  the  same  amount 
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at  which  the  defendants  had  received  the  stock,  in  order  to 
repay  them  for  the  sums  of  money  which  they  had  advanced, 
and  each  one  of  the  stockholders,  except  Mr.  Devereux,  ac- 
cepted and  complied  with  the  proposition.  This,  too,  was 
after  the  stock  of  the  company,  feolely  through  the  instru- 
mentality of  these  individual  defendants,  by  the  transaction 
which  the  plaintiff  here  assails,  had  appreciated,  having  a 
market  value  of  more  than  twelve  and  one  half  cents  per 
share,  clearly  showing  the  entire  absence  of  any  fraud  upon 
the  part  of  said  defendants.  This  was  a  ratification  by  the 
stockholders  of  the  entire  transaction,  as  full  and  complete 
as  if  they  had  been  convened  in  regular  meeting  and  had 
adopted  a  formal  resolution  to  that  effect,  and  placed  the 
same  upon  record,  and  had  the  same  effect  as  if  these  stock- 
holders had  originally  participated  in  and  expressly  author- 
ized the  exchange  of  the  stock  for  the  property.  Mr.  Dev- 
ereux  did  not  accept  the  proposition,  but  not  for  the  reason 
that  he  disputed  or  contested  the  legality  of  the  transaction. 
He,  it  was,  as  a  member  of  the  board  of  directors,  who  fixed 
the  value  at  which  the  stock  should  be  taken  by  the  individ- 
ual defendants  in  exchange  for  the  property  purchased  by 
them,  and  it  was  upon  his  motion  that  the  purchase  and  ex- 
change was  made.  His  ratification,  therefore,  of  the  deal  is 
a  matter  of  record.  The  plaintiff  was  not  a  shareholder  of 
the  company,  and  did  not  become  such  until  April  19 — two 
days  subsequent  to  the  consummation  of  the  contract  and 
sale,  of  which  he  here  seeks  to  complain.  It  is  true,  that  the 
resolution  of  April  17,  it  being  part  of  the  contract  between 
these  individual  defendants  and  tlie  corporation,  provided 
that  the  150,000  shares  of  stock  which  they  had  individually 
^reed  to  deliver  to  the  plaintiff  and  his  associates,  as  a  part 
of  the  purchase  price  of  the  properties  sold  by  them,  should 
be  issued  by  the  corporation.  This,  however,  did  not  make 
the  plaintiff  nor  his  associates  shareholders,  nor  did  they  be- 
come such  until  the  stock  was  actually  issued  to  them.  Their 
contract  was  solely  with  these  individual  defendants,  and  so 
was  the  contract  by  the  corporation.  There  was  no  contract 
Vol.  XVI — 2 
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whatever  between  the  plaintiff  and  his  associates,  nor  any  of 
them,  and  the  corporation.  What  the  jjorporation  did  on 
April  17,  so  far  as  the  150,000  shares  of  stock  was  con- 
cerned, was  simply  an  agreement  with  these  individual  de- 
fendants to  recognize  a  pei'sonal  obligation  of  theirs,  and  to 
issue  the  stock  with  which  they  might  fulfill  it.  It  was  a 
part  of  the  purchase  price  being  paid  by  the  corporation  to 
the  individual  defendants  who  held  the  title  to  and  were  con- 
veying the  property.  It  could  not  for  a  moment  be  consid- 
ered, either  in  reason  or  principle,  in  law  or  in  equity,  that 
such  action  immediately,  or  at  all,  invested  the  plaintiff  and 
his  associates  with  all,  or  any,  of  the  rights  and  privileges  of 
shareholders,  nor  could  they  become  such  until  consummation 
by  the  transfer  or*  issuance  to  them  of  the  stock.  The  cor- 
poration might,  under  the  express  terms  of  the  resolution, 
have  issued  it  direct  to  the  four  individual  defendants,  leav- 
ing them  to  deliver  it  in  fulfillment  of  their  personal  obliga- 
tions, or  not  deliver  it,  as  they  might  see  fit.  Certainly,  it 
could  not  be  claimed  in  such  case  that  the  plaintiff  would 
have  had  any  action  against  the  corporation,  yet  if  the  con- 
tention of  the  plaintiff  is  correct,  this  would  have  been  the 
case. 

The  contract  being  virtually  between  the  body  of  the  stock- 
holders and  the  four  individual  directors,  as  we  have  held, 
in  whatever  aspect  it  may  be  viewed,  the  views  which  we 
have  expressed  are  not  in  conflict,  but  in  entire  accord,  with 
the  principles  laid  down  in  a  very  recent,  able  and  exhaus- 
tive decision  of  our  supreme  court.  Morgan^  Admr.^  et  al.  v. 
King,  27  Colo.  639 ;  63  Pac.  Rep.  416. 

It  is  strenuously  insisted  by  plaintiff,  that  when  the  indi- 
vidual defendants  purchased  the  property  from  him  and  his 
associates,  they  did  so  as  trustees  for  the  Portland  Company, 
and  that  they  held  the  property  in  trust  for  it  and  its  share- 
holders. We  cannot  view  this  in  any  other  light  but  as  a 
question  of  fact,  and  the  great  weight  of  the  evidence,  cir- 
cumstantial and  otherwise,  is  to  the  contrary.  It  is  true, 
the  purchasers  stated  openly  that  they  expected  and  intended 
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to  convey  the  property  to  the  Portland  Company,  but  this 
alone  could  not  make  them  trustees,  and  it  would  be  a  most 
unreasonable  assumption  that  they  intended,  or  expected,  to 
so  convey  without  any  consideration  whatever  from  the  Port- 
land Company,  after  having  advanced  and  obligated  them- 
selves to  pay  for  said  property  f  88,000  in  money  and  160,000 
shares  of  Portland  stock.  The  fact  that  they  bound  them- 
selves in  a  written  agreement  to  convey  the  property  within 
five  days  in  nowise  militates  against  this  conclusion.  This 
was  inserted  at  the  request  of  plaintiff  and  his  associates 
simply  in  furtherance  of  their  interests.  They  naturally  and 
properly  desired  that  the  properties  conveyed  by  them,  and 
also  the  Scranton  claim,  in  which  they  had  never  had  any 
interest,  should  be  incorporated  with  those  of  the  Portland 
Company,  so  as  to  make  their  stock,  which  they  were  to  re- 
ceive from  the  purchasers,  of  increased,  or  at  least  of  some, 
value.  Under  no  reasonable  presumption  or  rule  of  construc- 
tion can  it  be  said  that  this  stipulation  had  any  reference  to, 
or  bearing  upon,  the  consideration  which  the  Portland  Com- 
pany was  to  pay  to  these  defendants  for  the  properties,  or 
upon  any  contract  of  purchase  and  sale  or  exchange  which 
might  be  entered  into  between  said  company  and  said  de- 
fendants. 

Plaintiff  contends  that  when  he  and  his  associates  parted 
with  their  title,  they  parted  with  it  to  the  defendant  corpo- 
ration, and  that  tliey  became  equitable  share  owners  in  the 
corporation  the  moment  they  signed,  sealed  and  delivered 
the  deed.  We  do  not  see  how  such  a  proposition  can  be 
maintained,  either  on  reason  or  authority.  They  parted 
with  their  title  to  the  individual  defendants,  the  corporation 
not  being  a  party  to  it  in  any  sense  of  the  word.  Even  if  it 
be  said  that  the  defendants,  by  virtue  of  the  contract  of 
sale  executed  between  them  and  plaintiff  and  his  associ- 
ates, bought  and  became  trustees  for  the  corporation  so  far 
as  they  could  so  voluntarily  constitute  themselves,  it  still 
could  not  be  successfully  contended  that  the  sellers  became 
thereby  and  thereupon  equitable  share  owners.     The  reason 
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is,  that  the  corporation  was  not  a  party  to  the  contract.  It 
might  have  accepted  or  repudiated  the  transaction.  In  the 
latter  case,  plamtiff  and  his  associates  could  by  no  possibility 
have  compelled  the  corporation  to  accept.  They  would  have 
had  no  cause  of  action  whatever  against  it.  Neither  can  it 
be  said  that  the  plaintiff  became  an  equitable  share  owner 
upon  the  adoption  of  the  resolution  on  April  17.  That  res- 
olution did  not  recognize  him  nor  his  associates,  either  in 
terms  or  by  implication.  The  coiporation  was  dealing  solely 
with  the  four  individual  defendants  in  whom  the  absolute 
title  to  the  property  was  vested,  and  had  no  concern  with 
the  personal  obligations  which  tlie  said  defendants  had  as- 
sumed to  secure  such  title.  The  resolution  authorized  the 
president  and  secretary  of  the  company  to  purchase  the  min- 
ing claims  in  question  "  from  the  present  owners,"  who  at 
this  time,  it  is  undisputed,  were  the  individual  defendants, 
and  to  issue  in  payment  thereof  ^'  treasury  stock  to  the 
amount  of  704,000  shares,  in  lieu  of  cash  paid,  and  150,000 
shares  of  stock  given  in  payment  of  said  properties."  The 
owners  of  the  title  alone  were  recognized.  The  150,000 
shares  of  stock,  as  well  as  the  other  shares  issued  in  lieu  of 
cash,  were,  by  virtue  of  the  resolution,  to  have  been  issued 
to  them.  If  subsequently,  for  convenience  in  the  sale  or 
transfer,  or  at  the  direction  of  the  defendants,  the  shares  of 
stock  were  issued  directly  to  the  plaintiff  and  his  associates, 
instead  of  going  first  to  the  defendants  and  being  transferred 
by  them  to  the  plaintiff  and  his  associates,  it  can  in  no  manner 
affect  or  bear  upon  the  plaintiff's  right  as  a  shareholder,  nor 
place  him  in  any  better  or  different  attitude  towards  the 
corporation  than  if  the  stock  had  been  first  issued  to  the  de- 
fendants and  by  them  transferred.  It  is  quite  clear,  there- 
fore, that  plaintiff,  at  the  time  of  the  transaction  complained 
of,  was  neither  equitably  nor  legally  a  shareholder,  and  he 
cannot  be  heard  to  complain  of  it.  Corporate  acts  which 
may  be  lawfully  done,  and  are  done,  by  the  consent  or  au- 
thority of  all  the  then  stockholders  cannot  be  questioned  by 
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one  who  afterwards  becomes  a  share  owner.  In  a  private 
corporation,  the  entire  body  of  stockholders  is  the  owner  of 
its  assets  and  property,  and  it  has  the  same  general  right  as 
an  individual  to  do  as  it  pleases  with  it,  subject  only  to  the 
rights  of  creditors,  unless  possibly  there  be  some  restriction 
upon  this  right  in  the  statutes  under  which  the  corporation 
is  organized,  or  in  its  articles  of  incorporation.  If  the  doc- 
trine be  once  admitted,  as  contended  for  by  plaintiff,  it  would 
tend  to  produce  unending  confusion.  A  shareholder  would 
never  be  enabled  to  definitely  know  or  ascertain  what  his 
rights  were,  nor  the  value  nor  extent  of  his  interest  in  the 
corporation,  and  the  corporation  would  be  at  all  times  sub- 
ject, without  any  means  of  escape,  to  a  multitude  of  vexar 
tious  suits  ;  its  business  affairs  could  never  be  definitely 
settled  and  its  business  transactions  never  ended. 

There  was  considerable  evidence  tending  to  show  a  rati- 
fication by  plaintiff  of  the  act  which  he  now  assails,  and  also 
of  laches  on  his  part  which  would  equitably  estop  him  from 
maintaining  or  from  recovery  in  this  suit,  and  counsel  ar- 
gued them  with  much  force.  For  the  reason  that  the  ques- 
tions which  we  have  already  considered  are,  in  our  opinion, 
fully  decisive  of  the  case,  we  do  not  deem  it  necessary  to 
discuss  these. 

It  appears  to  us  conclusively  that  the  transaction  was 
without  the  slightest  taint  of  fraud  or  wrongdoing;  that 
the  act  of  the  four  individual  defendants  and  of  the  entire 
board  of  directors  was  not  only  for  the  benefit  of  The  Port- 
land Gold  Mining  Company,  and  each  stockholder  therein, 
bat  by  this  act  the  company  was  rescued  from  its  failing 
fortunes,  and  enabled  thereby  to  acquire,  and  make  its  prop- 
erties valuable,  yielding  large  profits  to  its  stockholders, 
which  there  is  every  presumption  they  could  not  otherwise 
have  received.  It  appears,  too,  that  whatever  doubts  there 
might  have  been  in  the  first  instance,  as  to  the  strict  legality 
of  the  action  of  the  individual  defendants,  and  of  the  board  of 
directors,  were  entirely  removed  by  the  ratification,  consent 
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and  approval  of  each  one  of  the  then  individual  stockholders. 
The  legal  effect  of  this  was  to  render  the  transaction  unas- 
sailable. 

For  the  reasons  given,  the  judgment  will  be  afQrnied. 

Affirmed, 


<••»> 


[No.   1916.1 

Thb  Hiwasseb  Gold  Mining  Company  v.  The  Hotch- 
kiss Mountain  Mining  and  Reduction  Company. 

Pbactioe— Judgments— Costs— New  Trials. 

In  an  adverse  suit  between  the  owners  of  two  conflicting  mining  claims, 
where  after  judgment  was  entered  it  wiia  on  motion  of  tlie  success- 
ful party  amended  so  as  to  include  an  attorney's  fee  and  the  ex- 
pense of  adverse,  in  accordance  with  a  stipulation  between  the  par- 
ties made  before  trial,  the  sums  thus  included  in  the  judgment 
were  a  part  of  the  judgment  and  not  costs  that  would  have  to  be 
paid  by  the  losing  party  to  entitle  him  to  a  new  trial  under  sec- 
tion 272  of  tlie  code,  giving  to  the  losing  party  in  an  action  for  the 
possession  of  realty  a  new  trial  as  a  matter  of  right  upon  the  pay- 
ment of  all  costs  before  the  first  day  of  the  next  term  of  couit. 

Appeal  from  the  District  Court  of  Hinsdale  County. 

Mr.  Charles  D.  Hayt  and  Messrs.  Riddell  &  Stark- 
weather, for  appellant. 

Mr.  S.  D.  Crump  and  Mr.  G.  D.  Bardwell,  for  appellee. 

Thomson,  J. 

The  Hiwassee  Gold  Mining  Company  made  application  in 
the  United  States  land  office,  at  Gunnison,  for  a  United 
States  patent  to  the  Palmer  lode  mining  claim;  and  The 
Hotchkiss  Mountain  Mining  and  Reduction  Company  made 
application  in  the  same  land  office  for  a  United  States  patent 
to  the  lima  lode  mining  claim.     The  surface  boundaries  of 
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the  two  claims  were  in  conflict,  and  each  claimant  duly  ad- 
versed  the  application  of  the  other.  Within  the  legal  time, 
each  adverse  claimant  brought  suit  upon  its  adverse  in  the 
same  court,  to  determine  its  right  to  the  territory  in  dispute. 
There  were,  therefore,  upon  the  docket  of  the  court,  two 
cases  involving  the  same  subject-matter,  in  one  of  which  the 
Hiwassee  Company  was  plaintiff,  and  the  Hotchkiss  Com- 
pany, defendant;  and  in  the  other  of  which  the  Hotchkiss 
Company  was  plaintiff,  and  the  Hiwassee  Company,  defend- 
ant.  Issues  having  been  joined  in  both  cases,  it  was  ordered 
that  they  be  consolidated  and  tried  together.  The  result  of 
the  trial  was  a  verdict  in  favor  of  The  Hotchkiss  Mountain 
Mining  and  Reduction  Company.  Judgment  was  entered  on 
the  verdict.  After  its  entry,  the  Hotchkiss  Company  moved 
that  it  be  corrected  so  as  to  include  an  attorney's  fee  of 
S50.00,  and  the  expense  of  adverse,  amounting  to  $110, 
for  the  reason  that  before  trial,  it  had  been  stipulated  by 
counsel  of  the  respective  parties,  that  in  case  the  Hotchkiss 
Company  should  prevail,  those  sums  should  be  allowed  to 
it,  and  included  in  the  judgment.  Affidavits  accompanied 
the  motion,  and  the  court,  upon  the  hearing,  found  that  a 
stipulation  had  been  made  as  alleged,  except  that  the  amount 
to  be  allowed  as  expense  of  adverse,  was  $40.00  instead  of 
$110,  and  ordered  those  amounts  to  be  included  in  the  judg- 
ment, and  made  part  of  it.  The  judgment  was  amended  ac- 
cordingly. 

Code  section  272  provides  that  whenever  judgment  shall 
be  rendered  against  either  party  in  a  suit  for  the  possession 
of  realty,  it  shall  be  lawful  for  the  party  against  whom  judg- 
ment is  rendered,  at  any  time  before  the  first  day  of  the  suc- 
ceeding term,  to  pay  all  costs  recovered  thereby ;  and,  upon 
application  of  such  party,  such  costs  having  been  paid,  the 
court  shall  vacate  the  judgment,  and  grant  a  new  trial  of  the 
cause.  The  Hiwassee  Company,  within  the  time  limited, 
moved  the  court  to  set  aside  the  judgment  and  grant  a  new 
trial,  alleging  that  it  had  paid  the  costs  of  the  suits.  The 
court  found  that  all  the  costs  in  both  cases  had  been  paid 
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by  it,  except  the  fSO.OO  allowed  for  attorney's  fees,  and  the 
840.00  allowed  as  expense  of  adverse,  but  that  these  had  not 
been  paid,  and  thereupon  denied  the  motion.  The  Hiwassee 
Company  is  here  by  appeal  from  the  judgment. 

It  is  possible  that  The  Hotchkiss  Mountain  Mining  and 
Reduction  Company,  by  reason  of  its  having  been  plaintiff 
in  one  of  the  adverse  suits,  and  victor  in  both,  would,  by  the 
terms  of  section  423  of  the  General  Statutes,  have  had  a  right 
to  the  taxation  of  those  sums  as  costs.  If  these  had  been  so 
taxed,  their  payment,  together  with  the  payraentof  the  other 
costs,  by  the  losing  party,  would  have  been  a  condition  prec- 
edent to  the  granting  of  a  new  trial.  But  the  attorney's 
fee  and  the  expense  of  adverse,  were  not  taxed  as  costs. 
They  were  included  in  the  judgment  proper,  as  being  in  the 
nature  of  damages.  And  it  was  not  by  virtue  of  the  statute 
that  their  recovery  was  adjudged.  The  sole  ground  of  their 
allowance  was  the  stipuLation  of  the  parties. 

All  that  is  required  of  the  losing  party  in  ejectment,  in 
order  to  a  new  trial,  is  the  payment  of  the  costs  which  have 
been  taxed.  When  he  has  paid  those,  his  right  is  complete, 
and  it  is  error  to  deny  it.  No  part  of  the  judgment  proper 
need  be  paid, — nothing  but  the  costs.  The  court  found  that 
the  appellant  had  paid  all  the  costs  except  the  $50.00  and 
the  840.00.  But  those  sums  were  not  costs,  so  that,  upon 
the  court's  finding,  there  was  a  full  compliance  with  the 
Code  provision,  and  a  new  trial  should  have  been  ordered. 

The  judgment  will  be  reversed. 

Reversed. 
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[Vo.   1907.] 

The  Master  Builders'  Association  bt  al.  v.  Domas- 

ClO  ET  AL. 
1.    BOTOOTT — FbEEDOM  OF  CONTRACT — INDIVIDUAL  LiBEBTY. 

E^ery  person  has  a  lawful  right  in  the  exercise  of  his  individual  right 
and  liberty  to  work  for  or  deal  with,  or  to  refuse  to  work  for  or 
deal  with,  or  to  compete  with,  or  refuse  to  compete  with  any  per- 
son or  persons,  or  class  of  persons  as  he  sees  proper,  and  whatever 
may  be  his  motive,  or  whatever  may  be  the  resulting  injury,  the  law 
can  afford  no  redress.  And  what  one  person  may  lawfully  do  any 
number  may  do. 

2.  Same — Refusal  to  Compete — Notice— Injunction — Damage. 

Where  an  architect  had  solicited  bids  from  contractors  for  the  construc- 
tion of  a  building,  a  notice  to  the  architect  signed  by  members  of  a 
builders^  association  to  the  effect  that  they  would  decline  to  bid  on 
the  building  if  plaintiff^s  bid  was  received  in  competition,  and  evi- 
dence that  on  account  of  such  notice  the  architect  refused  to  con- 
sider plaintiffs  bid,  was  insufficient  to  sustain  a  judgment  for  dam- 
age or  injunction  against  the  association  or  the  members  signing 
the  notice,  where  the  evidence  showed  that  not  more  than  one 
fourth  of  the  contractors  of  the  city  where  the  building  was  to  be 
erected  were  members  of  the  association. 

3.  Sams. 

A  verbal  notice  by  a  member  of  a  builders^  association  to  an  architect  to 
the  effect  that  if  he  received  any  bid  from  plaintiff  for  the  construc- 
tion of  a  contemplated  building  that  each  of  the  members  of  the 
association  would  refuse  to  bid  upon  the  work  or  allow  any  one  else 
to  do  so  and  thereby  financially  ruin  and  destroy  the  business  of 
the  architect  by  inducing  others  to  desist  from  patronizing  or  em- 
ploying him,  and  a  statement  that  it  was  the  Intention  of  the  mem- 
bers of  the  association  to  protest  against  the  plaintiff  doing  any 
work  or  labor  for  any  of  the  architects  within  the  city,  in  the  ab- 
sence of  evidence  that  the  member  giving  the  notice  was  authorized 
to  speak  for  the  association  or  the  members  thereof  is  insufficient 
to  sustain  a  judgment  for  damage  or  an  injunction  against  the  as- 
sociation or  the  members  thereof. 

4.  Same — Evidence — Admissions. 

An  admission  by  counsel  that  a  notice  written  to  an  architect  stating 
that  if  he  received  plaintiff^ s  bid  on  a  certain  building  to  be  con- 
structed the  signers  would  refuse  to  bid  thereon,  was  written,  signed 
and  delivered  by  defendants  as  stated,  did  not  by  the  use  of  the 
words  '* as  stated"  admit  all  the  allegations  of  the  complaint  as 
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to  the  purpose,  object  and  intent  of  the  defendants  in  giving  sach 
notice. 

Appeal  from  the  DUtrict  Court  of  Arapahoe  County. 
Messrs.  Benedict  &  Phelps,  for  appellants. 
Messrs.  O'Bkyah  &  O'Bbyan,  for  appellee. 

WiLSOK,  J. 

The  plaintiff  and  the  individual  defendants  are  all  builders 
and  contractors  in  the  city  of  Denver.  The  great  length  of 
the  complaint  precludes  its  insertion  in  full.  Its  material 
averments  are  :  that  in  the  said  city,  and  in  the  state  of  Col- 
orado, the  architects,  and  also  the  owners  of  ground  who 
contemplate  erecting  buildings,  are  the  patrons  and  customers 
of  the  contractors  ;  that  a  general  and  universal  custom  has 
been  adopted,  whereby  architects  solicit  contractors  and 
builders  to  examine  plans  and  specifications  prepared  by 
them  for  proposed  buildings,  and  deliver  their  bids  to  the 
said  architects,  who  af  tei'wards,  in  the  presence  of  the  con- 
tractors, open  the  several  bids  so  solicited  and  award  the  con- 
tract. That  at  the  time  set  forth  in  the  complaint,  the  in- 
dividual defendants  were  united  and  combined  together  for 
the  purpose  of  regulating  bids  of  contractors  for  the  construc- 
tion of  such  buildings  as  might  be  erected  within  their  said 
city  and  state,  by  pledging  themselves  to  not  bid  less  than 
certain  amounts  previously  agreed  upon  b}''  them  for  the 
whole  or  parts  of  such  projected  buildings,  and  more  par- 
ticularly were  they  combined  and  united  and  confederated 
together  to  prevent  by  inducement,  threats  or  intimidation, 
not  only  all  other  contractors  and  builders  who  were  not 
member  of  the  defendant  association  (a  corporation  of  which 
it  was  alleged  the  individual  defendants  were  all  members) 
from  bidding  or  entering  into  any  contract  to  build  any  struc- 
tures to  be  erected  within  said  city  or  state,  but  also  for  the 
express  purpose  of  inducing  others, — the  patrons  and  cus- 
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tomeis  of  such  contractors, — ^to  cease  patronizing,  trading  or 
doing  business  with  any  contractor  or  builder  not  a  member 
of  such  organization  ;  and  that  the  express  puipose  of  such 
combination  and  confederation  was  to  injure  those  who  were 
not  members  of  such  association,  and  to  benefit  each  and  all 
of  said  defendant  persons,  at  the  expense  of  other  contractors 
who  were  not  membei's  of  the  association,  and  that  all  of  the 
said  unlawful  purposes  and  objects  were  acquiesced  in,  rati- 
fied and  acted  upon,  not  only  by  the  said  members  of  the  as- 
sociation, but  also  by  the  said  defendant  association  itself. 
As  specific  acts  of  injury  to  the  plaintiff,  in  furtherance  of 
this  alleged  conspiracy  and  confederation,  the  complaint 
charged  that  certain  architects  in  Denver, — the  firm  of  Ma- 
rean  &  Norton, — ^being  about  to  construct  a  building  for  one 
McCartney,  requested  plaintiff  to  make  a  bid  therefor ;  that 
when  he  presented  his  bid,  said  architects  informed  him  that 
they  would  not  receive  it  for  consideration,  because  they  had 
received  a  written  notice,  signed  by  each  of  the  individual 
defendants  herein,  and  in  woi'ds  as  follows  : 

"  Denver,  May  10th,  1897. 
'*  Messrs.  Mabean  &  Norton. 

''  Gentlemen :  We,  the  undersigned  members  of  the  Mas- 
ter BuOdera*  Association,  decline  to  bid  on  the  McCartney 
building  if  Mr.  Domascio's  bid  is  received  in  competition. 

"  Respectfully  yours." 

The  complaint  further  charges  that  afterwards  the  individ- 
ual defendants, — through  one  of  them,  William  Simpson, — 
notified,  verbally,  William  Cowe,  another  architect,  that 
should  he  accept  or  receive  an)'  offer  or  bid  from  plaintiff  for 
the  construction  and  erection  of  a  building  contemplated  to 
be  erected  by  him,  that  each  of  said  defendants  would  refuse 
to  bid  upon  the  said  work,  or  allow  anyone  else  so  to  do,  and 
thereby  financially  ruin  and  destroy  the  business  of  said  ar- 
chitect by  inducing  others  to  desist  from  patronizing  or  em- 
ploying him ;  that  said  Simpson  stated  to  said  Cowe,  that  it 
the  intention  of  defendants  to  protest  against  the  plain- 
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tiff  doing  any  work  or  labor  for  any  of  the  architects  within 
the  city  of  Denver ;  that  all  of  said  threats,  words,  induce- 
ments and  acts  were  done  with  the  express  purpose  to  injure 
plaintiff  and  destroy  his  business,  and  benefit  the  said  defend- 
ants, and  each  of  them,  at  the  expense  of  plaintiff,  and  were 
made  and  done  without  legal  excuse  and  in  wilful  disregard 
of  plaintiff's  rights,  and  were  a  wanton  and  malicious  inter- 
ference ;  that  by  reason  thereof  they  did  induce  the  said 
Cowe  to  notify  plaintiff  that  he  could  not  accept  plaintiff's 
bid  for  the  building  proposed.  That  the  defendants  had 
adopted  the  above  set  forth  systematic  course  of  threats,  in- 
ducements and  intimidations,  which  if  persisted  in  would 
destroy  the  plaintiff's  business,  and  had  expressly  stated  to 
divers  and  various  other  persons,  more  particularly  to  the 
above  mentioned  architects,  that  they  proposed  to  so  continue 
their  systematic  course  of  injury  to  the  plaintiff,  and  to  destroy 
his  business  by  inducing  customers  to  refrain  from  doing 
business  with  him.  The  individual  defendants  filed  a  veri- 
fied answer,  specifically  denying  all  of  the  material  allega- 
tions of  the  complaint,  except  the  execution  and  delivery  of 
the  notice  to  Marean  &  Norton.  They  denied  that  the 
Master  Builders'  Association  was  composed  of  the  individual 
defendants,  but  on  the  contrary,  averred  that  at  least  four  of 
the  defendant  individuals  and  firms  wei^  not  members  of  said 
association.  They  further  averred  that  said  association  in- 
cluded in  its  membership  only  about  fifteen  contractoi-s  and 
builders,  whereas  outside  of  the  association  and  not  members 
thereof,  there  were  about  fifty  builders  and  contractors  in  the 
city  of  Denver,  and  also  that  none  of  the  architects  in  said 
city  were  members  of  the  association ;  they  denied  that  they, 
or  any  of  them,  through  the  defendant  Simpson,  who  was  not 
a  member  of  the  association,  ever  notified  any  patron  or  cus- 
tomer of  plaintiff  that  should  he  accept  or  receive  any  offer 
or  bid  from  plaintiff  for  the  construction  of  a  building,  that 
they  would  refuse  to  bid  thereon ;  denied  that  they,  or  any  of 
them,  ever  stated  to  said  Cowe  that  they  would  induce  others 
to  desist  from  patronizing  or  employing  him  if  he.  received 
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aDj  bid  from  plaintiff,  or  that  they  ever  stated  that  it  was 
their  purpose  to  protest  against  the  plaintiff  doing  any  work 
or  labor  for  any  architect  in  the  city  of  Denver,  or  that  it  was 
their  purpose  to  enter  similar  protests  whenever  any  of  plain- 
tiff^s  patrons  should  open  bids  for  the  construction  of  build- 
ings, and  denied  that  the  defendant  Simpson  was  in  any 
manner  authorized  or  empowered  to  speak  or  act  for  the  asso- 
ciation, or  for  the  individual  defendants.  The  Master  Build- 
ers' Association  filed  a  separate  answer,  in  which,  after 
admitting  its  incorporation,  it  denied  all  the  specific  allega- 
tions of  the  complaint  with  reference  to  it ;  denied  that  it  had 
anything  whatever  to  do,  or  that  any  purpose  of  its  organiza- 
tion had  anything  to  do  with  the  regulating  of  bids  of  con- 
tractors and  builders  for  the  construction  of  any  building, 
in  any  manner  or  form  whatsoever,  or  anything  in  any  way 
relating  to  the  prevention  of  any  person  or  persons  whomso- 
ever, from  bidding  upon  or  entering  into  building  contracts  ; 
denied  that  it  had  in  any  manner  either  acquiesced  in  or 
ratified,  or  in  any  manner  acted  upon  any  of  the  purposes  or 
objects  alleged  in  the  plaintiff's  complaint.  No  reply  was 
filed. 

The  case  being  called  for  trial,  the  defendants  objected  to 
the  introduction  of  any  testimony  on  the  ground  tliat  the 
complaint  stated  no  facts  to  constitute  a  cause  of  action.  This 
objection  was  overruled.  Thereupon,  the  case  was  submitted 
upon  an  agreed  statement  of  facts,  the  attorneys  for  the  de- 
fendants admitting  in  open  court  that  the  letter  or  notice  to 
Marean  &  Norton  was  written,  signed,  and  delivered  by  them 
to  the  architects,  as  stated,  and  further  that  the  architects 
would  testify  that  except  for  such  notice,  they  would  have 
received  plaintiff's  bid  in  competition  with  the  others.  De- 
fendants fur&ier  admitted  that  the  plaintiff  could  show,  by 
reason  of  the  time  which  he  spent  in  connection  with  the  bid 
and  in  damage  to  his  business,  he  sustained  a  loss  to  the 
amount  of  950.00.  This  showing,  however,  to  be  considered 
as  made  and  admitted  by  the  court  against  the  objection  of 
defendants  that  it  was  not  admissible  under  the  pleadings ; 
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I^t  there  was  lio  right  of  recovery  of  any  damages,  even 
nominal  damages,  or  any  other  sum,  on  account  of  the  alleged 
wrongs,  and  that  nothing  appeared  which  would  justify  the 
court  either  in  awarding  any  damages  or  in  granting  injunc- 
tive relief.  The  court  found  the  issues  for  the  plaintiff, 
awarding  him  judgment  for  damages  in  the  sum  of  $50.00, 
and  a  permanent  writ  of  injunction  directed  to  each  of  said 
defendants  and  the  officer  and  members  of  the  Master 
Builders'  Association  of  Denver,  restraining  them,  and  each 
of  them,  from  in  any  manner  or  way  interfering  with  or 
molesting  the  business  of  plaintiff  by  sending  written  or  ver- 
bal messages  to  any  of  the  architects  of  Denver,  notices  or 
messages  of  their  objection  to  the  bidding  by  the  said  plain- 
tiff upon  any  contemplated  work,  as  well  also  inhibiting  them 
from  "  in  any  manner  or  way  interfering  with  the  business  of 
the  said  plaintiff  or  inducing  others  to  desist  or  refuse  to  em- 
ploy "  him. 

In  cases  arising  from  "  strikes  "  or  "  boycotts,"  the  most 
delicate  and  frequently  close  legal  questions  are  presented, 
and  in  their  determination  courts  cannot  be  too  careful  to 
avoid  trenching  upon  the  rights  and  liberties  of  the  individ- 
ual citizen,  guaranteed  by  and  universally  recognized  under 
our  constitution  and  our  system  of  government.  It  is  true 
that  no  question  growing  out  of  a  "  strike  "  is  here  involved, 
the  controversy  not  being  between  employers  and  employes, 
nor  capital  and  labor.  It  does,  however,  if  the  allegations  of 
the  complaint  are  to  be  taken  as  true,  involve  some  legal 
principles  which  are  included  in,  arise  in,  or  are  closely  allied 
to  those  controlling  the  determination  of  cases  of  boycott. 
Whether  such  a  case  is  here  made  by  the  specific  allegations 
of  plaintiff  and  by  the  evidence  as  will  constitute  a  good 
cause  of  action,  and  a  wrong  for  which  the  law  will  give  a 
remedy,  is  the  question  to  be  determined.  It  may  be  stated  as 
a  general  principle,  so  universally  recognized  in  this  countiy 
as  to  become  axiomatic,  that  every  man  has  a  lawful  right 
to  work  for  or  deal  with,  or  to  refuse  to  work  for  or  deal  with, 
any  man  or  class  of  men  as  he  sees  fit ;  and  upon  the  same 
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principle  he  has  a  lawful  right  to  compete  with,  or  refuse  to 
compete  with,  any  person  or  persons,  or  class  of  men,  as  he 
sees  proper.  A  lawyer  may  refuse  to  be  associated  in  a  case 
with  another ;  a  physician  may  decline  to  be  called  in  con- 
sultation with  another  physician,  and  a  mechanic  may  decline 
to  enter  into  competition  for  a  contract  with  any  other  me- 
chanic, or  class  of  mechanics.  This,  each  of  these  parties 
may  do  in  the  exercise  of  his  individual  right  and  liberty, 
and  whatever  may  be  his  motive,  or  whatever  may  be  the 
resulting  injury  arising  from  it,  the  law  can  afford  no  redress. 
There  may  be  some  loss  to  the  physician,  resulting  from  the 
refusal  of  another  to  act  in  consultation  with  him,  and  to  the 
lawyer  whom  another  may  refuse  to  have  employed  as  his 
associate,  but  the  actual  refusal  by  these  parties,  being  law- 
ful, will  not  sustain  an  action  by  the  other  for  damages,  and 
what  one  lawyer  or  physician  or  mechanic  may  lawfully  do, 
any  namber  may  do.  In  the  written  notice  of  Marean  & 
Norton,  there  was  no  threat,  expressed  or  implied,  either 
against  the  plaintiff  or  against  the  architects  ;  nor  was  there 
any  language  even  suggestive  of  coercion  or  intimidation. 
The  latter  were  at  perfect  liberty  to  have  received  the  bid  of 
the  plaintiff,  and  in  so  doing  not  have  become  liable  to  any 
threatened  loss,  injury  or  penalty.  It  cannot  even  be  said 
in  this  case  that  the}'  would  have  been  embarrassed  by  reason 
of  the  number  of  contractors  who  had  signed  this  notice, 
because  it  is  undisputed  that  there  were  at  least  fifty  other 
contractors  in  the  city,  from  whom  they  could  have  solicited 
and  received  bids.  We  think,  therefore,  there  was  nothing 
in  this  specific  act  which  could  have  sustained  a  judgment 
against  the  defendants  for  damages  or  the  issuance  of  the  in- 
junctive writ  The  Cowe  case  still  less  furnishes  any^ground 
for  the  judgment. '  The  answer  of  the  defendants  specifically 
denied  that  Simpson  was  authorized  by  the  other  defendants, 
or  any  of  them,  to  act  or  speak  for  them  in  this  matter,  and 
there  was  neither  evidence  nor  admission  to  sustain  any  alle- 
gation of  the  complaint  in  respect  thereto.  The  judgment 
against  the  defendant  association  cannot  be  sustained  on  any 
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ground.  The  acts  charged  against  it  by  the  complaint  were 
specifically  denied,  and  there  was  not  a  scintilla  of  evidence 
or  admission  to  the  contrary.  The  views  which  we  have  ex- 
pressed are  not  only  consonant  with  reason,  but  we  believe 
are  without  exception  supported  by  the  best  authority.  We 
here  cite  a  few.  Bokn  Mfg.  Co.  v.  Holliset  aL,  54  Minn.  223 ; 
Macavley  v.  Tierney^  37  L.  R.  A.  (R.  I.)  455;  Carew  r. 
Rutherford^  106  Mass.  14 ;  Commonwealth  v.  Hunt^  4  Metcalf, 
111 ;  Hunt  V.  Simons^  19  Mo.  583 ;  Payne  v.  M.  R.  Co.,  13 
Lea  (Tenn.)  507 ;  Brew%ter  v.  C.  Miller* 8  Sons  et  al.,  38  L. 
R.  A.  (Ky.)  505 ;  Cooley  on  Torts,  pp.  278,  688. 

The  facts  and  the  legal  principles  here  involved  are  very 
similar  to  those  in  the  two  cases  first  cited,  and  in  each  there 
was  presented  upon  the  facts  a  stronger  case  for  relief  than 
here.  In  each,  there  was  an  express  agreement  among  the 
members  of  an  association  not  to  deal  thereafter  with  whole- 
sale dealers  who  should  at  any  time  sell  lumber  to  those  not 
membei-s  of  the  association.  Here  was  nothing  of  that  kind. 
Defendants  did  not  notify  or  threaten  the  architects  that  in 
case  they  received  the  bid  of  the  plaintiff,  they  (the  defend- 
ants) would  thereafter  refuse  to  deal  with  them.  All  that 
the  defendants  did  say  to  the  architects  was  (giving  the  notice 
and  the  allegations  the  broadest  construction),  if  you  re- 
ceive the  bid  of  the  plaintiflf  for  any  contract,  we  will  not 
give  you  our  bids  in  competition  therewith. 

The  authorities  cited  by  the  plaintiff  are  not  in  point,  and 
they  can  be  readily  distinguished  from  the  case  at  bar.  As 
we  read  them,  all  expressly  turn  upon  the  fact  that  tliere 
was  coercion,  intimidation  or  malicious  threats  to  do  an  un- 
lawful injury. 

In  Van  Horn  v.  Van  Horn  et  al.,  52  N.  J.  L.  285,  there 
were  allegations  in  the  complaint  that  the  defendants,  in  pur- 
suance of  an  unlawful  conspiracy  to  ruin  the  business  of 
plaintiff,  had  endeavored  to  prevent  her  customers  and  friends 
from  dealing  with  her,  by  falsely  representing  to  them  that 
she  would  not  be  able  to  carry  on  her  business,  but  would 
have  to  close  up,  as  she  was  selling  goods  tha£  did  not  belong 
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to  her,  and  living  off  the  proceeds,  instead  of  accounting 
therefor ;  also,  by  sending  threatening  notes  and  messages  to 
them,  designed  to  intimidate  them  from  having  any  dealings 
with  her;  also  that  they  threatened  to  pursue  her  untii  shd 
was  ruined;  also  that  the  defendants,  by  corrupt,  fraudu- 
lent and  deceitful  representations,  did  induce  the  wholesale 
firm  which  was  supplying  plaintiff  with  goods  to  remove  the 
stock  already  supplied  her,  to  refuse  to  deliver  to  her  other 
goods  as  agreed  for,  and  to  break  its  contracts  with  her, 
leaving  her  entirely  without  any  stock  to  sell,  or  purchasers 
to  buy  from  her,  by  means  whereof  she  could  not  obtain 
goods,  and  was  driven  out  of  her  business  and  occupation. 

In  Doremtu  v.  Henne9%y^  176  111.  608,  it  was  shown  that 
the  defendants  had  induced  various  persons  with  whom  the 
plaintiff  had  contracts  to  do  work,  to  break  such  contracts, 
and  also  threatened  persons  with  whom  she  was  doing  busi- 
ness to  utterly  ruin  their  business  if  they  continued  to  deal 
with  her,  and  that  by  means  thereof,  the  business  of  the  plain- 
tiff was  utterly  destroyed  and  broken  up. 

The  case  of  Casey  v.  Cincinnati  Typographical  Union  No.  -5, 
45  Fed.  Rep.  135,  was  that  of  a  boycott  against  a  newspaper. 
The  court  found  it  to  have  been  clearly  shown  that  the  boy- 
cott was  to  be  enforced  by  threatening  loss  of  business  to 
those  who,  having  no  connection  with  the  union,  should  C(HI- 
tinue  to  advertise  with,  or  in  any  way  patronize,  the  plaintiff. 

Even  in  Jackson  et  aL  v.  Stanfield  et  aL^  137  Ind.  592, 
upon  which  plaintiff  most  strongly  relies,  the  court  in  speak- 
ing of  the  acts  or  policy  in  cases  of  this  character  which  would 
create  a  liability  for  damages,  says : 

''  It  is  not  a  mere  passive,  let  alone,  policy ;  a  withdrawal  of 
all  business  relations,  intercourse  and  fellowship  that  creates 
the  liability,  but  the  threats  and  intimidation  shown  in  the 
complaint.'' 

All  other  cases  called  to  our  attention  by  the  plaintiff  are 
found  upon  examination  to  be  of  a  similar  tenor  to  those  to 
which  we  have  referred. 

In  his  oral  admission  of  fact,  which  was  as  we  have  seen 
Vol.  XVI — 8 
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the  only  evidence  in  the  case,  the  counsel  for  defendants  used 
the  following  language : 

^^  I  have  admitted  and  do  again  admit,  if  necessary,  that  the 
letter  or  communication  mentioned  in  the  complaint  and  signed 
by  these  defendants,  or  nearly  all  of  them,  was  written,  signed 
and  delivered  by  them  to  the  architect  as  stated."  Plaintiff 
seeks  to  base  a  contention  upon  the  use  of  the  words  *^  as 
stated  f'  that  the  admission  thereby  embraced  not  only  the 
fact  of  writing,  signing  and  delivering  the  statement,  but  all 
of  the  allegations  of  tlie  complaint  as  to  the  purpose,  objects 
and  intent  of  the  defendants  in  the  giving  of  such  notice. 
We  think  this  claim  entirely  untenable.  The  ctonection  in 
which  the  words  were  used  clearly  indicate  that  they  had 
reference  only  to  the  alleged  writing,  signing  and  delivery  of 
the  notice  to  the  architects.  If  there  could  be  any  doubt 
about  this,  it  would  be  entirely  set  at  rest  by  the  fact  that  in 
their  answer  the  defendants  expressly  denied  the  alleged 
intent  to  intimidate  and  coerce,  or  ruin  the  business  of  the 
plaintiff,  or  of  the  architects. 

We  do  not  go  to  the  extent  of  holding  that  the  complaint 
wholly  failed  to  state  a  cause  of  action.  It  is  possible  that 
some  parts  of  it  did.  We  do  hold,  however,  that  the  allega- 
tions of  the  complaint  with  reference  to  the  notice  to  Marean 
&  Norton,  signed  by  defendants,  did  not  of  themselves  state 
a  cause  of  action,  nor  did  the  proof  or  admission  as  to  the 
giving  of  such  notice,  and  its  contents,  support  any  judgment 
in  favor  of  the  plaintiff,  nor  sustain  the  court  in  granting  the 
injunctive  writ  which  it  did. 

There  was  not  a  scintilla  of  evidence,  either  by  admission 
or  otherwise,  against  the  defendant  corporation,  the  Master 
Builders'  Association  of  Denver,  and  hence  the  court  had  no 
authority  whatever  to  render  a  judgment,  or  issue  a  writ  of 
injunction  against  it.     The  judgment  will  be  reversed. 

Reversed. 
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[No.  1909.] 

Fairbanks,  Mobsb  &  Company  v.  Kent  &  Stuohfikld. 

1.  CoinrxBsioN — Idbnttty — Evidbmcb. 

In  an  action  to  recover  for  the  conversion  of  certain  stoves  where  a  wit- 
ness testified  that  he  prepared  the  bill  of  sale  of  the  property  to 
plaintiffo,  rented  a  room  and  stored  the  goods  therein,  and  that  the 
constable  and  defeodaDts*  attorney  broke  the  door  down  and  took 
the  stoves  and  that  they  were  the  same  stoves  involved  in  the  suit, 
in  the  absence  of  any  evidence  to  the  contrary,  was  snfScient  iden- 
tity of  the  property  to  authorize  a  recovery. 

2.  OoNVXBsioir — Valub  of  Pbopertt— Evidence. 

In  an  action  for  the  conversion  of  certain  stoves,  where  the  stoves  were 
new,  proof  of  the  wholesale  price  at  the  place  where  they  were  pur- 
chased with  the  freight  to  the  place  of  conversion  added,  is  a  suffi- 
cient proof  of  value  at  the  place  of  conversion  in  the  absence  of  any 
evidence  to  the  contrary. 

3.  Attachment — Action  for  Conversion— Estoppel. 

Where  goods  were  taken  under  an  attachment,  which  belonged  to  other 
parties  than  the  attachment  defendant,  a  judgment  sustaining  the 
attachment  could  have  no  effect  as  an  estoppel  against  the  owners 
of  the  goods  in  an  action  against  the  attachment  plaintiffs  for  con- 
version of  the  goods,  nor  in  anywise  affect  their  right  to  recover. 

4.  Attachment — Replevin — Dismissal — Conversion. 

Where  goods  belonging  to  other  parties  than  the  attachment  defendant 
were  taken  under  attachment,  and  the  owners  replevied  the  goods 
which  were  retaken  by  the  plaintiffs  under  a  redelivery  bond,  and 
the  replevin  suit  was  dismissed,  the  judgment  of  dismissal  of  the 
replevin  suit  would  have  no  effect  upon  a  subsequent  suit  for  con- 
version brought  by  the  owners  of  the  goods  against  the  attachment 
plaintiffs. 

5.  Attachment — Conversion — Demand. 

Where  under  an  attachment,  property  is  taken  belonging  to  other  par- 
ties than  the  attachment  defendant,  the  taking  is  wrongful  and  it 
is  not  necessary  for  the  owners  to  make  demand  for  the  goods  be- 
fore  bringing  suit  for  conversion.  And  the  fact  that  in  the  attach- 
ment suit  plaintiff  recovered  judgment  and  the  attachment  was  sus- 
tainedf  has  no  bearing  upon  this  proposition. 

Appeal  from  the  District  Court  of  Arapahoe  County, 
Mr.  Chables  H.  Dyett,  for  appellant. 
Messrs.  Thomas  &  Thomas,  for  appellees. 


36  FijnEtBAKKs  T.  Kbnt.  [Jan.  T., 

BiSSELL,  p.  J. 

Kent  &  Stuchfield  brought  this  suit  against  Fairbanks, 
Morse  &  Company  to  recover  for  the  conversion  of  a  lot  df 
stoves.  The  case  was  tried  to  the  court  without  a  juiy  and 
the  court  found  for  the  plaintiffs  and  they  had  judgment  for 
$125.80,  wherefrom  Fairbanks,  Morse  &  Company  prosecute 
this  appeal.     The  history  of  the  case  briefly  is  this : 

One  Hudlow  was  in  business  in  Victor  and  had  bought 
hardware  from  Kent  &  Stuchfield  who  were  carrying  on  this 
business  in  Denver.  Some  stoves  were  purchased  and  those 
in  controversy  were  among  the  number.  Hudlow  probably 
became  embarrassed  and  for  that  or  some  other  unexplained 
reason  undertook  to  settle  his  account  with  Kent  and  Stuchfield 
by  reselling  and  turning  the  stoves  over  to  them.  The  bill  of 
sale  from  Hudlow  to  Kent  &  Stuchfield  was  duly  prepared  and 
executed  and  its  terms  and  conditions  were  carried  out  by  de- 
livery by  Hudlow  to  their  agent  in  Victor.  The  stoves  were 
taken  to  contiguous  premises  in  a  room  which  had  been  rented 
for  the  purpose  and  there  stored  and  locked  up.  After  this 
transaction  was  completed  and  without  any  preliminary  talk 
about  its  regularity  Fairbanks,  Morse  &  Company  brought  an 
attachment  suit  against  Hudlow  and  in  executing  the  writ  pro- 
ceeded to  break  down  the  door  and  seize  the  stoves  and  sell 
them.  Immediately  thereafter  Kent  &  Stuchfield  brought  a 
replevin  suit  in  which  the  attachment  plaintiffs  gave  a  rede- 
livery bond  and  the  property  never  repassed  into  Kent  & 
Stuchfield's  possession.  This  replevin  suit  thus  begun  was 
ultimately  dismissed  before  trial,  and  consequently  cuts  no 
figure  in  the  case  except  as  showing  that  the  property  passed 
into  the  possession  of  the  appellant.  The  appellant's  suit  of 
course,  proceeded  to  judgment  against  Hudlow  and  the  at- 
tachment was  sustained.  In  the  present  suit  the  bill  of  sale 
was  set  out  in  the  complaint,  the  inventory  of  the  goods 
stated,  the  seizure  and  conversion  of  the  goods  laid,  and  there 
was  a  prayer  for  the  conversion. 

When  the  tiial  came  on  the  bill  of  sale  was  produeed  and 
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properly  proyen  to  show  Kent  &  Stuchfield's  title.  Subse- 
quently a  witness  was  offered  who  prepared  the  bill  of  sale 
and  had  it  executed  who  was  present  at  the  time  the  stoves 
were  delivered  thereunder,  and  who  rented  the  store,  and  he 
gave  evidence  that  the  stoves  were  taken  out  and  put  into 
tikis  independent  room  and  locked  up,  and  that  subsequently 
the  constable  and  the  attorney  for  the  defendants  went  there 
and  broke  the  door  down  and  took  the  stoves  out,  and  that 
they  were  the  stoves  involved  in  the  replevin  suit  and  in  the 
present  action.  One  of  the  firm  of  Kent  &  Stuchfield  sub- 
stantially identified  the  stoves  which  were  known  by  names 
as  well  as  by  numbers,  although  they  seem  to  have  been  de- 
scribed in  the  trade  one  way  and  in  the  bill  of  sale  in  another. 
The  appellant  complains  that  there  was  no  sufficient  identi- 
fication of  the  goods.  It  is  impossible  to  agree  with  him 
because  the  allegations  of  the  complaint,  coupled  with  the 
testimony  of  the  witness  respecting  the  execution  of  the  bill 
of  sale,  the  delivery  of  the  stoves  thereunder,  theii*  storage 
and  ultimate  seizure  was  enough,  in  the  absence  of  any  proof 
to  the  contrary,  to  prove  the  identity  and  entitle  the  plain- 
ti£f,  their  other  evidence  being  sufficient,  to  recover. 

Hie  appellant  likewise  complains  that  there  was  no  evi- 
dence of  value,  or  if  there  was  that  it  was  given  by  parties 
who  were  not  competent  to  testify.  He  insists  of  course 
the  rule  is  that  the  value  of  goods  converted  is  their  value 
at  the  time  and  place  of  conversion.  We  concede  it,  but  we 
find  enough  in  the  record  from  which  this  proof  can  be  ex- 
tracted so  that  without  any  proof  to  the  contrary  we  would 
be  without  the  right  to  reverse  the  case.  One  of  the  firm  of 
Kent  &  Stuchfield  testified  as  to  the  value  of  this  stuff,  giv- 
ing the  wholesale  price  in  Denver  and  adding  the  freight 
between  Denver  and  Victor.  According  to  tiie  course  of 
trade  as  testified  to  by  him  this  would  be  the  value  of  the 
stoves  in  Victor  at  the  time  and  place  of  the  conversion. 
The  stoves  were  new,  had  been  sold  and  shipped  there,  and 
we  do  not  discover  any  such  deficiency  of  proof  of  value  as 
warrants  us  to  disturb  the  judgment. 

We  see  nothing  in  the  proposition  suggested  by  the  ap- 
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pellant  respecting  the  estoppel  by  the  judgments  rendered  bj 
the  justice  of  the  peace.  So  far  as  concerns  the  judgment  in 
favor  of  Fairbanks,  Morse  &  Company,  it  is  simply  a  judg- 
ment against  Hudlow,  showing  that  he  was  indebted  to  that 
firm  and  that  he  had  done  those  things  which  entitled  them 
to  an  attachment.  Whatever  may  be  the  effect  of  that 
judgment  as  between  Fairbanks,  Morse  &  Company  and 
Hudlow,  it  in  no  manner  affects  the  appellees  here,  nor  did 
the  production  of  the  record  of  that  judgment  in  anywise 
bear  on  the  question  of  their  right  to  recover.  The  other 
judgment  was  simply  a  judgment  of  dismissal  and  it  did  not 
and  does  not  have  any  bearing  on  the  subsequent  suit  brought 
for  conversion.  The  parties  had  a  right,  if  they  saw  fit,  to 
abandon  their  replevin  suit  and  bring  an  action  in  trover  if 
they  could  prove  the  facts  which  would  otherwise  maintain 
the  action.  The  only  force  that  we  can  see  to  it  is  that  the 
delivery  bond  supports  the  plaintiff's  case  and  tends  to  show 
that  they  got  the  goods  and  never  having  returned  them,  of 
couree  converted  them. 

The  only  other  proposition  presented  respects  the  necessity 
for  a  demand.  Whatever  may  be  the  rule  in  case  the  original 
taking  is  rightful,  the  evidence  in  this  case  shows  that  pos- 
session was  acquired  by  Fairbanks,  Moree  &  Company  wrong- 
fully as  against  the  appellees,  and  under  those  circumstances 
they  could  bring  suit  without  a  demand  and  otherwise  prov- 
ing their  case  could  recover  the  value  of  the  property.  The 
rendition  of  a  judgment  in  favor  of  Fairbanks,  Morse  & 
Company  against  Hudlow  and  the  order  sustaining  the  at- 
tachment has  no  bearing  on  this  proposition ;  that  is  a  matter 
between  the  parties  to  that  suit  and  it  in  no  manner  deter- 
mines or  affects  the  character  of  the  property  acquired  as 
against  the  appellees  here  and  the  cause  of  action  which  was 
occasioned  thereby. 

We  have  spent  more  time  in  examining  the  case  than  per- 
haps its  importance  justifies,  and  having  disposed  of  all  the 
essential  propositions  presented  by  counsel  for  plaintiff,  we 
conclude  with  the  affirmance  of  the  judgment. 
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[No.  1901.] 
Klug  v.  MgPhee. 

1.  AppelXiATX  Pbacticb — Nonsuit— Immaterial  Ebbobs. 

Where  a  plaintiff  fails  to  prove,  or  to  offer  proof,  of  a  necessary  mate- 
rial fact  to  sastain  his  case  and  judgment  of  nonsuit  is  entered 
against  him,  no  matter  how  many  errors  may  have  been  committed 
against  him  on  the  trial,  he  cannot  on  appeal  complain  of  such  er- 
rors and  have  the  judgment  reversed  therefor. 

2.  Appeal  Bonds — Justification— Memorandum— Pbbjuby. 
Where  a  surety  on  an  appeal  bond  justified  by  making  an  affidavit  that 

he  was  worth  the  sum  mentioned  in  the  undertaking  over  and 
above  his  just  debts  and  liabilities  in  property  not  exempt  from 
execution,  and  under  the  justification  was  a  memorandum  signed 
by  him  reciting  a  list  of  property  which  he  owned,  the  memoimn- 
dnm  is  neither  a  part  of  the  justification  nor  the  affidavit,  and  if 
false  would  not  subject  the  surety  to  a  prosecution  for  perjury. 
And  where  such  surety  was  prosecuted  for  perjury  in  making  such 
justificatiou,  in  an  action  by  him  for  malicious  prosecution,  the 
truth  or  falsity  of  such  memorandum  is  immaterial. 

3.  Malicious  Pbosecution — Pebjuby — Evidence. 

In  an  action  for  damage  for  malicious  prosecution  of  plaintiff  on  a 
charge  of  perjury,  to  maintain  his  case  plaintiff  must  show  that 
defendant  instituted  and  caused  the  prosecution.  The  fact  that 
defendant's  name  is  indorsed  on  the  back  of  the  indictment  as  the 
prosecuting  witness  is  not  proof  that  he  instituted  the  prosecution. 

Appeal  from  the  District  Court  of  Arapahoe  County. 

Mr.  Daniel  Sayer,  Mr.  Clay  B.  Whitfobd  and  Mr, 
H.  A.  LiNDSLEYy  for  appellant. 

Messrs.  Habtzell  &  Steslb,  for  appellee. 

BiSSELL,  P.  J. 

The  dif&culty  of  this  case  and  the  consideration  given  to 
it  cannot  be  measured  by  the  brevity  of  this  opinion.  It  is 
our  inclination  as  it  is  probably  the  inclination  of  all  courts 
to  afford  a  party  who  has  been  subjected  without  cause  to  a 
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criminal  prosecution  an  opportunity  to  recover  damages  for 
the  wrong.  I  make  this  statement  in  the  face  of  what  I  be- 
lieve to  be  the  law  and  the  necessity  which  exists  in  all  re- 
publican governments  to  afford  the  citizen  a  reasonable  op- 
portunity to  bring  to  justice  all  offenders  against  the  general 
law.  Under  our  system  it  is  the  right  of  every  good  citizen 
to  complain  to  tlie  grand  jury  when  he  believes  crime  has 
been  committed,  and  in  doing  this  he  must  be  measurably 
and  reasonably  protected  against  suits  for  malicious  prosecu- 
tion. Notwithstanding  all  this  a  very  careful  examination 
of  this  record  does  not  enable  us  to  reverse  the  judgment 
and  afford  the  plaintiff  a  chance  to  properly  try  his  case. 

In  1896  there  was  a  suit  between  McPhee  and  other  par- 
ties in  the  district  court  which  resulted  in  a  judgment  and 
the  taking  of  an  appeal  to  this  tribunal.  An  undertaking 
was  given  for  its  prosecution.  This  was  the  origin  of  the 
diflBculty.  Klug  the  appellant  was  offered  as  a  surety.  He 
signed  the  undertaking  and  justified  before  the  clerk,  where- 
by he  swore  that  he  was  worth  the  sum  mentioned  in  the  un- 
dertaking and  above  his  just  debts  and  liabilities  in  property 
not  exempt  from  execution.  Thereunder  the  justification 
there  was  a  memorandum  signed  by  him  reciting  that  he 
owned  2,500  acres  of  land  in  Weld  county,  600  without  in- 
cumbrance, improved  and  of  the  value  of  $^20,000 ;  600  head 
of  horses,  and  600  head  of  cattle.  The  prosecution  against 
Klug  was  apparently  based,  although  we  are  not  fully  ad- 
vised about  it  by  this  record,  upon  the  untruthfulness  of 
this  justification.  In  other  words,  the  parties  in  whose  favor 
the  appeal  bond  ran,  so  he  contends,  investigated  the  matter 
and  found  the  memorandum  as  they  claimed  to  be  untrue, 
and  thereupon  made  a  complaint  before  the  grand  jury 
against  him  and  he  was  indicted  for  the  crime  of  perjury. 
On  the  trial  of  that  indictment  he  was  immediately  acquitted 
and  thereupon  brought  this  suit  against  McPhee  for  dam- 
ages for  what  he  alleged  was  a  malicious  prosecution. 

There  are  a  good  many  questions  presented  on  this  appeal 
which  have  basis  and  about  which  the  trial  court  undoubtedly 
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committed  errois  as  we  look  at  the  record.  We  do  not  how- 
ever expect  to  go  through  the  record  and  discuss  them,  nor 
pay  any  attention  whatever  to  various  points  urged  hy  coun* 
sel  for  appellant,  because  the  whole  matter  is  determined  by 
another  consideration  which  entirely  disposes  of  the  case 
and  relieves  us  of  the  necessity  to  consider  them.  No  mat- 
ter how  many  errors  may  have  been  committed  by  the  court 
in  the  progress  of  the  trial,  if  the  plaintiff  failed  to  prove  a 
fact  fundamental  and  essential  to  the  maintenance  of  his 
suit,  he  cannot  have  the  case  reversed  because  of  them.  There 
seems  to  have  been  a  misconception  respecting  the  memoran- 
dum sigfned  by  Klug  underneath  the  justification.  That 
memorandum  was  no  part  or  parcel  of  the  justification,  and 
whether  true  or  false  did  not  render  Klug  liable  either  to  a 
prosecution  in  a  criminal  proceeding  or  to  a  civil  suit,  unless 
on  some  basis  of  misrepresentation  which  is  not  exhibited. 
Under  our  statute  parties  have  the  right  to  appeal ;  the  only 
limitation  is  that  they  must  give  an  undertaking  in  double 
the  amount  of  the  judgment,  with  sureties  to  be  approved 
by  the  clerk.  The  statute  regulating  appeals  makes  no  pro- 
vision for  justification,  but  simply  requires  the  clerk  to  sat- 
isfy himself  as  to  the  sufficiency  of  the  bondsmen.  There 
is,  however,  a  general  statute  respecting  undertakings  re- 
quiring the  person  taking  them  to  use  diligence  in  ascertain- 
ing the  responsibility  of  the  sureties,  and  requiring  him  to 
cause  the  sureties  to  make  an  affidavit  that  he  or  they  are 
worth  the  sum  specified  in  the  undertaking  over  and  above 
their  just  debts  and  liabilities.  The  clerk  complied  with 
that  statute  and  Klug  signed  the  undertaking  and  made 
the  proper  affidavit.  The  memorandum  below  is  simply  a 
memorandum  for  the  advice  and  advantage  of  the  clerk, 
and  to  show  that  that  officer  had  taken  due  precaution  to 
make  inquiries.  If  the  memorandum  itself  is  not  a  part  of 
the  justification,  whether  true  or  false,  it  would  not  sub- 
ject the  surety  to  any  prosecution  for  perjuiy;  neither  is 
it  a  part  of  the  affidavit,  nor  was  it  made  as  such.  On  the 
trial  of  the  present  suit  there  seems  to  have  been  an  attempt 
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on  the  part  of  the  court,  as  well  as  on  the  part  of  counsel 
for  the  appellee  to  confine  the  proof  to  a  support  of  this 
memorandum  and  to  an  attempt  to  show  its  truthfulness. 
In  this  respect  both  the  court  and  counsel  were  in  error  be- 
cause that  was  not  the  gi*avamen  of  the  suit,  nor  did  it  make 
any  difference  for  the  purposes  of  this  action  whether  or  not 
Klug  could  uphold  and  show  the  absolute  truthfulness  of 
that  memorandum.  To  maintain  the  present  case  all  Klug 
had  to  do  was  to  show  that  his  justification  was  true ;  that 
he  was  worth  120,000  over  and  above  all  his  just  debts  and 
liabilities,  and  then  show  that  the  prosecution  was  without 
probable  cause  with  or  without  direct  proof  of  malice  as  the 
case  might  be,  and  that  the  prosecution  was  instigated  by 
McPhee  without  the  justification  which  the  law  requires 
him  to  show  as  a  defense.  This  erroneous  theory  regarding 
the  case  occasioned  as  we  have  already  suggested  the  com- 
mission of  a  good  many  errors.  A  good  deal  of  proof  was 
rejected  which  ought  to  have  been  admitted,  a  good  many 
questions  excluded  which  should  have  been  answered,  but 
regardless  of  those  matters  the  plaintiff  failed  to  prove  one 
fundamental  fact,  and  failing  in  this  respect  he  cannot  com- 
plain because  of  these  incidental  errors  nor  ask  the  reversal 
of  the  case.  It  has  been  several  times  decided  both  by  the 
supreme  court  and  this,  that  the  plaintiff  is  bound  to  make 
proof  or  offer  proof  of  the  fundamental  facts  essential  to 
maintain  his  cause  of  action,  and  failing  in  this  he  cannot 
successfully  assign  error  on  some  ruling  of  the  court,  exclud- 
ing other  proof  which  might,  this  being  done,  be  rendered 
admissible ;  in  other  words,  having  offered  testimony  which 
the  court  has  refused,  he  cannot  rest  on  that  proposition 
though  it  shows  error,  and  failing  to  make  or  offer  the  proof 
necessaiy  to  the  suit  rest,  have  the  judgment  go  against  him 
and  then  appeal.  The  failure  of  the  plaintiff's  proof  was 
with  respect  to  McPhee's  connection  with  the  prosecution. 
The  plaintiff  did  not  show  that  McPhee  instituted  the  prose- 
cution, that  he  fathered  it,  that  he  caused  it  to  be  commenced, 
or  that  without  him  the  indictment  would  not  have  been 
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found.  It  is  quite  true  McPhee  appeared  on  the  back  of  the 
indictment  as  the  prosecuting  witness.  This,  however,  is  no 
proof  of  his  connection  with  it  because  that  simply  shows 
that  he  is  the  person  whose  rights  have  been  perhaps  affected, 
and  perhaps  the  one  who  furnished  the  principal  proof  on 
which  the  prosecution  rests.  It  in  no  manner  shows  that  he 
went  before  the  grand  jury  voluntarily  and  gave  the  evidence 
and  started  the  prosecution.  He  may  have  been  called  there 
by  subpoena  issued  by  the  prosecuting  officer  or  by  the  grand 
jury  itself,  who  may  by  some  one  eke  have  been  advised  of 
the  commission  of  the  alleged  crime.  It  is  quite  true  there 
is  a  statute  which  provides  for  the  indorsement  of  the  name 
of  the  prosecuting  witness  on  an  indictment  for  a  crime  com- 
mitted against  the  property  or  person  of  an  individual,  and 
which  under  some  circumstances  will  subject  the  prosecut- 
ing witness  to  the  payment  of  costs.  This  however  is  not 
that  sort  of  a  case.  This  prosecution  was  not  instituted  be- 
cause of  injury  to  the  personal  property  of  McPhee,  but  it 
was  instituted  to  punish  a  crime  against  the  statutory  law 
regarding  perjury  which  is  not  a  crime  against  the  person  or 
property  to  which  the  statute  would  be  applicable.  This 
disposes  of  that  contention  and  the  effect  of  the  indorsement, 
and  as  has  been  said  by  a  writer  on  the  subject  there  must 
be  some  evidence  of  the  identity  of  the  defendant  and  that 
he  was  a  prosecutor  in  proceedings  which  are  charged  to 
be  malicious.  Newell  on  Malicious  Prosecution,  chap.  13, 
§  3,  p.  451.  It  is  quite  evident  this  must  be  the  law  regard- 
less of  authority,  and  wherever  one  would  seek  to  recover 
damages  for  malicious  prosecution  in  a  case  where  an  indict- 
ment has  been  found  and  the  accused  tried  and  acquitted,  he 
must  produce  evidence  connecting  the  person  charged  with 
the  institution  of  the  proceedings.  It  is  very  different  in 
cases  of  an  indictment  against  a  person  for  the  violation  of 
a  general  law  and  the  case  of  an  indictment  against  the  per- 
son for  the  commission  of  a  crime  against  some  individual, 
or  for  a  wrong  done  against  the  property  of  some  individual, 
and  also  in  a  case  where  the  prosecution  is  initiated  by  a 
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complaint  filed  before  a  justice  of  the  peace  or  some  other 
peace  officer,  based  on  an  affidavit  signed  by  one  who  com- 
plains. At  all  events  in  the  present  suit  we  are  unable, 
although  we  have  read  the  abstract  and  supplemental  ab- 
stract with  great  care,  to  find  therein  any  evidence  which  is 
sufficient  to  so  connect  McPhee  with  the  prosecution  as 
under  any  circumstances  or  any  condition  of  the  proof  to 
render  him  liable  in  damages  for  the  wrong  which  was  ap- 
parently done  Klug. 

This  being  true  the  judgment  of  nonsuit  which  was  en- 
tered in  the  court  below  on  this  proof  was  manifestly  right, 
and  it  must  necessarily  be  affirmed. 

AffinMd* 


■<*•»»■ 


[No.  1952.] 

j2o  1081  Paul  v.  Rooks. 

1.  Attachment— Continuance— Justice  op  the  Peace. 
Session  Laws,  1897,  section  2,  page  113,  which  provides  that  in  cues  of 

attachment  before  justices  of  the  peace,  upon  the  retuiTi  day  of  the 
summons  the  justice  shaU  continue  the  hearing  for  twenty  days  is 
solely  for  the  benefit  of  defendants  creditors  other  than  the  plain* 
tiff,  to  give  them  an  opportunity  to  come  in  and  prorate  with  the 
plaintiff,  and  a  failure  of  a  justice  of  the  peace  to  comply  with  said 
statute  does  not  prejudice  defendant's  rights  and  he  has  no  right  to 
object  thereto. 

2.  Pbagtice  Before   Justice  of  the  Peace — Summons — Appeab- 

ANCE. 

la  an  action  before  a  justice  where  the  defendant  was  not  served  with 
summons,  but  upon  the  return  day  he  wrote  a  letter  to  the  justice 
of  the  peace  applying  for  continuance  of  the  case  which  was  granted, 
the  application  for  continuance  was  a  general  appearance  and  waived 
any  defect  in  the  summons  or  the  service. 

3.  Attachment — Motion  to  Dismiss — Appearance. 
A  motion  by  the  defendant  to  dismiss  an  attachment  before  a  justice  of 

the  peace  is  a  general  appearance  in  the  case,  and  the  defendant 
cannot  change  the  effect  of  such  motion  by  stating  therein  that  he 
appears  specially. 
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4.  PBACnCB  BsrOBB  JUSTIGB  OF  THS  PBACX—APPBAXr^APPXAA- 
▲NCX. 

An  appeal  by  a  defendant  from  the  judgment  of  a  justice  of  the  peace 
gives  jurisdiction  of  the  person  and  waives  all  defects  in  the  sum- 
mons or  service  thereof. 

5.  Cbbtiobabi — Appeal. 

The  fact  that  an  appeal  could  be  taken  from  a  judgment  is  not  conclu- 
sive against  the  right  to  issue  a  writ  of  certiorari,  but  ceitiorari 
may  issue  notwithstanding  an  appeal  would  lie  if  in  the  judgment 
of  the  court  the  remedy  of  appeal  is  not  plain,  speedy  and  ade- 
quate. 

Appeal  from  the  County  Court  of  Jefferion  County. 
Messrs.  Fillius  &  Davis,  for  appellant. 
Mr.  S.  A.  OsBORN,  for  appellee. 
Wilson,  J. 

« 

This  action  was  commenced  by  plaintiff  Paul  before  a  jus- 
tice of  the  peace,  by  attachment.  Summons  was  issued  and 
made  returnable  ift  thirteen  days.  There  was  no  service 
upon  the  defendant.  Upon  the  return  day,  at  the  request 
of  the  defendant,  by  letter,  the  case  was  continued  for  twelve 
days.  The  garnishee  appeared  and  made  answer  to  the  gar- 
nishment process.  At  the  expiration  of  the  time  for  which 
the  cause  was  continued,  the  defendant  appearing  specially 
by  attorney,  moved  the  court  in  writing  to  quash  the  sum- 
mons because  it  was  made  returnable  in  thirteen  days  from 
the  date  of  its  issuance,  instead  of  not  more  than  ten,  nor  less 
than  five  days,  as  required  by  law.  At  the  same  time,  the 
defendant  by  his  attorney,  also  claiming  to  appear  specially, 
filed  a  motion  to  dismiss  the  attachment,  assigning  various 
reasons  therefor.  Both  motions  were  overruled,  and  there- 
upon after  hearing  the  testimony  of  plaintiff,  judgment  was 
rendered  in  his  favor.  The  defendant,  by  his  attorney,  then 
asked  that  no  execution  issue  for  ten  days,  until  he  could 
take  the  case  up  by  appeal,  which  was  done  within  such  time. 
In  the  county  court,  defendant,  by  his  attorney,  moved  the 
court  to  dismiss  the  action  on  the  ground  that  the  judgment 
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of  the  justice  court,  as  appeared  from  the  transeript  and  the 
papers  in  the  case,  was  absolutely  void  for  the  lack  of  juris- 
diction by  the  justice.  This  motion  was  sustained  and  the 
cause  dismissed. 

The  motion  of  defendant  in  the  justice  court  to  quash  the 
summons  and  dismiss  the  action  was  based  upon  an  amend- 
ment to  the  law  regulating  attachments  before  justices  of  the 
peace,  adopted  in  1897,  which  required  substantially  that  in 
all  such  cases,  upon  the  return  day  of  the  summons,  "  which 
shall  not  be  less  than  five  nor  more  than  ten  days  from  the 
issuing  thereof,"  the  justice  shall  continue  the  hearing  for 
twenty  days,  etc.     Laws,  1897,  §  2,  page  118. 

The  contention  is  that  the  requirements  of  this  section 
were  violated  in  both  instances,  the  summons  having  been 
made  returnable  in  thirteen  days,  and  the  cause  having  been 
continued  for  only  twelve  days  after  the  return  day.  It  is 
obvious  from  the  mere  reading  of  the  section  that  it  was  in- 
tended solely  for  the  benefit  and  protection  of  creditors  of 
the  defendant  other  than  the  plaintiff,  if  there  should  be  any. 
It  was  to  give  them  an  opportunity  to  come  in  and  prorate 
with  the  plaintiff.  They,  alone,  would  have  a  right  to  com- 
plain of  a  failure  to  proceed  in  accordance  with  the  provisions 
of  the  section,  and  none  are  here  complaining.  The  defend- 
ant would  have  no  right  to  object,  because  his  rights  were 
not  prejudiced  by  such  failure.  Even,  however,  if  he  did 
have  the  right  to  object  at  any  time,  he  lost  such  right  by 
his  subsequent  acts.  There  is  no  question  about  the  justice 
having  jurisdiction  of  the  subject-matter.  The  only  dispute 
is  as  to  the  jurisdiction  of  the  person.  It  is  too  well  settled 
in  this  state  to  require  discussion  or  reference  to  authorities, 
that  any  kind  of  general  appearance  by  a  defendant  in  a  jus- 
tice court  is  a  waiver  of  any  defect  in  the  summons,  or  in  its 
service.  If  the  defendant  had  appeared  in  person  before  the 
justice  on  the  return  day  of  the  service,  and  asked  for  a  con- 
tinuance, this  would  unquestionably  have  been  a  general  ap- 
pearance. We  see  no  reason  why  such  an  application  by  him 
in  writing  should  not  have  the  same  effect.     Even  if  this 
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weie  not  true,  when  he  appeared  specially  for  the  purpose  of 
assailing  the  summons,  he  also  filed  a  motion  to  dismiss  the 
attachment.  This  was,  in  effect,  a  general  appearance,  be- 
cause he  would  have  no  right  to  make  such  motion  unless  he 
were  in  court,  and  this  result  was  not  obviated  by  his  stating 
in  the  motion  that  he  appeared  specially  for  that  purpose  only. 
Its  effect  was  that  of  a  general  appearance,  whatever  he 
might  have  seen  fit  to  call  it. 

When  defendant  appeared  in  the  county  court  and  moved 
to  dismiss  the  action,  he  did  not  restrict  his  appearance  to  a 
special  one,  nor  did  he  state  in  the  motion  the  ground  upon 
which  he  claimed  the  judgment  of  the  justice  court  to  have 
been  void.  If  it  was  because  of  lack  of  jurisdiction  of  the 
person  by  the  justice,  the  general  appearance  for  this  motion 
might  itself  have  cured  this  defect  and  given  the  county 
court  full  jurisdiction,  the  defendant  failing  to  rely  upon  the 
motion  which  he  had  made  in  the  justice  court.  In  addition 
to  this,  after  judgment  was  rendered  by  the  justice,  the  de- 
fendant appeared  before  him  and  requested  and  secured  a 
stay  of  execution  for  ten  days.  If  any  one  of  these  acts  was 
not  suflScient  in  itself  to  waive  any  defects  in  the  summons, 
or  in  its  service,  or  in  the  proceedings  by  the  justice,  it 
would  certainly  seem  that  all  concurring  should  be  sufficient 
to  accomplish  that  end.  However  this  may  be,  the  disputed 
questions  are  effectually  set  at  rest  by  the  fact  that  the  de- 
fendant took  an  appeal  from  the  judgment  of  the  justice. 
Deitz  V.  City  of  Central^  1  Colo.  330 ;  Wyatt  v.  Freeman^  4 
Colo.  16;  Charles  v.  Amos,  10  Colo.  277,  C.  C.  B,  Co.  v. 
CaldweU,  11  Colo.  645. 

In  the  last  cited  case,  the  court  said :  ^^  The  taking  of  an 
appeal  from  the  judgment  of  a  justice  of  the  peace  gives 
jurisdiction  of  the  person  and  is  a  waiver  of  all  defects  in  the 
service  of  process,  or  even  the  want  of  process." 

The  case  of  Otero  County  v.  Hoffmire,  9  Colo.  App.  626, 
cited  by  defendant,  is  not  in  point.  That  case  involved,  and 
the  decision  was  based  upon,  the  total  want  of  jurisdiction  by 
the  justice  of  the  subject-matter.   A  change  of  venue  had  been 
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granted,  and  the  justice,  in  express  violation  of  the  statute, 
instead  of  sending  the  case  to  the  nearest  justice — one  who 
resided  in  the  same  town  with  him — ^had  sent  it  to  a  justice  re- 
siding ten  miles  distant.  Defendants  promptly  entered  a  spe- 
cial appearance  and  moved  to  dismiss,  on  the  ground  that  the 
justice  was  without  jurisdiction.  This  motion  was  overruled, 
and  the  defendants  took  no  further  steps  in  their  defense. 
'There  was  no  act  of  defendants,  either  before  the  justice  who 
rendered  the  judgment,  or  in  the  county  court  to  which  an 
appeal  was  taken,  upon  which  could  be  based  a  claim  that 
the  defendants  had  entered  a  general  appearance  or  waived 
any  rights.  The  want  of  jurisdiction  to  which  the  court  was 
referring  in  that  case  and  upon  which  it  based  its  decision, 
was  of  the  subject-matter,  not  of  the  person  only. 

We  do  not  feel  called  .upon  to  suggest  what  remedy  de- 
fendant could  have  had,  other  than  by  appeal,  but  will  say 
that  his  construction  of  Code  section  297  is  not  in  accord  with 
the  decision  of  the  supreme  court.  People  ex  reL  VAhhe  v. 
District  Courts  26  Colo.  896.  It  has  been  there  held  that  the 
mere  fact  an  appeal  lies  to  a  final  judgment  is  not  conclusive 
against  the  right  to  issue  a  writ  of  certiorari.  "  Notwith- 
standing that  fact,  it  may  be  granted,  if  in  the  judgment  of 
the  court  the  remedy  of  the  appeal  is  not  plain,  speedy  and 
adequate." 

For  the  reasons  stated,  the  judgment  will  be  reversed. 

Bevened. 


[No.  1899.] 

Hartsock  v.  John  Wright  Hardware  Company  bt 

AL. 

• 

1.  JuBOMEirrs — Execution  SALES—RBDBicpnoN. 

Where  the  plaintiff  in  an  execution  bid  in  real  estate  at  an  execution 
Bale,  and  after  the  expiration  of  six  months  but  before  the  expira- 
tion of  nine  months,  a  subsequent  judgment  creditor  paid  to  the 
sheriff  the  amount  necessary  to  redeem  from  the  former  sale  which 
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amonnt  the  authorized  attorney  of  the  purchaser  at  execution  sale 
accepted  and  received,  the  purchaser  was  thereby  concludedf  and 
he  couid  not  thereafter  question  tlie  regularity  of  the  redemption 
proceedings,  nor  could  he  by  paying  the  money  into  the  clerk^s 
office  reinvest  himself  with  the  title  or  right  which  he  had  before 
accepting  the  redemption  money. 

2.  Execution  Sales — Bona  Fide  Pubchasbrs. 

Where  real  estate  belonging  to  another  person  is  levied  on  and  sold 
as  the  property  of  the  defendant  in  the  execution  and  the  plaintiff 
in  the  execution  is  the  purchaser,  he  is  not  a  bona  fide  purchaser, 
and  acquires  no  title  as  against  the  owner  of  the  property,  and  he 
has  no  right  to  go  into  a  court  of  equity  and  compel  the  sheriff  to 
execute  to  him  a  deed. 

Appeal  from  the  District  Court  of  HI  Paso  County. 

Mr.  W.  Henry  Smith,  Mr.  D.  P.  Howard  and  Messrs. 
Bbooks,  Stimson,  Willgox  &  Campbeli^  for  appellant. 

Mr.  Chas.  J.  Pebkins  and  Messrs.  Cabpenteb  &  Mo- 
BiBD,  for  appellees. 

BiSSELL,  P.  J. 

This  somewhat  extraordinory  litigation  would,  but  for 
one  or  two  considerations,  present  some  very  difficult  and 
intricate  questions.  These  matters  have  been  argued  by 
counsel,  and  are  treated  by  them  as  of  vital  consequence.  It 
must  not  be  imagined  because  we  refuse  to  discuss  them  that 
we  fail  to  recognize  their  force  or  importance,  or  dispute 
their  controlling  significance  under  other  conditions.  Two 
findings  of  fact,  which  the  trial  court  incorporated  in  its  de- 
cree, control  the  decision,  and  determine  the  plaintiff's  right, 
or  rather  his  want  of  right.  Under  these  circumstances,  we 
must  be  excused  from  entering  on  an  argument  to  demon- 
strate that  the  errors  assigned  are  not  well  taken,  or  from 
examining  the  various  questions  of  law  suggested  by  the 
respective  counsel  other  than  those  based  upon  the  matters 
to  which  we  shall  refer.  In  the  winter  of  1895  and  1896, 
Hartsock  brought  suit  against  The  Gold  Gravel  Mining  Com- 

VOL.  XVI — 4 


50  Hartsock  v.  John  Wbight  Hardwaee  Co.  [Jan.  T., 

pany  before  a  justice  of  the  peace  in  El  Paso  county  and 
ultimately  had  judgment.  The  validity  of  his  judgment 
has  been  very  much  questioned  by  the  appellees  and  inter- 
vener, because  of  the  service  of  the  writ  by  which  the  cor- 
poration was  brought  into  court.  This  matter  will  be  un- 
disposed of,  because  it  presents  matters  which  might  be  of 
great  diflSculty  if  we  were  compelled  to  consider  them.  We 
do  not  regard  them  as  controlling.  Subsequently,  a  tran- 
script of  this  judgment  of  the  justice  of  the  peace  was  filed 
in  the  proper  office  in  the  county,  whereby,  if  at  all,  it  became 
a  lien  on  the  property  of  The  Gold  Gravel  Mining  Company, 
and  under  this  transcript  an  execution  was  issued,  which 
was  levied  on  sundry  mining  claims  situated  in  the  county. 
On  the  13th  of  April,  this  property  was  sold  by  the  sheriff 
under  the  execution  issued  on  that  judgment,  and  the  execu- 
tion plaintiff  became  the  purchaser.  The  six  months  allowed 
the  judgment  defendant  for  redemption  elapsed,  and  there- 
after The  John  Wright  Hardware  Company  brought  suit 
against  the  corporation,  and  ultimately  got  judgment.  After 
this  company  obtained  its  judgment,  and  properly  filed  its 
papers,  it  proceeded  to  exercise  the  statutory  right  of  re- 
demption from  the  Hartsock  judgment.  To  this  end  it  paid 
the  money  to  the  sheriff,  who  took  it  as  on  a  redemption. 
At  this  time  T.  C.  Early  was  the  attorney  for  Hartsock, 
having  been  employed  to  collect  the  debt,  and,  acting  under 
his  authority  as  Hartsock's  attorney,  went  to  the  sheriff,  and 
took  the  money  whereby,  if  the  proper  steps  had  been  taken, 
the  redemption  was  effected.  It  appeared  from  Hartsock's 
testimony  in  the  present  case  that  Early  had  never  been  dis- 
charged, and  was  at  this  time  in  his  employ,  and  that,  under 
an  arrangement  between  Hartsock  and  the  attorney  he  had 
an  interest  in  the  judgment  to  the  extent  of  one  third  of  the 
recovery.  It  may,  therefore,  be  said  he  not  only  acted  as  the 
attorney  for  the  plaintiff,  but  on  his  own  behalf,  when  he 
took  the  money  from  the  sheriff,  and  consented  to  the  re- 
demption. After  this  was  done,  Hartsock  discharged  Early, 
and  employed  other  counsel,  and  brought  this  suit,  which 
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had  several  objects.  The  plaintiff  attacked  the  hardware 
company's  judgment,  aUeged  it  to  be  invalid,  and  sought  a 
decree  to  vacate  it,  and  likewise,  to  compel  the  sheriff  to  exe- 
cute a  deed  to  the  property  which  he  had  bought  at  the 
sale.  At  the  outset,  we  may  say  we  are  quite  of  the  opin- 
ion that  the  complaint  did  not  state  a  cause  of  action  to 
this  end.  It  is  full  of  legal  statements  or  legal  conclusions, 
on  which,  perhaps,  to  predicate  the  introduction  of  proof 
tending  to  show  the  invalidity  of  The  John  Wright  Hardware 
Company's  judgment.  It  fails,  however,  to  state  any  facts 
which  tend  to  show,  or  which,  if  proven,  would  tend  to 
show,  the  irregularities  on  which  the  plaintiff  must  have  re- 
lied to  vacate  or  set  aside  that  judgment,  or  declare  it  void, 
if  the  right  ever  inured  to  him.  We  do  not  propose,  how- 
ever, to  support  this  opinion  by  an  argument,  since  the  judg- 
ment can  be  much  more  satisfactorily  and  easily  rested  on 
other  matters.  This  avoids  all  necessity  to  discuss  the  ques- 
tion as  to  what  is  a  direct,  and  what  is  a  collateral,  attack 
on  a  judgment,  and  whether  Hartsock  had  a  right  to  have 
the  judgment  set  aside,  or  whether  the  proof  warranted  its 
vacation.  This  relieves  us  of  a  very  troublesome  question. 
While  the  suit  was  pending,  and  before  judgment,  The  Gold 
Garden  Mining  Company  intervened,  and  asserted  a  title  to 
the  mining  claims.  The  title  which  the  intervener  set  up 
by  proper  averments  and  allegations  was  acquired  by  that 
corporation  prior  to  the  time  Hartsock's  judgment  was  filed 
in  the  proper  ofSce,  before  it  became  a  lien,  or  before  he  had 
any  execution  issued  thereon  or  thereunder.  The  Gold 
Garden  Mining  Company  averred  that  it  had  bought  the 
claims  for  a  valuable  consideration,  duly  paid,  prior  to  the 
time  Hartsock's  rights  were  acquired,  if  he  ever  got  any. 
The  case  went  to  trial,  and  evidence  was  introduced  on  all 
these  various  questions,  some  of  which  have  been  suggested, 
and  some  of  which  have  been  stated.  After  the  trial,  the 
court  found  as  a  matter  of  fact  that  The  John  Wright  Hard- 
ware Company's  judgment  was  a  valid  judgment,  regularly 
taken,  and  that  none  of  the  allegations  of  the  plaintiff's  com- 
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plaint  with  reference  to  it  were  true.  It  likewise  found  that 
the  redemption  was  properly  made  in  due  time,  and  that  the 
money  was  taken  by  the  plaintiff's  attorney,  who  had  author- 
ity to  act.  Some  of  these  matters  are  not  directly  found  as 
matters  of  fact,  or  stated  in  the  decree,  but  the  court  found, 
as'  a  matter  of  fact,  that  none  of  the  allegations  of  the  com- 
plaint was  sustained  by  the  testimony,  and  that  all  the  aver- 
ments of  the  cross  complaint  were  sustained  by  proof.  The 
court  found,  as  a  distinct  and  specific  matter  of  fact,  that 
The  Gold  Garden  Mining  Company,  a  legal  and  existing 
corporation,  was  the  purchaser  in  good  faith,  for  a  valuable 
consideration,  of  the  property  in  dispute  prior  to  the  time 
that  Hartsock  issued  his  execution,  acquired  a  lien,  or  the 
sale  was  made. 

These  findings  of  fact,  as  it  seems  to  us,  dispose  of  the  ap- 
peal, and  end  the  claims  of  the  appellant  with  reference  to 
this  property.  If  we  concede  that  his  judgment  was  legal 
and  regular,  and  that  the  sale  was  lawfully  made,  when  once 
it  is  admitted,  that  The  John  Wright  Hardware  Company 
obtained  a  legal  judgment  and  proceeded  to  redeem,  and 
then  further  find  that,  after  it  paid  the  money  to  the  sheriff 
for  the  purpose  of  redemption,  the  plaintiff's  attorney  took 
it,  whereby  he  was  concluded  and  the  redemption  completed 
under  the  statute,  Hartsock  undoubtedly  thereby  lost  his 
right  to  maintain  a  bill  to  compel  the  sheriff  to  execute  a 
deed.  The  receipt  of  the  money  by  the  plaintiff  estops  him 
to  question  the  legality  of  the  redemption,  or  to  insist  upon  a 
transfer  by  the  sheriff.  We  do  not  believe  that,  though  he 
afterwards  paid  the  money  into  the  clerk's  office  for  the  pur- 
pose of  preserving  his  rights,  he  thereby  reacquired  the  right 
to  the  deed.  When  the  hardware  company,  on  a  legal  judg- 
ment^ paid  the  money  in  to  redeem,  and  the  plaintiff's  at- 
torney took  it,  having  the  right  to  take  it,  the  plaintiff  was 
thereby  concluded,  and  he  could  not  subsequently  question 
the  regularity  of  the  proceeding,  nor,  by  paying  the  money 
into  the  clerk's  office,  could  he  reinvest  himself  with  the 
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title  or  right  which  was  devested  by  the  payment  and  accept- 
ance of  the  money. 

Whether  this  be  or  be  not  true,  we  are  quite  of  the  opinion 
that  Hartsock,  by  becoming  the  successful  bidder  at  the  sale, 
acquired  no  title  to  the  property  which  he  can  enforce  against 
The  Gold  Garden  Mining  Company.  There  is  no  necessity 
to  discuss  the  question  respecting  the  force  and  effect  of  a 
judicial  sale  which  is  ultimately  declared  to  be  void,  or  of  the 
title  which  the  purchaser  obtains  when  he  bids  at  such  a  sale. 
Whatever  may  be  the  rule  respecting  the  title  which  passes 
to  a  bona  fide  purchaser  at  a  judicial  sale  when  the  execution 
runs  against  the  owner  of  the  property  and  in  favor  of  the 
plaintiff  therein,  it  will  not  be  seriously  insisted  tliat  the 
judgment  plaintiff  can  have  his  execution  levied  on  the  prop- 
erty of  a  third  pei-sou,  and  by  becoming  the  bidder  acquire 
a  title  as  against  the  true  owner.  If  A  has  a  judgment  against 
By  whereon  he  issues  an  execution,  and  levies  it  on  the  prop- 
erty of  C,  and  becomes  a  bidder  at  the  sale,  it  can  hardly  be  said 
that  he  occupies  the  position  of  a  bona  fide  purchaser,  or  that 
be  can  devest  the  title  by  judicial  sale  under  the  judgment 
which  he  holds,  and  the  execution  he  has  issued  against  B 
and  B's  property.  The  judgment  is  against  the  wrong  party, 
and  runs  against  the  wrong  party's  property.  It  is  only  where 
the  execution  runs  against  the  property  of  the  judgment  debtor, 
whose  title  is  attempted  to  be  devested  by  the  process,  that 
the  question  respecting  the  rights  of  a  bona  fide  purchaser 
can  ever  arise.  As  the  cases  put  it,  the  process  is  the  only 
authority  of  the  officer  to  sell,  and,  where  it  runs  against  B 
and  his  property,  it  cannot  be  executecl  by  levy  on,  and  sale 
of,  C's  land.  This  matter  has  been  the  subject  of  considerable 
adjudication,  but  it  is  only  necessary  to  refer  to  one  general 
text  book  on  the  subject, — Rorer,  Jud.  Sales,  §§879, 923,  et  seq. 
We  therefore  conclude  that,  since  the  execution  on  Hartsock's 
judgment  ran  against  The  Gold  Gravel  Mining  Company  and 
its  property,  Hartsock  could  not,  nor  could  the  sheriff,  levy 
the  writ  on  property  belonging  to  The  Gold  Garden  Mining 
Company  and  by  a  sale  under  the  writ  g^ve  to  Hartsock  a. title 
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as  a  bona  fide  purchaser,  which  he  can  assert  as  against  the 
real  owner  of  the  property.  Nor  do  we  believe  diat,  under 
these  circumstances,  he  has  any  right  to  go  into  equity,  and 
compel  the  execution  by  the  sheriff  of  a  deed,  and  thereby 
cast  a  cloud  upon  the  title  of  The  Gold  Garden  Mining  Com- 
pany. We  are  equally  clear  that,  under  the  findings  of  the 
court,  a. redemption  was  effected,  and,  if  Hartsock  ever  had 
a  right  to  compel  a  deed  to  be  executed,  he  lost  it  when  )iis 
attorney  took  the  money  from  the  sheriff  after  it  had  been 
paid  to  him  under  the  judgment  of  The  John  Wright  Hard- 
ware Company.  We  regard  both  these  matters,  or  either  one 
of  them,  as  entirely  conclusive  of  Hartsock's  rights,  and  the 
decree  entered  herein  is  entirely  right,  and  must  be  affirmed. 

Affij-med, 


[Ho.  1914.] 

The  Morrell  Hardware  Company  v.  The  Princess 

Gold  Mining  Company. 

1.  PaACTicK— Motion— Notice. 

Where  a  motion  to  yacate  a  judgment  was  filed  on  the  last  day  of  the 
term  at  which  the  judgment  was  rendered,  but  notice  was  not  given 
to  the  opposite  party  until  after  the  commencement  of  the  next  term, 
it  was  a  motion  of  the  term  at  which  the  notice  was  given  and  not 
of  that  at  which  the  judgment  was  rendered. 

2.  Pbacticr— Vacating  Judgments. 

A  court  is  without  power  to  vacate  its  judgment,  upon  motion,  after  the 
ezpii-ati<mof  the  term  at  which  it  was  rendered,  except  as  provided 
in  section  75  of  the  Code. 

3.  Mechanics'  Liens—Mines  and  Mining — Lessob  and  Lessee. 

A  mechanic's  lien  does  not  attach  to  the  interest  of  the  owner  of  a  mine 
on  account  of  work  done  for,  or  materials  furnished  to,  a  lessee. 

4.  Judgments  —  Application   to  Vacate  after  Expiration   of 

Term. 
To  authorize  the  making  of  an  application  to  set  aside  a  Judgment  after 
the  lapse  of  the  term  at  which  it  was  rendered,  the  inability  of  the 
party  to  present  it  during  the  term  must  be  made  to  appear  to  the 
satisfaction  of  the  court  or  judge.  Proof  of  want  of  knowledge  of 
the  judgment  or  want  of  facts  which  would  charge  the  party  with 
knowledge  would  amount  to  proof  of  inability  to  act. 
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6.  Same — Disobetion  of  Court — Appellate  Pbactice. 

Motions  to  vacate  judgments  under  section  75  of  the  Code  are  addressed 
to  the  sound  discretion  of  the  trial  court,  and  unless  it  is  clear  that 
its  discretion  has  been  abused,  appellate  courts  will  not  disturb  its 
action  thereon. 

0.  Same. 

An  appellate  court  will  not  inquire  very  closely  into  the  showing  made 
upon  which  a  trial  court  vacated  its  judgment  under  section  75  of 
the  Code,  where  the  complaint  shows  upon  its  face  that  it  would 
not  support  the  judgment  rendered,  and  the  effect  of  the  judgment 
if  suffered  to  stand  would  have  been  positive  injustice.  Under  such 
circumstances  the  act  of  the  trial  court  will  not  be  condemned  as 
an  abuse  of  discretion,  however  faulty  the  affidavit  may  be. 

7.  Appellate  Practice — Final  Judgments. 

An  order  refusing  to  vacate  a  final  judgment  upon  motion  is  not  such  a 
judgment  as  can  be  appealed  from  to  the  court  of  appeals,  and  an 
appeal  taken  and  allowed  from  such  an  order,  without  appealing 
from  the  judgment  sought  to  be  set  aside,  was  a  nullity  and  did  not 
remove  the  case  from  the  jurisdiction  of  the  trial  court  so  as  to  pre- 
clude that  court  from  reconsidering  its  action  on  the  motion  and 
from  vacating  the  judgment. 

Appeal  from  the  District  Court  of  El  Paso  County. 

Mr.  Henry  Trowbridge,  for  appellant. 

Messrs.  Guknell  &  Hamlin,  for  appellee. 

Thomson,  J. 

The  appellant  brought  this  suit  to  enforce  an  alleged  me- 
chanic's lien  against  mining  property  of  The  Princess  Gold 
Mining  Company.  The  complaint  averred  the  sale  by  the 
plaintiff  to  certain  persons  who  were  working  the  property 
under  a  lease  and  option  to  purchase,  executed  to  them  by 
the  mining  company,  of  materials  and  articles  necessary  in 
mining  operations,  all  of  which  were  purchased  to  be  used, 
and  were  used,  by  those  persons,  in  and  about  the  property. 
The  lessees  and  The  Princess  Gold  Mining  Company  were 
made  defendants.  Default  was  made  by  all  the  defendante, 
and  judgment  was  entered  as  prayed  in  the  complaint  The 
date  of  entiy  of  the  judgment  was  July  26, 1897. 
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On  the  3d  day  of  September,  1897,  that  being  the  last  day 
of  the  May  term  of  the  court,  1897,  The  Princess  Gold  Min- 
ing Company  filed  its  motion  in  tlie  cause  to  vacate  the  judg- 
ment, and  for  leave  to  file  its  answer,  for  the  reason,  as  al- 
leged in  an  affidavit  made  in  support  of  the  motion,  that  it 
had  entrusted  one  of  its  codefendants  with  the  filing  of  its 
answer,  together  with  theirs,  and  that,  relying  upon  his  agree- 
ment so  to  do,  it  had  given  no  further  attention  to  the  case, 
and  did  not  know  that  its  answer  had  not  been  filed  until 
after  the  rendition  of  the  judgment.  The  court  denied  the 
motion.  The  Princess  Company  prayed,  and  was  allowed, 
an  appeal  from  the  ruling ;  and  upon  its  filing  its  appeal 
bond,  an  execution,  which  had  been  issued,  was  recalled. 
Afterwards,  on  the  8th  day  of  November,  1897,  the  Princess 
Company  applied  to  the  court  to  set  aside  its  order,  deny- 
ing the  motion  to  vacate  the  judgment,  and  to  rehear  the 
motion,  and  permit  the  company  to  answer.  The  applica- 
tion was  allowed,  the  order  vacated,  the  default  set  aside, 
five  days  given  the  company  for  answer,  and  ten  days,  after 
receiving  a  copy,  for  the  plaintiff  to  reply.  The  answer 
denied  that  the  lessees,  by  the  terms  of  their  lease  or  their 
option,  had  any  right,  power  or  authority  to  charge  against 
the  property  of  the  company,  any  indebtedness  of  any  kind 
contracted  by  them.  The  answer  required  no  replication. 
On  motion  of  the  company,  the  court  entered  judgment  in 
its  favor  on  the  pleadings.  The  plaintiff  has  appealed  to 
this  court. 

The  motion  to  vacate  the  judgment  was  filed  on  the  last 
day  of  the  term,  but  notice  of  its  filing  was  not  given  to  tlie 
plaintiff  until  after  the  commencement  of  the  next  term. 
Until  the  notice  was  given,  there  was  no  motion,  so  that  this 
motion  was  a  motion  of  the  term  following  the  judgment. 
For  the  plaintiff  it  is  contended  that  the  court  was  without 
pow6r  to  open  the  judgment  after  the  lapse  of  the  term  at 
which  it  was  rendered,  and  that  hence,  its  action  in  under- 
taking to  vacate  it  was  nugatory.  If  there  is  no  statute  ap- 
plicable to  the  case,  authorizing  applications  like  t.^i'g  not* 
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withstanding  the  expiration  of  the  term,  we  must  concede 
coansel's  position.  But  section  75  of  the  Code  provides  that 
the  court  may,  upon  affidavit  showing  good  cause  therefor, 
after  notice  to  the  adverse  party,  relieve  a  party  from  a  judg- 
ment taken  against  him  through  mistake,  inadvertence,  sur- 
pi-ise  or  excusable  neglect;  and  that  when,  for  any  cause 
satisfactory  to  the  court,  or  the  judge  at  chambers,  the  party 
has  been  unable  to  apply  for  the  relief  sought  during  the 
term  at  which  the  judgment  was  taken,  the  court,  or  judge 
at  chambers,  may  gmnt  tlie  relief,  upon  application  made 
within  six  months  after  the  adjournment  of  the  term.  Now 
this  motion  to  vacate  the  judgment  for  the  reasons  set  forth 
in  the  affidavit,  was  an  application  to  relieve  the  Princess 
Company  from  a  judgment  taken  against  it  through  its  al- 
leged mistake,  inadvertence,  or  excusable  neglect.  The  ap- 
plication, so  far  as  its  form  was  concerned,  was  in  conformity 
with  the  Code  provision.  Whether  the  affidavit  showed  good 
cause  for  the  relief  asked,  and  whether  it  was  filed  in  time, 
are  questions  we  shall  look  into  farther  on. 

Certain  terms  employed  in  an  act  of  the  legislature,  ap- 
proved April  13,  1895,  and  purporting  to  amend  the  me- 
chanics' lien  law,  then  existing,  gave  rise  to  a  supposition  that 
the  purpose  of  the  act  was  to  create  a  lien  against  mining 
premises,  in  favor  of  parties  doing  work  upon,  or  furnishing 
materials  for,  the  mine,  by  contract  with  persons  working  the 
property  under  lease.  Session  Laws,  1895,  p.  202.  But  in 
Wilkins  V.  Abellj  26  Colo.  462,  it  was  decided  that  such  in- 
terpretation of  the  law  was  not  warranted,  and  that  no  lien 
could  attach  to  the  interest  of  an  owner,  on  account  of  work 
done  for,  or  materials  furnished  to,  lessees.  That  decision 
was  followed  by  this  court  in  Mining  and  Milling  Co.  v. 
Ingersoll,  14  Colo.  App.  240  ;  59  Pac.  Rep.  970.  The  com- 
plaint before  us,  therefore,  did  not  state  a  cause  of  action,  in 
so  far  as  this  appellee  or  its  property  was  concerned. 

To  authorize  the  making  of  an  application  to  set  aside  a 
judgment  after  the  lapse  of  the  term,  the  inability  of  the 
party  to  present  it  during  the  term,  must  be  made  to  appear 
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to  the  satisfaction  of  the  court  or  the  judge.  Proof  of  want 
of  knowledge  of  the  judgment,  or  want  of  facts  which  would 
charge  the  party  with  knowledge,  would  amount  to  proof  of 
inability  to  act.  Want  of  knowledge  was  alleged  here,  and 
if  the  showing  was  otherwise  sufficient,  we  think  the  motion 
came  in  apt  time. 

We  must  concede  that  the  affidavit  does  not  present  very 
satisfactory  reasons  for  the  relief  asked  by  the  motion.  The 
appellee  evidently  rested  easy  while  the  default  and  judgment 
were  going  against  it,  in  the  expectation  that  its  codefendants 
would  embrace  it  in  an  answer  which  it  was  supposed  they 
would  make,  and  which  expectation  and  supposition  were 
based  upon  an  agreement  with  one  of  them.  Its  confidence 
in  its  codefendants,  as  the  event  proved,  was  misplaced ;  and, 
speaking  generally,  it  would  be  difficult  to  say  that  the  appel- 
lee exercised  ordinary  prudence  in  thus  turning  its  defense 
over  to  another,  and  leaving  it  in  his  charge  without  further 
inquiry ;  or  that  the  default  and  judgment  were  not,  after 
all,  the  result  of  its  own  negligence.  But  motions  like  these 
are  addressed  to  the  sound  discretion  of  the  trial  court,  and 
unless  it  is  clear  that  its  discretion  has  been  abused,  appel- 
late courts  are  disposed  to  leave  its  judgment  undisturbed. 
Now,  however  faulty  the  affidavit  may  be,  and  whatever, 
under  a  different  state  of  facts  we  might  feel  it  our  duty  to 
declare  concerning  it,  we  certainly  shall  not  condemn  the 
action  of  the  court  upon  it,  as  an  abuse  of  discretion,  when 
the  complaint  shows  upon  its  face  that  the  purpose  of  the 
suit  was  to  subject  the  property  of  the  appellee  to  the  pay- 
ment of  a  debt  which  it  never  contracted  or  authorized,  and 
which  was  not  contracted  for  its  benefit.  Since  the  com- 
plaint was  insufficient  to  support  the  judgment  that  was 
rendered,  and  the  effect  of  the  judgment,  if  suffered  to  stand, 
would  have  been  positive  injustice,  we  are  not  disposed  to 
inquire  very  closely  into  the  showing  upon  which  the  court 
moved. 

But  it  is  said  that  by  the  company's  appeal  from  the  order 
denying  the  motion  to  set  aside  the  judgment,  the  court  lost 
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jurisdiction  of  the  case,  and  had  no  power  afterwards  to  en- 
tertain a  motion  for  a  review  of  its  decision.  If  the  appeal 
had  been  taken  from  the  judgment,  such  might  have  been 
its  effect ;  but  there  was  no  appeal  from  the  judgment;  The 
following  is  the  record  entry : 

"At  this  day,  in  open  court,  comes  the  said  defendant,  The 
Princess  Gold  Mining  Company,  by  Gunnell  &  Handin,  its 
attorneys,  and  prays  an  appeal  to  the  court  of  appeals  of  the 
state  of  Colorado,  from  the  order  denying  the  motion  of  said 
The  Princess  Gold  Mining  Company,  to  set  aside  the  judg- 
ment heretofore  entered  herein,  which  is  allowed  upon  con- 
dition that  it  file  herein,  on  this  day,  its  appeal  bond  in  the 
sum  of  $2,500,  with  sureties  to  be  approved  by  the  clerk  of 
this  court." 

There  can  be  no  appeal  to  this  court  except  from  a  final 
judgment.  A  mere  order  cannot  be  the  subject  of  an  appeal. 
The  judgment  had  been  rendered;  it  was  final ;  and  it  was 
from  it  only  that  an  appeal  could  be  taken.  For  any  purpose 
of  an  appeal,  no  motion  to  set  the  judgment  aside  was  neces- 
sary. Mills'  Ann.  Code,  §  393.  The  court  had  no  authority 
to  allow  an  appeal  from  the  order.  The  allowance  of  the 
appeal,  and  whatever  was  done  in  pursuance  of  the  allow- 
ance, were  nullities.  There  was  no  appeal,  and  the  jurisdic- 
tion which  the  court  had  when  the  appeal  was  attempted,  re- 
mained. The  motion  for  a  review  of  the  former  decision 
was  made  and  determined  before  the  court  had  lost  control 
of  the  record ;  and  whatever  difference  of  opinion  there  might 
be  concerning  the  propriety  of  its  action,  there  is  no  room  for 
a  jurisdictional  question.  While  the  court  still  had  posses- 
sion of  the  case,  with  full  power  to  dispose  of  any  and  all 
questions  which  might  be  raised  touching  the  regularity  or 
correctness  of  the  proceedings,  the  court  reversed  itself  and 
rendered  the  judgment  it  ought  to  have  given  at  first,  and 
the  judgment  we  should  have  given  if  the  case  had  come  to 
us  for  review.    We  see  no  error  in  that. 

The  judgment  is  affirmed. 
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[No.  IMS.] 

The  Dbs  Moines  Life  Association  v.  Owen. 

1.  liiFB  IvsuBANCB— Application — Valbh  Answebs — Instbugtions. 
In  ED  action  upon  a  policy  of  life  insurance  where  a  defense  was  based 

upon  the  alleged  falsity  of  two  answers  in  the  application,  the  falsity 
of  either  of  which  would  have  avoided  the  policy,  an  instmotion 
that  in  effect  told  the  Juiy  that  both  answera  must  have  been  shown 
to  have  been  false  before  the  jury  could  find  in  fayor  of  the  defend- 
ant was  erroneous. 

2.  Samb. 

In  an  action  upon  a  policy  of  life  insurance  where  a  defense  was  based 
upon  the  alleged  falsity  of  the  answer  to  the  following  question,  in 
reference  to  the  use  of  intoxicating  liquors:  **  What  has  been  your 
habit  in  this  respect  through  life?  "  to  which  the  applicant  an- 
swered :  **  Temperate,"  an  instruction  that  told  the  jury  that  before 
they  could  find  for  defendant  they  must  find  from  the  preponder- 
ance of  the  evidence  that  the  habit  of  insured  as  to  the  use  of  liquors 
prior  to  the  signing  of  said  application  had  been  intemperate  and 
immoderate  through  life  was  erroneous  in  requiring  defendant  to 
show  that  such  intemperate  habit  continued  through  life. 

3.  Instbugtions — Undisputed  Facts. 

It  is  error  to  submit  to  the  jury  an  admitted  or  undisputed  fact  as  a 
question  in  dispute  under  the  testimony. 

4.  Instbugtions — Two  Defenses. 

Where  there  are  two  defenses  interposed  to  an  action  either  of  which  if 
established  would  defeat  the  action,  an  instruction  from  which  the 
jury  might  conclude  that  if  defendant  failed  to  establish  one  defense, 
even  though  he  sustained  the  other,  it  would  be  their  duty  to  retuni 
a  verdict  for  the  plaintiff,  is  misleading  and  erroneous. 

6.  Instructions— Ebbob  not  Cubed. 

If  misleading  and  erroneous  instructions  are  given,  the  fact  that  other 
instructions  are  given  which  to  some  extent  clearly  and  correctly 
lay  down  the  rules  of  law  applicable  to  the  case,  does  not  cure  the 
error  where  there  is  nothing  in  the  record  from  which  it  can  be  de- 
termined which  instructions  the  jury  followed  upon  the  material 
issues  presented. 

Appeal  from  the  District  Court  of  Arapahoe  County, 

Mr.  M.  J.  Babtlet  and  Messrs.  fiiCKSLEa,  McLran  & 
Bennett,  for  appellant. 
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Mr.  W.  Hy.  Shith  and  Mr.  Charlies  L.  Riohabds,  tot 
appellee. 

Wilson,  J. 

This  suit  was  brought  by  the  beneficiary  to  recover  upon 
a  life  insurance  policy  which  was  alleged  to  have  matured  by 
the  death  of  the  insured.  The  company  set  up  two  defenses, 
each  of  which  it  was  claimed, — and  correctly  so  if  the  defense 
was  sustained  by  the  evidence, — relieved  it  from  liability. 
The  first  was  based  upon  the  following  questions  and  answers 
in  the  application  for  insurance,  viz  : 

'^  Q.  What  i8  your  practice  as  regards  the  use  of  spirituous 
or  malt  liquors?  State  amount  and  kind  consumed.  Be 
very  exact."     To  which  the  applicant  answered :  "  None." 

And  also  the  following  question : 

'*  What  has  been  your  habit  in  this  respect  through  life  ?  " 
To  which  the  applicant  answered  :  '*  Temperate." 

The  answer  of  defendant  alleges  that  each  of  the  answers 
to  such  questions  were  at  the  time  of  making  them  false, 
fraudulent  and  untrue,  and  that  the  applicant  well  knew 
them  to  be  such. 

The  second  defense  is  .that  the  contract  of  insurance  by 
virtue  of  its  express  provisions  became  null  and  void  because, 
^*  subsequent  to  the  issuing  of  the  said  policy  of  insurance 
the  said  Owen  became  so  far  intemperate  in  the  use  of  intoxi- 
cating liquors  as  to  permanently  impair  his  health  and  to  in- 
crease the  hazard  upon  his  life,  and  such  intemperance,  di- 
rectly, materially  and  effectually  contributed  to  his  death." 

The  question  whether  the  statements  in  the  application  for 
insurance  were  warranties  or  merely  representations  does  not 
arise.  It  was  alleged  in  the  answer  that  they  were  war- 
ranties ;  the  case  was  tried  upon  that  theory,  and  the  court 
so  instructed, — in  fact,  this  was  not  denied  by  the  plaintiff  in 
her  replication.  The  matters  in  controversy  under  both  de- 
fenses were  purely  questions  of  fact,  which  the  jury  decided 
in  &vor  of  the  plaintiff.    There  was  some  conflict  of  testi- 
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mony,  but  it  was  entirely  sufficient  to  sustain  the  verdict  of 
the  jury,  and,  under  the  well-settled  rule,  this  verdict  is  bind* 
ing  upon  this  court,  provided  that  the  questions  for  the  jury 
to  determine  were  submitted  to  it  under  proper  instructions. 
Herein  lies  the  difficulty  in  the  case.  Instruction  No.  7,  re- 
quested by  the  plaintiff  and  given  by  the  court,  was  as  fol- 
lows : 

**  The  court  instructs  the  jury  that  to  enable  you  to  find 
for  the  defendant  on  the  first  defense,  it  will  be  necessary 
for  you  to  find  from  a  prepondemnce  of  the  testimon}',  that 
at  the  time  of  making  of  said  answers,  the  practice  of  said  Ed- 
mond  M.  Owen,  as  regards  the  use  of  spirituous  and  malt 
liquors,  and  his  habits  through  life  in  that  respect,  had  been 
immoderate  and  mtemperate  ;  and  that  said  Edmond  M.  Owen 
had  been  addicted  to  periodical  spreeing  for  yeara  before  the 
time  of  said  application,  and  during  such  periodical  spreeing 
the  practice  and  habit  of  said  Edmond  Owen  as  to  the  use  of 
spirituous  and  malt  liquors  were  grossly  intemperate  and 
immoderate,  and  at  such  time  said  Edmond  M.  Owen  con- 
sumed large  quantities  of  spirituous  or  malt  liquors;  that 
the  habit  of  said  Edmond  M.  Owen  through  life  as  to  the 
use  of  spirituous  or  malt  liquors,  prior  to  signing  said  appli- 
cation, had  been  intemperate  and  immoderate,  and  that  if 
said  facts  as  to  the  immoderate  and  intemperate  use  of  spirit- 
uous or  malt  liquors  or  as  to  periodical  spreeing  had  been 
known  to  the  defendant,  it  would  not  have  issued  the  policy 
of  insurance  sued  upon  in  this  action.  You  are  further  in- 
structed that  unless  you  can  so  find  from  a  preponderance 
of  the  evidence,  your  verdict  should  be  for  the  plaintiff  upon 
the  first  cause  of  defense." 

This  instruction  was  clearly  erroneous.  The  first  defense 
was  based  upon  the  answei-s  to  two  questions,  the  falsity  of 
either  of  which  would  have  avoided  the  policy.  This  in- 
struction confounded  and  joined  together  by  the  copulative 
conjunction  ^^  and  "  the  answers  to  both  questions,  and  also 
other  independent  facts  bearing  upon  such  answers.  It 
thereby  told  the  jury,  in  effect,  that  both  answers  must  have 
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been  shown  to  have  been  false  before  the  jury  would 
have  been  justified  in  finding  in  favor  of  the  defendant.  It 
confused  two  distinct  propositions  in  such  a  manner  that  it 
might  have  been  clearly  misleading  to  the  jury.  The  jury 
was  further  told  by  this  instruction  that  before  it  could  find 
for  defendant,  it  must  find  from  the  preponderating  weight 
of  the  testimony  that  the  habit  of  the  insured  as  to  the  use 
of  liquors  prior  to  the  signing  of  said  application  had  been 
interapei-ate  and  immoderate  through  life.  This  was  mani- 
festly erroneous.  If  the  practice  of  the  applicant  at  the  time 
of  the  application  as  to  the  use  of  spirituous  and  malt  liquors 
was  intemperate  or  immoderate,  or  had  been  such  at  any  time 
within  one  year,  or  several  years,  immediately  preceding  the 
application,  it  would  have  been  a  violation  of  the  terms  and 
conditions  in  the  contract  of  insurance  the  same,  and  with 
the  same  effect,  as  if  the  applicant  had  been  so  intemperate 
and  immoderate  in  such  use  of  liquors  throughout  his  entire 
previous  life.  The  instruction  was  further  erroneous,  be- 
cause it  required  the  jury,  before  it  could  render  a  verdict 
for  the  defendant,  to  further  find  that  if  the  alleged  facts  as 
to  the  immoderate  and  intemperate  use  of  spirituous  or  malt 
liquors,  or  as  to  the  periodical  spreeing  of  the  applicant,  had 
been  known  to  the  defendant,  it  would  not  have  issued  the 
policy  of  insurance.  This  was  not  an  issue  in  the  case.  It 
was  so  alleged  in  the  answer,  and  was  not  denied  in  the  rep- 
lication :  if  material  at  all,  it  was  an  admitted  fact.  The 
only  tendency  of  this  portion  of  the  instruction,  if  considered 
at  all,  would  have  been  to  mislead  and  confuse  the  jury.  To 
have  made  any  finding  as  to  this  point,  the  jury  would  have 
been  required  to  indulge  merely  in  speculation,  because  there 
was  no  evidence  with  reference  to  it.  It  is  error  to  submit 
an  undisputed  fact  to  the  jury  as  a  question  in  dispute  under 
the  testimony.     Jenks  v.  Colwell^  66  Mich.  420. 

Instruction  No.  8  is  open  to  the  same  objection.  The  jury 
was,  in  effect,  told  that  although  it  might  find  that  after  the 
issuance  of  the  policy  that  the  insured  became  so  far  intem- 
perate as  to  impair  his  health,  and  that  such  intemperance 
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evidently  contributed  to  his  death ;  yet,  before  the  juiy  could 
return  a  verdict  for  defendant,  it  must  fiist  find  from  a  pre- 
ponderance of  the  testimony  that  the  defendant  company  did 
not  learn  of  such  intemperance  until  after  the  death  of  the 
insured.  Even  if  this  had  any  material  bearing  upon  the 
question  of  the  avoidance  of  the  policy,  there  was  no  testi- 
mony bearing  upon  it.  It  was  an  undisputed  allegation  of 
the  answer  only,  and  it  was  improper  to  submit  it  to  the  jury 
as  a  disputed  question. 

The  tenth  instruction,  given  at  the  request  of  the  plaintiff, 
was  in  such  language  as  also  tended  to  mislead  and  confuse 
the  jury.  It  might  have  concluded  from  this  that  if  the  de- 
fendant had  failed  to  established  one  of  its  defenses,  even 
though  it  had  sustained  the  other,  it  would  have  been  its  duty 
to  return  a  verdict  for  the  plaintiff. 

It  is  true  that  in  some  instructions  given  on  behalf  of  de- 
fendant, the  court  to  some  extent  laid  down  the  law  correctly 
and  clearly.  This  court  cannot,  however,  determine  by  which 
instruction  the  jury  was  controlled.  Our  determination  must 
be  governed  by  the  fact  that  eiTor  may  have  intervened.  We 
see  nothing  in  the  record  from  which  we  may  conclude  which 
instructions  the  jury  followed  upon  the  material  issues  pre- 
sented. City  of  Boulder  v,  Niles^  9  Colo.  421 ;  Grant  v.  Far- 
ney,  21  Colo.  334. 

This  case  has  once  before  been  heard  in  this  court, — not 
upon  its  merits,  however, — and  under  these  circumstances,  we 
regret  to  again  render  judgment  of  reversal,  but  we  see  no 
escape  from  it. 

Because  of  fatal  error  in  the  instructions,  to  which  we 
have  referred,  the  judgment  must  be  reversed. 

ReverBed. 
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[No.  1878.] 

Bbagdon  v.  Beadt  et  al. 

1.  Gabhisument — Judgment  against  Garnishee. 

In  order  that  a  jadginent  may  be  entered  against  a  garnishee  upon  his 
answer,  it  must  contain  a  clear  admission  of  indebtedness  to,  or 
possession  of  attachable  property  of,  the  defendant.  And  where 
the  answer  substantially  denies  any  indebtedness  or  possession  of 
property  belonging  to  defendant,  the  giirnishee  is  entitled  to  a 
discharge,  unless  the  force  of  the  denial  is  overcome  by  other  state- 
ments in  the  answer,  or  unless  the  answer  is  shown  to  be  untrue. 

2.  Samk. 

If  a  garnishee  owes  the  defendant  a  debt,  or  has  personal  property  of 
the  defendant  in  his  possession,  or  under  his  control  at  the  time 
that  the  garnishment  process  is  served  upon  him,  he  must  so 
answer,  and  abide  the  judgment  of  the  court.  But  if  at  the  time 
he  is  not  indebted  to  defendant,  or  has  not  in  his  possession,  ur 
under  his  control  any  property  of  the  defendant,  he  is  entitled  to  a 
discharge.  He  is  not  answerable  for  an  indebtedness  accruing  from 
him  to  defendant,  or  for  property  coming  into  his  possession,  after 
the  garnishment  is  served. 

3.  GARinSHMENT — CHATTEL  MOBTG/^GES. 

Property  in  the  possession  of  a  garnishee  under  a  chattel  mortgage  to 
secare  an  indebtedness  from  the  defendant  to  the  garnishee  can- 
not be  reached  by  garnishment,  unless  the  plaintiff,  under  an 
order  of  court  for  that  purpose,  pay  or  tender  to  the  garnishee  the 
amount  of  the  debt  for  which  the  property  is  held. 

4.  Gabkishment — Answer — Chattel  Mortgage. 

Where  a  garnishee  answered  that  he  was  in  possession  of  a  stock  of 
goods  under  a  chattel  mortgage  executed  to  him  by  defendant  to 
secure  an  indebtedness  from  defendant  to  him  which  he  was  at  the 
time  selling  to  satisfy  the  debt,  stating  the  amount  of  the  indebt- 
edness and  the  balance  due,  and  plaintiff  did  not  pay  or  offer  to 
pay  said  balance,  and  about  three  months  later  garnishee  filed  in 
court  wliat  he  called  a  supplemental  answer  setting  forth  that  his 
debt  had  been  paid  and  his  interest  in  the  property  extinguislied 
and  asking  an  order  of  court  that  he  deliver  the  property  to  the 
sbeiiff  or  some  other  custodian,  and  no  further  garnishment  writ 
was  served  on  the  garnishee,  and  the  property  was  by  him  turned 
over  to  a  subsequent  chattel  moi*tgngee,  the  paper  called  a  supple- 
mental answer  was  no  part  of  garnishee's  answer  and  it  was  error 
to  enter  judgment  against  him  on  his  answer. 

Appeal  from  the  District  Court  of  Oonejo%  County. 
Vol.  XVI — 5 
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Messrs.  Pattison,  Waldron  &  Dbvine,  for  appellant. 

Mr.  Z.  T.  Brown  and  Mr.  C.  A.  Mbrriman,  for  appellees. 

Thomson,  J. 

On  the  8d  day  of  October,  1893,  the  appellees  commenced 
their  action  in  the  district  court  of  Conejos  county  against 
James  F.  Donald,  to  recover  the  amount  of  an  alleged  in- 
debtedness from  him  to  them,  and  caused  a  writ  of  attach- 
ment to  be  issued  in  aid  of  their  suit.  The  sheriff,  being 
unable  to  find  property  on  which  to  levy  his  writ,  at  the 
request  of  the  plaintiffs,  served  a  summons  in  garnishment 
upon  the  appellant.  On  the  26th  day  of  October,  1898,  the 
garnishee  made  answer  that  he  was  in  possession  of  a  stock 
of  goods,  wares  and  merchandise,  under  and  by  virtue  of  a 
chattel  mortgage  executed  to  him  by  the  defendant  to  secure 
an  indebtedness  from  the  latter  to  him  ;  that  he  was  at  that 
time  engaged  in  selling  the  articles  composing  the  stock, 
for  the  purpose  of  satisfying  the  debt ;  that  he  had  then 
realized  $656.53,  and  that  there  was  still  a  balance  due  of 
$115.99.  Afterwards,  on  the  9th  day  of  January,  1894,  the 
garnishee  deposited  in  court  a  paper  which  he  denominated 
a  supplemental  answer,  setting  forth  that,  by  means  of  sub- 
sequent sales,  the  debt  secured  by  the  mortgage  was  fully 
paid  and  satisfied ;  that  he  had  no  further  interest  in  the 
property ;  that  the  unsold  goods  in  his  hands  were  worth 
about  $2,000 ;  and  praying  an  order  upon  the  sheriff,  or  a 
custodian  whom  the  court  might  appoint,  to  receive  the 
property  from  him.  A  copy  of  this  document  was  mailed  to 
the  plaintiffs'  counsel  the  day  before  it  was  left  in  the  court, 
and  was  duly  received  by  him.  Tlie  court  made  no  order 
in  relation  to  the  property,  and  the  paper  was  ignored  by  it 
as  well  as  by  the  plaintiffs.  On  the  15th.  day  of  February, 
1894,  upon  demand  of  a  party  holding  a  second  mortgage  of 
the  same  goods,  and  a  threat  by  him  that  if  the  goods  were 
not  surrendered  he  would  commence  proceedings  for  their 
possession,  the  garnishee  relinquished  the  property  to  him« 
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Judgment  by  default  was  entered  against  the  defendant 
on  the  27th  day  of  May,  1895,  for  $612.32.  Afterwards,  on 
the  6th  day  of  May,  1897,  on  motion  of  the  plaintiffs,  the 
judgment  was  set  aside,  and  an  alias  summons  issued,  upon 
which  return  was  made,  August  13, 1897,  that  the  defendant 
could  not  be  found.  Thereupon  service  was  made  by  publica- 
tion, and  on  the  11th  day  of  November,  1897,  judgment  by 
default  was  again  entered  against  the  defendant, — this  time 
for  t696.91.  On  the  29th  day  of  December,  1897,  the  plain- 
tiffs moved  the  court  for  judgment  against  the  garnishee  upon 
his  answer  and  supplemental  answer ;  and  on  the  28th  day  of 
Januarys,  1898,  he  ffled  his  counter  motion  for  his  discharge 
as  garnishee.  The  court  allowed  the  former  motion  and 
denied  the  latter,  and  entered  judgment  against  the  garnishee 
for  the  amount  of  the  judgment  against  the  defendant.  The 
garnishee  appeals. 

It  is  only  in  case  the  answer  of  the  garnishee  shows  that 
he  is  indebted  to  the  defendant,  or  has  personal  property  in 
his  possession,  or  under  his  control,  belonging  to  the  de- 
fendant, or,  in  case  his  answer  denying  indebtedness  to  the 
defendant,  or  possession  of  his  property,  is  successfully  con- 
troverted, that  a  judgment  against  him  is  lawful.  In  order 
to  charge  him  upon  his  answer,  it  must  contain  a  clear  ad- 
mission of  a  debt  due  to,  or  the  possession  of  attachable 
property  of,  the  defendant ;  and  where  his  answer  is  a  sub- 
stantial denial  of  indebtedness,  or  possession  of  attachable 
property  belonging  to  the  defendant,  he  is  entitled  to  a  judg- 
ment of  discharge,  unless  the  force  of  the  denial  is  overcome 
by  other  statements  in  the  answer,  or  unless  the  answer  is 
shown  to  be  untrue.  Drake  on  Attachment,  §  659 ;  Wade 
on  Attachment,  §  367 ;  Railway  Co.  v,  GHbson^  15  Colo.  299. 

The  answer  of  this  garnishee  showed  property  in  his  hands 
which  had  been  mortgaged  to  him  by  the  defeudant  to  secure 
the  payment  of  a  debt  the  defendant  owed  him,  which  still  re- 
mained unpaid.  No  attempt  was  made  to  controvert  that 
answer,  and,  for  the  purposes  of  this  case,  it  is  therefore  true. 
It  did  not  admit  the  possession  in  the  garnishee  of  property 
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belonging  to  the  defendant.  Its  statements  had  an  exactly 
contrary  effect.  Being  a  mortgagee  of  goods,  in  possession 
after  forfeiture,  the  garnishee  was  the  legal  owner.  The 
goods  wei*e  his  property  until  his  debt  should  be  satisfied. 
He  might  well  have  answered,  when  garnisheed,  that  he  had 
no  property  in  his  possession,  or  under  his  control,  belonging 
to  the  defendant ;  and  such  answer  would  have  been  sustained 
by  proof  of  the  allegations  of  the  answer  which  was  filed. 
Metzler  v.  James^  12  Colo.  333.  Instead,  however,  of  deny- 
ing, in  terms,  the  possession  of  property  of  the  defendant,  he 
set  forth  the  facts ;  but  as  the  want  of  ownership  in  the  de- 
fendant was  the  necessary  result  of  those  facts,  their  effect 
was  the  same  as  that  of  a  direct  denial. 

The  answer  of  a  garnishee  is  given  in  response  to  interroga- 
tories. The  law  provides  for  no  other  answer.  It  is  made 
with  refei'ence  to  the  facts  existing  at  the  time  of  the  service 
of  the  writ  of  garnishment.  If,  at  that  time,  the  garnishee 
owes  the  defendant  a  debt,  or  has  personal  property  of  the 
defendant  in  his  possession,  or  under  his  control,  he  must  so 
answer,  and  abide  the  judgment  of  the  court.  But  if,  at  that 
time,  he  is  not  indebted  to  the  defendant,  or  has  not  in  his 
possession,  or  under  his  control,  any  property  of  the  defend- 
ant, he  is  entitled  to  a  discharge.  He  is  not  answemble  for 
effects  of  the  defendant  coming  into  his  hands,  or  indebted- 
ness accruing  from  him  to  the  defendant,  after  the  garnish- 
ment.    Drake  on  Attachment,  §  451a. 

There  is  no  question  here  of  an  indebtedness  from  the  gar- 
nishee to  the  defendant.  The  only  controversy  is  over  his 
answer  to  the  interrogatory  whether  he  was  in  the  possession 
or  control  of  property  belonging  to  the  defendant ;  and,  upon 
that  answer,  in  our  opinion,  he  was  entitled  to  a  judgment  of 
discharge.  And  our  belief  receives  confirmation  from  the 
fact  that  the  legislature  has  made  special  provision  for  the 
exact  situation  which  the  answer  disclosed.  The  following 
is  section  135  of  the  Code :  "  When  any  personal  property, 
choses  in  action,  or  effects  of  the  defendant  in  the  hands  of  a 
garnishee  are  mortgaged  or  pledged,  or  in  any  way  liable  for 


1901.]  Braodon  v.  Bradt.  69 

the  payment  of  a  debt  to  him,  the  plaintiff  may,  under  an 
order  of  the  court  for  that  purpose,  pay  or  tender  the  amount 
due  to  the  garnishee,  and  thereupon  the  garnishee  shall  deliver 
the  personal  property,  choses  in  action,  and  effects  to  the 
sheriff,  as  in  other  cases."  By  that  section,  the  title  of  a 
mortgagee  of  personalty,  in  possession,  is  recognized  and 
protected ;  and,  for  the  very  reason  that  while  the  mortgage 
remains  unsatisfied  the  property  does  not  belong  to  the  de- 
fendant, it  extends  to  the  attachment  plaintiff  the  privilege 
of  extinguishing  the  mortgagee's  title,  in  order  that,  the  own- 
ership being  thus  revested  in  the  defendant,  the  chattels  may 
be  subjected  to  the  garnishment.  No  other  method  is  pro- 
vided whereby  mortgaged  goods,  in  tlie  possession  of  the 
mortgagee,  can  be  reached  by  such  process  while  the  debt  se- 
cured remains  unpaid ;  and,  in  a  case  like  the  one  before  us, 
if  the  attachment  plaintiff,  resorting  to  garnishment  in  aid  of 
his  proceeding,  does  not  avail  himself  of  the  provisions  of 
that  section,  he  is  without  remedy  against  the  mortgaged 
property,  so  long  as  the  mortgagee's  title  remains  unextin- 
guished ;  and  when  the  property  reverts  to  the  defendant,  it 
can  be  reached  only  by  new  process. 

About  three  months  after  this  garnishee  made  his  answer, 
he  deposited  a  paper  in  court,  setting  forth  that  his  debt  had 
been  paid,  and  his  interest  in  the  property  extinguished ;  and 
asking  an  order  that  he  deliver  the  property  to  the  sheriff  or 
some  other  custodian.  He  styled  the  paper  a  ''  supplemental 
answer."  His  answer  had  been  filed,  and  his  right  to  answer 
exhausted,  a  considerable  time  before  the  presentation  of  this 
paper.  The  paper  was  not  a  *^  supplemental  answer."  It 
was  not  an  answer  at  all.  And  the  order  it  prayed  was  one 
which,  in  the  then  condition  of  the  case,  the  court  had  no  au- 
thority to  grant.  A  delivery  by  the  garnishee  to  the  sheriff 
can  be  ordered  only  where  the  answer  admits  possession  in 
the  garnishee  of  property  belonging  to  the  defendant,  or 
where,  upon  a  trial  of  issue  joined  upon  the  answer,  such  pos- 
session is  found.  Mills^Ann.  Code,  §§  124, 128.  The  paper 
was  not  a  pleading,  and  for  any  purpose  connected  with  the 
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record,  it  was  totally  ineffective.  But  a  copy  was  sent  to 
plaintiff's  attorneys,  and  they  were  thus  notified  that  the  gar- 
nishee no  longer  had  title,  and  that  he  was  then  in  possession 
of  property  belonging  to  the  defendant.  Such  property  was 
not  affected  by  the  garnishment,  because  it  became  the  defend- 
ant's after  the  service  of  the  writ.  But  the  garnishee  volun- 
tarily gave  the  plaintiff  information  which,  if  the  latter  had 
acted  upon  it,  might  have  been  of  value  to  him.  No  duty 
rested  upon  the  garnishee  to  impart  the  information  ;  and  to 
call  the  paper  an  answer,  and  to  use  it  for  the  purpose  of  com- 
pelling the  garnishee  to  pay  the  indebtedness  of  the  defend- 
ant*, could  hardly  be  regarded  as  a  generous  return  for  a  kind- 
ness. 

The  judgment  will  be  reversed,  with  instruction  to  the 
court  below  to  enter  a  judgment  discharging  the  garnishee. 

Beversed* 


«•••» 


[No.  1911.] 

Habt  v.  Green  bt  al. 

1.    CONTINUANCB — ABSENT  WITNESS — DILIGENCE. 

It  was  not  error  to  deny  an  application  for  continuance  which  alleged 
that  applicant  could  not  obtain  the  attendance  of  certain  witnesses 
but  which  failed  to  disclose  why  their  attendance  could  not  be  ob- 
tained or  their  depositions  procured,  and  which  made  no  showing 
of  diligence,  to  procure  the  attendance  or  depositions  of  the  wit- 
nesses. 

2.  Pabtnership — Rewards. 

The  fact  that  several  parties  acted  together  to  discover,  arrest  and  con- 
vict certain  persons  for  whose  arrest  and  conviction  a  reward  was 
offered  is  not  of  itself  sufficient  to  support  an  inference  of  partner- 
ship so  that  an  agreement  by  one  of  the  several  parties  to  divide 
the  reward  would  bind  the  others. 

3.  Rewards — Practice — Directing  Verdict. 

In  an  action  by  several  parties  to  recover  a  reward  offered  by  a  county, 
where  the  county  paid  the  reward  into  court  and  substituted  an- 
other party,  who  claimed  half  the  reward,  as  defendant,  and  the 
evidence  showed  an  agreement  by  one  of  the  plaintiffs  to  divide  the 
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reward  with  defendant,  although  the  agreement  was  not  binding  on 
the  other  plaintiffs,  defendant  would  be  entitled  to  part  of  the 
amount  going  to  the  plaintiff  who  made  the  agreement,  and  if  the 
evidence  was  otherwise  sufficient  to  sustain  a  recovery  it  was  error 
to  direct  a  verdict  for  plaintiffs. 

4.  SAMZ— EVIDEMCB. 

In  an  action  against  a  county  for  a  reward  offered  for  the  arrest  and 
conviction  of  certain  parties  wliere  the  county  paid  the  reward  into 
court  and  substituted  another  pai*ty  as  defendant  who  claimed  half 
of  the  i*eward  by  reason  of  an  agreement  witli  plaintiffs  whereby  he 
waa  to  furnish  plaintiffs  the  name  of  a  party  who  could  give  infor- 
mation wliich  would  lead  to  the  detection  of  the  guilty  parties  for 
which  he  was  to  receive  half  the  reward,  and  the  evidence  showed 
that  he  gave  plaintiffs  the  name  and  address  of  a  party,  but  there 
was  no  evidence  that  the  person  whose  name  was  given  to  plain- 
tiffs knew  anything  about  the  matter  or  fui-nished  any  information 
to  plaintiffs  that  led  to  the  arrest  of  the  criminals,  or  in  any  way  as- 
sisted in  their  conviction,  the  evidence  was  insufficient  to  sustain 
defendant's  claim  and  the  jury  was  properly  directed  to  return  a 
verdict  for  plaintiffs. 

6.  Instbuctions— DiBECTiNO  Verdict. 

Where  upon  the  evidence  a  verdict  was  properly  directed  for  plaintiffs, 
the  defendant  cannot  complain  of  a  refusal  to  give  instructions 
asked. 

Appeal  from  the  Di9triet  Court  of  Las  Animoi  County. 
Mr.  W.  B.  MoBGAN,  for  appellant. 

Mr.  Jas.  McKbough,  Jr.,  and  Mr.  A.  J.  Abbott,  for  ap- 
pellees. 

Thomson,  J. 

In  April  or  May,  1896,  two  deputy  sheriffs  of  Las  Animas 
county  were  murdered  by  some  then  unknown  person  or  per- 
sons. On  the  8th  day  of  July,  1896,  the  board  of  commis- 
sioners of  that  county  took  the  action  in  relation  to  the  mur- 
der, evidenced  by  the  following  copy  of  the  record  of  its 
proceedings :  "  On  motion  the  board  offers  a  reward  of  $600 
for  the  arrest  and  conviction  of  the  murderers  of  deputy  sher- 
iffs Green  and  Kelly,  supposed  to  have  been  murdered  on  or 
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about  May,  1896,  in  Las  Animas  county,  Colorado."  Sub- 
sequently, the  murderers  were  arrested  and  convicted.  Af- 
ter their  conviction,  and  on  the  23d  day  of  December,  1897, 
the  appellees  brought  suit  against  the  county  to  recover  the 
amount  of  the  reward,  alleging  that  they  had  secured  the 
arrest  and  conviction  of  the  guilty  parties.  The  county  an- 
swered, admitting  all  the  allegations  of  the  complaint,  except 
that  the  plaintiffs  secured  the  arrest  and  conviction  of  the 
malefactors ;  and,  as  to  that,  averring  want  of  knowledge. 
The  answer  also  alleged  that  the  appellant,  John  S.  Hart, 
had  notified  the  board,  in  writing,  that  he  claimed  one  half 
of  the  reward  by  virtue  of  a  contract  with  Wilson  Elliott, 
one  of  the  appellees ;  and  prayed  an  order  substituting  Hart 
as  defendant  in  place  of  the  board,  upon  the  payment  by  the 
latter  of  the  $500  into  court.  The  order  pmyed  was  made 
and  entered  accordingly. 

The  substituted  defendant  then  answered  the  complaint. 
When  his  answer  was  filed,  or  what  it  contained,  the  abstract 
of  the  record  does  not  disclose  ;  but  we  find  an  amended  an- 
swer in  the  abstract,  which  was  filed  on  the  5th  day  of  March, 
1898.  This  answer  averred  that  after  the  offer  of  the  reward, 
and  before  any  arrest  was  made,  an  agreement  was  entered 
into  between  himself  and  the  plaintiffs,  by  which,  in  consid- 
eration of  his  co-operation  with  the  plaintiffs  in  accomplish- 
ing the  arrest  and  conviction  of  the  murderers,  he  should 
have  one  half  of  the  reward,  and  the  plaintiffs  the  other  half. 
This  answer  was  denied  by  a  replication.  When  the  evidence 
was  in,  the  court  directed  a  verdict  for  the  plaintiffs.  It  was 
so  returned,  and  judgment  was  entered  accordingly.  The 
defendant  appeals. 

The  defendant  complains  of  a  ruling  of  the  court  denying 
an  application  for  a  continuance  made  by  him  on  the  7th  day 
of  March,  1898.  He  stated  in  his  application,  as  it  is  set  forth 
in  the  abstract,  that  he  could  not  obtain  the  attendance  of 
two  witnesses,  Jose  S.  Tafoya  and  Macedonia  Archuleta ; 
but  he  offered  no  reason  why  he  could  not  obtain  their  at- 
tendance, or  procure  their  depositions.     We  are  not  advised 
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when  his  original  answer  was  filed,  or  when  he  was  brought 
into  court  pursuant  to  the  order  substituting  him  as  defend- 
ant ;  so  tliat  thei-e  is  nothing  in  the  abstract  to  indicate  that 
he  had  not  ample  opportunity  to  summon  those  witnesses^ 
if  they  were  in  the  county,  or  take  their  testimony  by  way 
of  deposition  if  they  were  not.  We  find  nothing  to  indicate 
that  he  exercised  the  smallest  diligence,  or  made  any  effort 
whatever,  to  procure  the  attendance  or  testimony  of  the  wit- 
nesses.    There  was  no  error  in  rejecting  that  application. 

The  following  is  the  language  of  one  of  the  assignments 
of  error :  ^^  In  refusing  the  cross-examination  of  the  witness 
Elliott  as  to  what  appellant  did  towards  the  arrest  and  con- 
viction in  controversy."  We  find  nothing  in  the  evidence, 
as  the  abstract  gives  it,  wliich  that  assignment  will  fit.  It 
probably  has  reference  to  the  following  occurrence  in  the 
cross-examination  of  Elliott :  "  How  many  times  did  you  con- 
fer with  Hart  prior  to  the  conviction  of  these  parties  in  ref- 
ei-ence  to  the  arrest  and  conviction  of  the  murderers  ?  Ob- 
jected to  as  immaterial ;  sustained."  EUiott  was  not  ques- 
tioned concerning  what  appellant  did ;  and  the  court's  ruling. 
on  the  question  that  was  propounded,  is  not  assigned  for 
error. 

The  only  troublesome  question  in  the  case  arises  out  of 
the  direction  of  a  verdict  by  the  court.  If,  by  contract  with 
the  plaintiffs,  in  consideration  of  his  assistance  in  securing 
the  arrest  and  conviction  of  the  murderers,  he  was  to  receive 
one  half  of  the  reward ;  and  if  he  did  furnish  assistance  in 
bringing  about  that  result,  he  had  a  right  to  judgment  in  ac- 
cordance with  the  terms  of  the  agreement.  The  only  con- 
tract which  the  evidence  disclosed  was  one,  not  between  the 
defendant  and  the  plaintiffs,  but  between  the  defendant  and 
the  plaintiff,  Elliott.  That  contract  was  that  if  the  defend- 
ant should  furnish  Elliott  with  the  name  of  a  party  who  could 
inform  him  whei'e  the  bodies  of  Green  and  Kelly  were,  or  who 
were  the  murderers,  and  such  information  should  lead  to  the 
arrest  and  conviction  of  the  murderers,  the  defendant  should 
have  one  half  of  the  reward.     There  was  no  evidence  that 
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the  plaintiffs  were  so  associated  together  that  all  would  be 
bound  by  the  act  of  one,  or  that  Elliott  had  authority  to  speak 
for  any  person  but  himself.  The  complaint  alleges  that  the 
plaintiffs  jointly  and  severally  labored  for  the  discovery  of 
the  person  or  {Persons  who  committed  the  crime,  and  that  one 
of  their  purposes  was  to  obtain  the  reward,  and  from  this  al- 
legation the  defendant  infers  a  partnership ;  but  a  partner- 
ship is  not  joint  and  several,  and  moreover,  it  was  essential 
to  any  reasonable  prospect  of  success  that  the  parties  in  pur- 
suit should  operate  together,  and  in  harmony.  From  the 
mere  fact  that  they  did  so,  no  inference  of  an  association  in 
the  nature  of  a  partnership,  could  be  drawn ;  and  unless  there 
was  some  such  compact,  Elliott's  contract  bound  himself  alone. 
There  was  no  evidence  that  the  plaintiffs  operated  in  pursu- 
ance of  any  partnership  agreement.  However,  if  there  was 
any  tangible  evidence,  that  the  requirements,  in  so  far  bs  the 
defendant  was  concerned,  of  the  contract  between  himself 
and  Elliott,  had  been  satisfied,  he  would  have  been,  at  least, 
entitled  to  one  half  of  Elliott's  share  of  the  reward,  and  it 
was  error  to  direct  a  verdict.  But  to  entitle  him  to  any  sum, 
he  must  have  furnished  Elliott  with  the  name  of  a  party  who 
could  inform  him  where  the  bodies  of  Green  and  Kelly  were, 
or  who  were  the  murderers ;  and  such  information  must  have 
led  to  the  arrest  and  conviction  of  the  criminals.  Now,  we 
find  no  evidence  in  the  abstract  that  the  information  which 
the  defendant  imparted  to  Elliott  was  of  any  value.  We 
are  unable  to  discover  wherein  the  information,  if  any  was 
given,  produced  any  results  ;  or  wherein  there  was  any  con- 
nection between  the  information  and  the  arrest  and  convic- 
tion. The  defendant  gave  Mr.  Elliott  the  name  of  Jose  Se- 
listina  Tafoya  as  a  man  who  knew  who  one  of  the  murderers 
was ;  and  also,  said  something  about  two  other  men, — Ar- 
chuleta and  Romero.  The  following  is  what  the  defendant 
testified  on  the  subject :  *^  I  did  not  say  that  I  could  tell  Mr. 
Elliott  who  one  of  the  murderers  was.  I  said  I  could  tell 
him  a  man  that  knew.  I  told  him  I  did  not  want  to  disclose 
what  I  knew  unless  I  had  a  certainty  that  I  would  get  a  part 
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of  the  reward.     I  told  him  right  there  who  the  party  was. 
I  told  him  Jose  Selistina  Tafoya ;  told  him  where  Tafoya 
could  be  found.     I  located  Tafoya  by  means  of  letters  pass- 
ing through  the  post  office.     I  think  I  had  fulfilled  the  con- 
ditions of  the  contract  I  made  with  Elliott  when  I  told  him 
about  Tafoya.    I  never  gave  him  the  name  of  any  other  per- 
son other  than  Tafoya,  but  we  talked  in  the  way  of  conver- 
sation about  Archuleta  and  Romero."    What,  if  anything,  Tar 
foya  knew,  what  if  anything,  he  communicated,  what,  if  any, 
arrest  was  made  as  the  result  of  his  communication,  what  in- 
fluence, if  any,  himself  or  his  knowledge  had  in  bringing 
about  the  conviction,  nowhere  appears.     And  there  is  the 
same  absence  of  evidence  respecting  Archuleta  and  Romero, 
and  the  figure,  if  any,  they  cut  in  the  proceedings.     We  have 
looked  in  vain,  through  the  abstract  which  the  defendant  has 
furnished  us,  and  which,  it  is  presumed,  contains  everything 
in  the  way  of  proof,  that   was  favorable  to  himself,  for  evi- 
dence of  facts  which  would  entitle  him  to  a  judgment.     Not 
only  was  the  concurrence  of  the  several  matters  we  have 
mentioned,  not  proven,  but  there  was  no  tangible  evidence 
of  any  one  of  them.     In  our  opinion,  there  was  nothing  for 
the  jury  to  pass  upon ;  and,  in  directing  a  verdict,  the  court 
was  only  performing  its  duty.     The  defendant  complains  of 
the  refusal  of  instructions  requested  by  him ;  but  as  the  only 
instruction  that  was  proper,  upon  the  evidence,  was  one  di- 
recting a  verdict  for  the  plainti£Fs,  it  would  have  been  error 
to  give  the  defendant's  instructions,  no  matter  what  they  con- 
tained. 
Let  the  judgment  be  afiKrmed. 

Affirmed. 
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[No.  1892.] 

Hamilton,  Administkatrix,  bt  al.  v.  Fowlbb. 

BsTATBS  OF  Decedents — Mortgages. 

Where  an  administratrix  pursuant  to  an  order  of  the  ccmrt  negotiated 
a  loan  for  the  benefit  of  the  estate,  executing  therefor  her  note  and 
a  deed  of  trust  of  real  estate  belonging  to  the  estate,  and  upon  de- 
fault in  the  payment  of  interest  the  holder  of  tlie  note  foreclosed 
the  deed  of  trust  according  to  its  terms  and  bid  in  the  property  for 
less  than  the  amount  of  the  note,  and  afterwards  in  consideration 
of  a  quitclaim  deed  from  the  heirs  transferred  the  note  to  one  of 
the  heirs,  such  heir  was  not  entitled  to  an  allowance  against  the 
estate  for  the  balance  due  on  the  note. 

Appeal  from  the  County  Court  of  Arapahoe  County. 
Mr.  G.  W.  Taylob  and  Mr.  S.  A.  Osbobn,  for  appellants. 
No  appearance  for  appellee. 
Thomson,  J. 

This  proceeding  was  instituted  in  the  county  court  of  Arap- 
ahoe county  to  set  aside  an  allowance  against  the  estate  of 
Robert  J.  Hamilton,  deceased,  of  which  Hannah  Hamilton 
was  administnitrix,  of  $6,190.95  in  favor  of  Jessie  T.  Hamil- 
ton, one  of  the  heii*s,  by  W.  F,  Fowler,  a  creditor  of  the  es- 
tate, whose  claim  had  been  duly  allowed.  The  ordet  in  the 
premises  being  unsatisfactory  to  Fowler,  he  appealed  the  case 
to  the  district  court,  where  the  allowance,  in  favor  of  Jessie 
T.  Hamilton,  was  ordered  to  be  set  aside.  Upon  the  return 
of  the  record  to  the  county  court,  judgment  was  entered  in 
conformity  with  the  order  of  the  district  court.  Jessie  T. 
Hamilton  and  the  administratrix  have  brought  the  case  here 
by  appeal. 

The  following  is  the  history  of  Jessie  T.  Hamilton's  claim : 
The  administratrix,  pursuant  to  an  order  of  the  county  court, 
negotiated  a  loan  of  $15,000  from  Brown  Brothers,  of  Den- 
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ver,  for  the  benefit  of  the  estate,  executing  her  note,  as  ad- 
ministratrix, for  the  amount,  to  Brown  Brothers,  and  secur- 
ing its  payment  by  a  trust  deed  of  real  property  belonging  to 
the  estate.  An  installment  of  interest  being  unpaid.  Brown 
Brothers  proceeded  to  a  foreclosure  of  their  trust  deed,  pur- 
suant to  its  terms,  and  at  the  sale,  the  property  was  struck 
off  to  them,  as  the  highest  bidders,  for  $12,000.  They  then, 
in  consideration  of  a  quitclaim  deed  to  them  from  the  heirs 
of  the  intestate,  transferred  the  note  to  Jessie  T.  Hamilton. 
Thereupon  she  procured  an  allowance  in  her  favor  for  the 
unpaid  balance,  amounting  to  $6,190.95. 

We  think  the  judgment  should  be  affirmed.  If  Brown 
Brothers  acquired  a  perfect  title  through  their  foreclosure, — 
and  there  is  no  evidence  that  they  did  not, — the  quitclaim 
deed  from  the  heirs  was  of  no  value  or  importance ;  there 
was  no  consideration  for  the  transfer  of  the  note ;  and  Jessie 
T.  Hamilton,  one  of  the  heirs,  cannot  be  allowed,  upon  pre- 
tense of  a  claim  so  obtained,  to  absorb  the  assets  of  the  estate 
to  the  injury  of  creditors.  But  if  the  title  acquired  through 
the  foreclosure  was  not  perfect,  whatever  had  not  passed  to 
Brown  Brothers  was  still  subject  to  the  payment  of  the  debts 
of  the  estate,  of  which  the  balance  due  on  the  note  was  one ; 
and  until  those  debts  should  be  paid,  the  rights  of  the  heu*s 
in  the  title,  whatever  such  rights  may  have  amounted  to, 
were  in  abeyance.  Debts  had  been  allowed  against  the  estate 
which  were  unpaid,  and  for  the  purpose  of  their  payment,  a  sale 
of  the  remaining  title,  if  there  was  any,  could  have  been  com- 
pelled. But  instead  of  proceeding  in  the  county  court  for 
an  order  of  sale.  Brown  Brothers  took  a  quitclaim  deed  from 
the  heirs,  and  turned  the  note  over  to  Jessie  T.  Hamilton. 
As,  on  the  supposition  there  was  a  title  which  would  pass  by 
the  quitclaim  deed,  that  title  was  property  to  which  the  es- 
tate was  primarily  entitled  for  the  purpose  of  discharging  its 
debts;  and  nothing  was  conveyed  to  which  the  heirs  had 
any  present  right.  The  consideration  of  the  transfer  of  the 
unpaid  balance,  was  property  which  the  estate  and  its  cred- 
itors had  the  right  to  cause  to  be  subjected  to  the  payment 
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of  debts.  Jessie  T.  Hamilton  took  that  balance  for  the  bene- 
fit of  the  estate  ;  the  execution  and  delivery  of  the  quitclaim 
deed  satisfied  the  note  ;  the  effect  of  the  transaction  was  the 
payment  of  the  note ;  and  the  estate  was  entitled  to  its  can« 
cellation.  It  could  not  be  converted  into  a  claim  against  the 
estate.  Jessie  T.  Hamilton  had  no  shadow  of  a  right  to  the 
allowance  which  she  procured,  and  it  was  most  justly  set 
aside. 

Some  other  questions  were  originally  involved  in  the  liti- 
gation, but  they  seem  to  have  been  abandoned. 

Let  the  judgment  be  affirmed. 

AfflrmecL 


<••»» 


[No.  1948.] 

Meiss  v.  Meiss. 

DivoBCB  AND  Alimony — Jurisdiction— Appellate  Pbaotics. 

Where  the  defendant  in  a  decree  for  divorce  and  alimony  was  cited  for 
contempt  for  failure  to  pay  alimony  and  answered  that  subseqaent 
to  the  rendition  of  the  deci*ee  he  had  settled  in  full  the  decree  for 
alimony  in  pursuance  of  a  contract  between  him  and  plaintiff,  and 
prayed  for  an  order  declaring  said  decree  for  alimony  satisfied,  and 
upon  a  hearing  the  court  denied  the  petition  of  defendant  and  or- 
dered that  he  pay  alimony  as  ordered  in  the  original  decree,  the 
court  of  appeals  has  no  jurisdiction  to  review  such  order. 

AppecUfrom  the  District  Court  of  Arapahoe  County. 

Mr.  N.  Q.  Taitquaey,  for  appellant. 

Mr.  Lucius  W.  Hoyt,  for  appellee. 

Wilson,  J. 

In  April,  1897,  in  a  suit  pending  in  the  court  from  which 
this  appeal  is  taken,  in  which  the  appellee  was  plaintiff,  and 
the  appellant  was  defendant,  the  court  rendered  a  decree  of 
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divorce,  and  also  for  alimony,  to  the  plaintiff  in  a  certain  sum 
to  be  paid  by  the  defendant  until  the  further  order  of  the 
court.  In  August,  1898,  the  defendant  filed  in  the  court 
what  he  termed  a  petition,  setting  forth  that  subsequent  to 
the  rendition  of  the  decree  for  divorce  and  alimony,  he  had  set- 
tled in  full  the  decree  for  alimony,  in  pursuance  of  a  contmct 
and  agreement  entered  into  between  him  and  the  plaintiff,  the 
terms  of  which  he  set  forth ;  wherefore,  he  prayed  an  order 
of  the  court  declaring  said  decree  for  alimony  completely  and 
fully  satisfied.  Shortly  thereafter,  the  court  upon  motion  of 
the  plaintiff,  directed  the  issuance  of  a  citation  directing  the 
defendant  to  appear  on  a  day  specified,  and  show  cause,  if 
any  he  might  have,  why  he  should  not  be  held  in  contempt 
of  court  for  failure  to  comply  with  the  order  and  judgment 
of  the  court,  decreeing  the  payment  of  alimony  to  the  plain- 
tiff. The  defendant  made  answer  to  the  citation,  setting 
forth  substantially  the  same  facts  as  in  his  petition.  A  hear- 
ing was  had  by  the  court  at  the  same  time  both  upon  the 
citation  of  the  defendant  and  upon  his  petition.  Evidence 
was  heard  on  behalf  of  both  parties,  and  at  its  conclusion, 
the  court  sustained  the  citation  and  denied  the  petition  of 
defendant,  and  it  was  ordered  that  the  defendant  pay  to  plain- 
tiff the  sum  originally  decreed  for  alimony,  from  the  date  of 
the  last  payment  made  by  the  defendant  to  the  day  of  the  hear- 
ing. From  this,  defendant  appeals  to  this  court.  The 
plaintiff  moves  to  dismiss  the  appeal  on  the  ground  that  this 
court  has  no  jurisdiction. 

Since  the  appeal  in  this  cause  was  taken,  the  sole  question 
presented  for  our  determination, — ^namely,  the  jurisdiction  of 
this  court, — ^has  been  twice  expressly  decided  in  this  court, 
and  also  by  the  supreme  court.  Under  the  authority  of  these 
decisions,  it  must  be  held  that  the  motion  to  dismiss  for  want 
of  jurisdiction,  is  well  taken.  Mercer  v.  Mercer,  13  Colo. 
App.  237;  Eickhoffv.  Eickhoff,  14  Colo.  A  pp.  127  ;  69  Pac. 
Rep.  411 ;  Mercer  v.  Mercer,  27  Colo.  216 ;  60  Pac.  Rep.  349 ; 
Eiekhoff  v.  Eickhoff,  27  Colo.  380 ;  61  Pac.  225. 

The  main  action  in  this  case  was  for  a  divorce,  and  under 
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the  decisions  cited,  this  court  has  no  appellate  jurisdiction  in 
such  cases.  The  order  or  judgment  for  alimony  grows  out 
of  the  main  case,  and  is  inseparable  from  it.  It  is  a  mere 
incident  to  it,  and  "it  goes  where  the  principal  goes."  The 
order  from  which  an  appeal  is  here  sought,  was  one  made  in 
the  identical  cause  in  which  the  decree  was  rendered  for 
divorce.  The  petition  of  defendant  was  simply  a  motion  in 
the  cause.  It  had  no  other  nor  further  force  or  effect.  The 
entire  proceedings  in  which  the  order  was  made  were  in  the 
same  cause.  It  is  tme  that  they  affected  only  one  part  of 
the  decree, — that,  a  money  judgment  awarding  alimony, — but 
it  was  a  part  and  parcel  of  the  same  judgment  in  which  a 
divorce  was  decreed,  wholly  growing  out  of  and  being  de- 
pendent upon  the  proceeding  and  decree  for  divorce.  For 
the  reasons  fully  given  in  the  cases  to  which  we  have  re- 
ferred, this  court  is  without  appellate  jurisdiction.  Having 
no  jurisdiction  of  the  main  action,  it  has  none  of  any  part  of 
it,  nor  of  any  incident  to  it. 
The  motion  will  be  sustained,  and  the  appeal  dismissed. 

Appeal  diitnissed* 


<<i»»» 


[So.  1946.] 

Hov^TARD  V.  Graybehl  et  al. 

1.  JxTDBVXsm — Appral  Bonps— Assignment — Satisfaction. 

In  an  action  upon  an  appeal  bond  by  an  assignee  of  the  judgment  and 
bond  for  a  valuable  consideration,  a  satisfaction  of  the  Judgment 
by  an  agreement  between  the  original  parties  therato  made  after 
the  assignment  and  after  the  judgment  debtor  had  notice  of  such 
assignment  is  no  defense. 

2.  Judgments — Setting  aside— Evidrncb. 

A  judgment  should  not  be  set  aside  on  parol  testimony  unless  the  testi- 
mony is  exceedingly  clear,  satisfactory  and  convincing. 

8.  Judgmbnts — Assignment — Estoppel. 

The  assignee  of  a  judgment  holding  good  title  on  an  adequate  con- 
sideration cannot  be  estopped  to  enforce  the  same  by  an  agreement 
of  satisfaction  of  the  judgment  between  the  original  parties  thereto 
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made  after  the  assignment  and  after  the  Judgment  debtor  had  notice 
of  the  assignment,  in  the  absence  of  fraud  or  deceit  on  the  part  of 
the  asaigpiee,  or  unless  there  was  some  consideration  moTing  from 
the  Judgment  debtor  to  the  assignee. 

Appeal  from  the  District  Court  of  Arapahoe  County. 
Messrs.  Allen  &  Webster,  for  appellant. 
Messrs.  Ward  &  Ward,  for  appellees. 

BiSSELL,  P.  J. 

John  Graybehl  had  judgment  on  the  16th  day  of  October, 
1893,  against  his  wife  Emily  in  a  replevin  suit  over  a  lot  of 
household  stuff.  The  judgment  was  for  the  return,  or  in 
lieu  thereof  the  payment  of  $300  and  costs.  This  some- 
what singular  condition  of  affairs  grew  out  of  another  litiga- 
tion between  them,  wherein  Emily  brought  an  action  for  di- 
vorce against  John,  praying  alimony,  in  which  latter  suit  John 
had  answered  in  denial  and  with  a  countercharge  of  adultery. 
The  replevin  suit  seems  to  have  been  brought  very  much  on 
the  allopathic  theory  of  a  counter  irritant.  All  this  was  in 
1893.  Matters  dragged  along  for  quite  a  while  in  the  county 
court.  It  finally  went  to  judgment  and  was  appealed  to  the 
district  court.  On  the  appeal  a  bond  was  executed  by  Emily 
Graybehl,  N.  Q.  Tanquary,  her  attorney,  and  F.  E.  Carringer. 
In  1895,  the  replevin  judgment  was  assigned  to  Howard  & 
Howard,  who  had  been  attorneys  for  Graybehl,  and  probably 
still  were,  and  presumably,  and  as  it  is  alleged,  for  a  valuable 
consideration  the  bond  itself  was  transferred  in  1896.  Of 
this  assignment  of  the  judgment  to  Howard  &  Howard  the 
record  clearly  shows  that  Mrs.  Graybehl  and  Tanquary  had 
notice.  Either  a  copy  of  the  assignment  or  a  notice  of  it 
was  served  on  Mrs.  Graybehl  where  she  was  at  work,  and  in- 
formation about  it  was  given  to  Tanquary.  When  the  di- 
vorce case  was  about  to  be  reached  for  trial  and  Graybehrs 
attorneys  were  commencing  to  hunt  up  evidence  against 
Vol.  XVI — 6 
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Mrs.  Graybehl  to  support  their  countercharge,  negotiations 
were  entered  into  between  Howard  &  Howard  and  Tan- 
quary.  There  is  a  wide  variance  between  the  lawyera  who 
were  both  witnesses  as  to  what  occurred.  Tanquary  assert- 
ing on  one  side  that  they  came  to  him  and  were  frequently 
in  his  office,  and  on  the  other  side,  that  the  propositions  came 
to  them  from  Tanquary,  and  that  he  was  the  one  who  pro- 
posed that  they  should  make  some  adjustment  concerning 
this  countercharge  of  adultery.  Tanquary  asserted  that  the 
agreement  was  the  claim  for  permanent  alimony  in  the  di- 
vorce suit  should  be  abandoned,  and  as  a  consideration  there- 
for Mr.  Graybehl  should  either  transfer  or  satisfy  this  judg- 
ment in  replevin  and  Mrs.  Graybehl  should  keep  the  goods. 
The  record  discloses  that  the  goods  were  taken  under  the 
writ,  but  were  in  the  possession  of  Mrs.  Graybehl,  or  rather 
in  Tanquary's  possession  in  one  of  his  houses  for  a  long 
time,  though  he  states  that  he  had  returned  them  to  her  be- 
fore these  negotiations  begun.  However  this  may  be,  the 
point  in  dispute  between  the  parties  is  with  reference  to  the 
consideration  of  the  stipulation.  This  stipulation  was  in  the 
divorce  case,  and  is  substantially  that  the  matter  of  alimony 
having  been  fully  adjusted,  it  is  agreed  that  no  proof  in  re- 
lation to  it  shall  be  given  on  the  trial,  and  no  alimony  should 
be  asked.  This  was  signed  by  Tanquary,  attorney  for  the 
plaintiff,  and  by  Henry  Howard,  Jr.,  as  attorney  for  the  de- 
fendant. It  will  be  observed  that  it  contains  nothing  about 
the  satisfaction  of  the  judgment  or  the  dismissal  of  the  ap- 
peal or  the  suit,  or  the  retention  of  the  goods  by  Mrs.  Gray- 
behl. In  fact  it  is  utterly  silent  except  on  the  one  question 
of  the  waiver  of  any  claim  for  alimony.  The  Howards  in- 
sist that  this  was  on  an  agreement  that  they  should  abandon 
and  make  no  proof  about  their  countercharge  of  adultery. 
They  insist  that  the  paper  was  signed  in  their  office,  and  not 
in  Tanquary's.  We  must  concede  the  weight  of  the  testi- 
mony is  undoubtedly  with  them,  both  as  to  the  circumstances 
of  the  negotiation  and  the  consideration  on  which  the  stipu- 
lation was  based.     It  is  quite  impossible  for  us  to  under- 
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stand  how  it  could  happen  that  a  stipulation  abandoning  the 
claim  for  alimony  should  be  signed  by  the  parties,  based 
wholly  on  the  consideration  of  the  satisfaction  of  a  judgment 
then  in  esse^  and  the  retention  of  the  goods  wliich  were  the 
subject-matter  of  the  suit  by  the  judgment  defendant  agreed 
upon,  and  it  contain  nothing  about  it.  If  the  agreement  had 
been  made  between  two  laymen,  this  might  possibly  be  true. 
Entered  into  between  counsel,  who  are  supposed  to  be  learned 
ill  the  law,  and  to  know  what  is  necessary  to  preserve  and 
protect  the  rights  of  the  parties,  it  is  quite  past  our  com- 
prehension. The  only  reasonable  conclusion  about  it,  is  that 
the  Howards'  contention  is  right,  and  that  this  waiver  of  a 
claim  for  alimony  was  really  stipulated  in  order  to  avoid  and 
get  rid  of  the  countercharge  of  adultery,  and  the  necessity 
either  to  attempt  to  make  proof  to  the  contrary,  or  get  into 
a  record  matters  which  should  reflect  upon  the  personal 
character  and  reputation  of  Tanquary's  client.  If  we  were 
compelled  to  decide  the  question,  we  should  undoubtedly 
hold  that  the  contention  that  the  stipulation  was  based  on 
this  consideration  was  not  supported  by  the  testimony. 

We  do  not  however  necessarily  base  our  judgment  on  this 
matter.  There  is  a  legal  proposition  from  which  there  is  no 
escape,  and  which  must  reverse  this  judgment.  There  was 
no  plea  or  defense  interposed  to  this  action  on  the  bond, 
except  a  recital  of  these  facts  respecting  the  stipulation.  The 
matter  was  pleaded  as  an  agreement  between  John  Gmybehl 
and  Emily  Graybehl,  and  to  the  point  that  these  parties 
agreed  that  in  lieu  of  alimony  Emily  should  retain  possession 
and  control  of  the  property,  and  that  the  judgment  should  be 
satisfied  of  record.  As  pleaded,  this  was  an  agreement  be- 
tween the  respective  parties  to  the  two  different  suits,  the 
divorce  and  the  replevin  suit.  At  that  time  the  judgment 
was  not  owned  by  John  Graybehl,  nor  had  he  any  interest 
in  it.  It  may  be,  though  we  do  not  undertake  to  say,  had 
the  record  disclosed  the  assignment  to  the  Howards  to  have 
been  without  consideration,  and  that  John  still  had  an  inter- 
est, the  agreement  might  have  been  binding,  and  once  estab- 
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lished  or  found  to  have  been  made,  would  operate  as  a  bar 
to  the  suit.  Howard,  to  whom  title  in  the  bond  and  judg- 
ment now  rests,  could  only  maintain  his  suit  and  recover 
against  the  sureties  on  the  theory  of  an  ownership  for  a 
valuable  consideration.  We  are  not  satisfactorily  advised 
what  the  fact  may  be.  As  we  before  said,  it  was  pleaded  as 
an  agreement  between  the  parties.  The  evidence  clearly 
demonstrates  that  there  had  been  a  transfer  of  the  judgment 
to  Howard  long  prior  to  the  making  of  the  stipulation  to 
the  knowledge  of  both  Mrs.  Graybehl  and  her  attorney,  Tan- 
quary.  Manifestly,  it  was  quite  impossible  for  the  two  par- 
ties to  the  suit  to  make  any  agreement  for  the  satisfaction  of 
the  judgment  and  the  dismissal  of  the  action  to  the  prejudice 
of  the  assignee  of  the  judgment,  they  being  advised  of  the 
situation  of  the  title.  It  may  be  quite  true  Mrs.  Graybehl 
would  have  a  remedy,  and  possibly  the  bondsmen  might  have 
a  remedy  against  Graybehl  for  a  breach  of  the  agreement,  the 
agreement  having  been  found  to  have  been  made.  This 
remedy,  however,  does  not  consist  of  a  defense  to  the  action 
on  the  bond  which  belongs  to  somebody  else,  but  in  an  action 
for  a  breach  of  his  agreement  to  protect  Mra.  Graybehl  in  the 
possession  of  the  property.  We  are  not  prepared  to  say,  if 
the  plea  had  been  in  different  shape,  and  it  had  been  pleaded 
by  way  of  estoppel  against  the  Howards  who  owned  the  judg- 
ment, and  it  had  been  charged  that  they  were  the  owners  and 
made  the  agreement  intending  to  bind  both  themselves  and 
Mr.  Graybehl,  or  that  they  misled  these  parties  to  their  prej- 
udice because  of  their  procedure,  and  committed  a  fraud  on 
Mrs.  Graybehl,  still  owning  and  asserting  their  title  to  the 
judgment,  such  a  plea  might  not  be  available.  The  matter 
was  not  so  pleaded,  but  was  set  up  as  an  agreement  between 
John  and  Emily. 

We  likewise  see  very  grave  difficulties  about  setting  aside 
a  judgment  on  this  kind  of  testimony.  A  judgment  is  a  very 
grave  thing,  and  even  in  equity,  which  is  the  only  juiisdic- 
tion  having  power  to  cancel  judgments,  which  are  solemn 
adjudications  of  record,  it  would  not  be  vacated  or  set  aside 
on  parol  testimony  unless  it  is  exceedingly  clear,  satisfactory 


1901.]  Howard  v.  Gbatbbhl.  86 

and  convincing.  The  testimony  in  this  case  reaches  no  such 
level  and  in  fact  is  almost,  as  we  look  at  it,  entirely  over- 
come by  the  terms  of  the  stipulation  which  make  no  men- 
tion of  the  consideration,  to  wit,  the  satisfaction  of  the  judg- 
ment and  the  transfer  of  the  title  to  the  property. 

Even  though  by  construction  the  answer  might  be  taken 
to  state  an  ample  consideration,  or  to  set  up  matters  which 
embrace  the  subject-matter  of  a  plea  in  estoppel,  we  are  quite 
of  the  opinion  that  without  some  element  of  fraud  or  deceit, 
the  Howards  would  not  be  estopped  so  long  as  Mrs.  Gray- 
behl  and  her  attorney,  Tanquary,  had  full  knowledge  of  the 
situation  of  the  title,  unless  there  was  some  sort  of  a  consid- 
eration moving  between  Mrs.  Graybehl  and  the  Howards. 
This,  of  course,  is  on  the  hypothesis  that  the  Howards  held 
title  for  a  valuable  consideration,  either  money  paid,  or  prop- 
erty turned  over,  or  services  rendered.  Holding  good  title 
on  an  adequate  consideration  which  we  assume  under  the 
proof  there  must  be  some  contract  or  stipulation  to  bar  them 
from  asserting  the  judgment.  We  are  compelled. to  express 
our  opinion  in  this  general  fashion  because  the  negotiations 
were  had  between  two  attorneys.  We  therefore  find  it  ex- 
ceedingly difficult  to  imagine  that  Mr.  Tanquary  could  have 
been  deceived  or  misled  about  the  matter.  He  knew  or 
ought  to  have  known  that  Gmybehl  was  in  no  situation  or 
condition  to  negotiate  for  the  satisfaction  of  the  judgment 
while  Howard  held  and  owned  it.  He  had  no  right  to  as- 
sume that  John  Graybehl  had  the  power  to  make  any  stipu- 
lation about  the  judgment.  He  could  hardly  claim  to  have 
been  deceived  or  misled,  and  if  he  took  chances  that  this 
would  be  operative  as  an  estoppel,  he  cannot  be  heard  to 
complain  because  he  is  now  called  on  to  respond  and  pay  the 
penalty  of  the  bond  to  which  he  subscribed. 

Taking  the  whole  case  together  as  it  stands,  we  do  not  be- 
lieve that  the  testimony  warranted  the  judgment,  or  that  it 
can  be  upheld  upon  any  known  and  well  established  princi- 
ple of  law,  and  it  will,  therefore,  be  reversed  and  sent  back 
for  further  proceedings  in  conformity  with  this  opinion. 

Reverned. 
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[No.  18S9.] 

National  Fire  Insurance  Company  bt  al.  v.  The  Den- 
ver Consolidated  Electric  Company  et  al. 

1.  Nboliobnce — Liability  of  Elrctbio  Light  Company. 

Where  the  owner  of  a  baildiog  wired  the  building  for  electric  liglits  or 
employed  contractors  to  wire  it,  an  electric  light  company  whicli 
had  nothing  to  do  with  the  wiring  of  the  building  bat  which  con- 
nected its  wires  with  the  wii-es  of  the  building  and  supplied  the 
building  with  electricity  for  lights  is  not  liable  for  any  damage 
caused  by  the  defective  and  negligent  wiring  of  the  building. 

2.  SAMB — NOTICB. 

Where  the  owner  of  a  building  employed  contractors  to  wire  it  for  elec- 
tric lights,  an  electric  light  company  which  afterwards  supplied 
electricity  to  light  the  building  was  not  chargeable  with  notice  of 
the  negligence  witli  which  the  wiring  was  done  or  of  defective 
material  used,  because  a  superintendent  of  construction  for  the 
electric  light  company  caaually  saw  the  work  as  it  was  being  done, 
BO  as  to  make  the  electric  light  company  liable  for  damage  from 
fire  caused  by  the  negligent  manner  in  which  the  l>uilding  was 
wired. 

3.  Same. 

Where  the  owner  of  a  building  employed  independent  conti-actors  to 
wire  the  building  and  afterwards  contracted  with  an  electric  light 
company  to  supply  the  building  with  electricity,  the  electric  light 
company  is  not  liable  for  damage  from  flra  caused  by  the  negligent 
manner  in  which  the  building  was  wired,  because  it  delivered  the 
current  to  the  building  without  warning  the  owner  of  the  danger 
attending  its  use,  where  the  wiring  is  defective  or  negligently  con- 
structed. 

4.  Nbqlioexce — Liability  of  Electbic  Light  Company. 

Where  the  owner  of  a  building  employed  independent  contractors  to 
wire  the  building  for  electric  lights  and  afterwards  contracted  with 
an  electric  light  company  to  supply  the  building  with  light,  and  one 
of  its  chandeliers  having  fallen  the  agent  of  the  owner  telephoned 
the  electric  light  company  to  send  a  man  to  fix  it,  and  when  he  came 
he  found  that  a  fuse  had  been  burned  out  and  told  the  agent  that 
it  could  not  well  be  fixed  that  night,  but  that  he  would  come  the 
next  morning,  and  upon  being  asked  if  there  was  any  danger  an- 
swered no,  and  about  an  hour  later  a  fire  occurred  which  destroyed 
the  building,  but  whether  or  not  it  occurred  from  the  fallen  chande- 
lier did  not  appear  from  the  evidence,  the  electric  light  company 
was  not  bound  by  the  answer  of  the  employ^  sent,  as  to  the  safety 
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of  the  building,  and  was  not  on  account  of  such  answer  liable  for 
damage  caused  by  the  fire. 

Appeal  from  the  District  Court  of  Arapahoe  County. 

Mr.  R.  W.  Babgkb,  Mr.  Platt  Rooebs  and  Mr.  Pbbct 
Wilson,  for  appellants. 

Mr.  I.  N.  Stevens  and  Mr.  F.  W.  Lienau,  for  appellees. 

BiSSELL,  P.  J. 

This  is  a  case  without  a  prototype.  We  have  been  cited 
to  none  at  all  similar,  nor  to  any  precedent  which  in  our 
judgment  even  remotely  tends  to  uphold  the  cause  of  action 
stated.  This  neither  demonstrates  nor  tends  to  demonstrate 
that  the  plaintiffs  have  suffered  no  wrong,  nor  that  they  are 
without  a  remedy  for  that  stated,  but  it  leads  the  court  to  be 
somewhat  critical  in  the  examination  of  the  positions  which 
the  appellants  have  assumed. 

The  suit  was  begun  by  some  ten  or  a  dozen  insurance  com- 
panies against  The  Denver  Consolidated  Electric  Company 
to  recover  the  amount  which  they  had  paid  to  the  depot  com- 
pany for  a  loss.  In  March,  1894,  fire  broke  out  in  the  union 
depot  and  pretty  nearly  destroyed  one  end  of  the  building, 
and  the  insurance  companies  were  compelled  to  pay  some 
$60,000  for  the  loss.  After  paying  it  they  brought  this  suit 
against  the  electric  company  for  reimbursement.  Disregard- 
ing any  discussion  of  the  query  whether  the  insurance  com- 
panies could  maintain  such  a  suit  under  any  circumstances, 
even  though  the  electric  company  had  been  responsible  for 
the  fire,  we  shall  put  the  affirmance  on  the  precise  ground 
that  they  failed  to  make  any  proof,  or  offer  any  evidence 
which  tended,  save  most  remotely,  to  establish  the  cause  of 
the  fire.  The  companies  likewise  failed  to  prove  or  offer  to 
prove  or  submit  evidence  which  tended  to  prove  that  the 
electric  company  was  in  anywise  responsible  for  the  loss. 
In  other  words,  they  wholly  failed  to  produce  any  proof  which 
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would  lay  the  responsibility  for  the  fire  on  the  electric  com- 
pany. The  complaint  stated  several  causes  of  action,  but  we 
shall  dismiss  the  first  two  because  no  evidence  was  offered 
about  them.  These  related  to  the  careless  and  negligent 
manner  of  the  wiring,  the  unsafe  and  dangerous  character  of 
the  wire  used,  and  charged  that  the  fire  was  caused  by  this 
negligence.  When  it  came  to  proof,  however,  there  was  noth- 
ing, tending  to  show  that  the  electric  company  had  anything 
to  do  with  the  wiring,  or  with  the  inspection  of  the  wires, 
or  that  it  made  any  contract  or  entered  into  any  engagement 
to  keep  the  wires  in  good  repair  and  in  a  safe  and  proper  con- 
dition. Evidence  was  offered  to  the  effect  that  the  building 
was  wired  in  1888  by  the  firm  of  Baxter  &  Spicer  of  Phila- 
delphia under  an  employment  by  The  Union  Depot  Company, 
and  that  the  electric  light  company  was  not  a  party  to  the 
agreement  and  did  not  execute  it.  What  was  done  was  done 
by  the  depot  company  at  their  own  expense  and  on  their  own 
responsibility.  The  electric  light  company,  under  a  contract 
with  the  depot  company,  connected  their  system  with  the 
wiring  and  delivered  a  current  for  use.  This  was  the  extent 
of  the  connection  between  the  two  companies,  and  it  was 
simply  a  delivery  of  a  current  for  lightmg  purposes  by  one, 
and  the  payment  of  an  agreed  price  therefor  by  the  other. 
Whatever  therefore  may  have  been  the  character  of  the  wir- 
ing or  the  nature  of  the  work,  it  was  a  matter  with  which 
the  electric  light  company  was  not  chargeable.  If  it  was 
negligently  done,  the  negligence  was  the  negligence  of  the 
depot  company  which  put  it  in,  or  of  the  firm  which  that 
company  hired,  whose  negligence  would  of  course  be  the  neg- 
ligence of  the  depot  company.  There  was  a  total  absence  of 
evidence  which  sustained,  or  which  tended  to  sustain  any 
knowledge  on  the  part  of  the  electric  light  company  of  the 
character  of  this  wiring.  The  only  evidence  which  they  pre- 
sented on  this  subject  was  that  of  Stem,  who  testified  that 
in  1888,  when  this  wiring  was  put  in  by  Baxter  &  Spicer,  he 
was  the  superintendent  of  construction  for  one  or  more  of 
the  companies  which  by  consolidation  became  The  Denver 
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Consolidated  Electric  Light  Company;  that  casually  from 
time  to  time  he  saw  this  work  as  it  was  done  by  Baxter  & 
Spicer,  saw  the  nature  of  the  wiring  and  the  method  of  its 
attachment.  He  was  not  very  precise  or  positive  in  regard 
to  its  character.  In  other  words,  at  the  time  the  wiring  was 
put  in  he  does  not  appear  to  have  been  particularly  impressed 
with  any  negligence  on  the  part  of  Baxter  &  Spicer,  nor  with 
the  defective  character  of  the  wiring,  or  the  unskillful  method 
of  its  attachment ;  at  all  events,  if  he  was  so  impressed  he 
said  nothing  about  it.  There  was  no  evidence  that  he  stated 
what  he  saw  to  any  of  the  officers  or  directors  of  the  electric 
light  company.  So  far  as  we  can  see  he  was  an  employ^  oc- 
cupying perhaps  a  controlling  position  with  reference  to  other 
workmen  in  the  service  of  the  electric  light  company,  being 
the  superintendent  of  construction,  but  he  was  not  an  offi- 
cer of  that  company,  nor  was  he  a  director  in  the  corpora- 
tion. He  never  examined  the  building  to  determine  whether 
the  wiring  was  adequate,  nor  whether  it  was  properly  put  in. 
His  observation  was  simply  casually  made  as  he  went  about 
the  city  looking  after  the  construction  of  the  plant  of  the 
electric  light  company,  and  the  connections  which  were  to  be 
made  with  the  various  buildings  in  the  process  of  construc- 
tion. 

There  was  also  a  good  deal  of  evidence  offered,  and  some 
offered  which  was  refused,  tending  to  show  that  the  wiring 
was,  at  the  time  of  the  trial  at  least,  and  possibly  at  the 
date  when  it  was  put  in,  inadequate  and  unsafe.  It  was 
what  is  known  as  underwriter's  wire,  which  the  experts 
testified  was  not  the  best  kind  of  wire  to  be  used  about  a 
building  of  that  sort,  though  it  is  entirely  safe  if  perfectly 
insulated.  There  was  evidence  wliich  tended  to  show  that 
the  wires  were  run  through  holes  in  the  rafters  and  then 
along  laths  or  slats,  and  had  more  or  less  connection  with 
the  woodwork.  There  was  testimony  which  tended  to 
show  that  after  the  wiring  had  been  put  in,  the  wires  had 
been  unduly  loaded  with  lights,  which  as  the  experts  say 
tends  to  concentrate  the  heat  to  the  largest  wire,  and  has  a 


90    Nat.  F.  Ins.  Co.  v.  Denver  Consol.  E.  Co.  [Jan.  T., 

tendency  to  unduly  increase  the  heat  at  given  points,  and  if 
at  those  points  it  strikes  the  wood,  may  char  and  ultimately 
cause  a  fire.  We  have  not  attempted  to  state  all  the  evi- 
dence in  this  direction,  but  this  is  substantially  the  purport 
and  tendency  of  the  proof  which  was  ofifered.  There  is 
another  basis  on  which  the  appellants  attempt  to  rest  their 
cause  of  action  :  the  circumstances  of  the  fire. 

There  was  proof  that  in  the  evening  along  about  eleven,  a 
chandelier  which  was  unlighted  in  the  ladies'  waiting  room, 
fell.  The  depot  master  immediately  telephoned  the  electric 
light  company  to  send  a  man  down.  For  what  purpose,  and 
what  sort  of  a  person  he  wanted  sent  the  evidence  does  not 
disclose.  There  was  nothing  to  show  that  he  called  for  an 
electrical  expert  or  a  man  who  was  competent  to  determine 
whether  the  condition  was  a  dangerous  one.  A  man  re- 
ported, presumably  and  ostensibly  from  the  electric  light 
company.  He  examined  the  chandelier  and  went  up  into  the 
upper  story  and  found  the  fuse  had  burned  out  which  fur- 
nished the  light  in  that  section  of  the  depot.  He  apparently 
made  no  extensive  examination  of  the  condition  of  the  wir- 
ing. He  was  not  requested  by  the  depot  master  to  do  other- 
wise than  to  ascertain  the  cause  for  the  fall  of  the  chandelier 
and  the  trouble  with  the  lights,  and  to  see  that  in  this 
respect  eveiything  was  rendered  safe.  When  he  came  down- 
stairs the  depot  master  inquired  of  him,  whether  there  was 
any  danger  and  he  replied  no,  and  stated  that  it  would  be  dif- 
ficult to  make  the  repair  that  night  but  he  would  come  down 
in  the  morning,  repair  the  wire  and  fix  up  the  lights.  With 
this  statement  the  depot  master  was  satisfied,  the  employ^ 
went  away,  and  within  less  than  an  hour  thereafter  a  fire 
broke  out.  We  do  not  know,  nor  are  we  advised  by  the 
record,  whether  this  was  caused  by  the  electric  current.  We 
do  know  that  the  insulated  covering  on  the  wire  in  one  of 
the  rooms  was  being  consumed  to  the  observation  of  one  of 
the  employes  of  the  railroad  company,  and  we  do  know 
from  the  expert's  testimony  that  this  indicated  that  some 
fuse  had  failed  to  burn  out  and  that  there  was  an  undue 
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current  in  that  locality.  Otherwise  than  by  a  sort  of  guess, 
there  is  nothing  to  show  that  the  fire  came  from  the  electric 
current,  although  for  the  purposes  of  this  decision  we  are 
quite  willing  to  assume  that  it  did. 

*  There  are  many  reasons  why  this  judgment  in  favor  of  the 
electric  light  company  must  be  sustained.  There  was  no 
competent  evidence  which  established  any  responsibility  on 
the  part  of  the  electric  light  company  for  the  original  wiring 
or  for  its  inspection.  The  wiring  was  done  by  a  concern 
with  which  the  electric  light  company  had  no  connection. 
The  depot  company  hired  them,  paid  for  the  work,  and  they 
and  they  only  were  responsible  to  the  depot  people  for  the 
character  of  what  was  done.  Manifestly  under  these  cir- 
cumstances, the  electric  light  company  cannot  be  holden  for 
any  defect  either  in  the  character  of  the  material  used,  or  in 
the  negligent  and  unskillful  performance  of  the  work.  To 
state  the  evidence  and  to  state  the  situation  is  to  dispose  of 
this  proposition.  The  only  theory  on  which  it  is  sought  to 
hold  the  electric  light  company  is  that  they  had  knowledge 
of  the  insufficient  character  of  the  wire,  and  the  defective 
construction,  and  being  advised  of  the  dangerous  character 
of  the  current  which  they  were  to  supply,  they  were  bound 
to  advise  the  depot  company  about  it,  and  had  no  right  to 
make  the  connection  and  turn  the  current  on  without  advis- 
ing the  depot  company  of  the  danger  attending  the  use  of 
electricity  for  lighting  purposes,  and  especially  about  the 
danger  of  turning  on  the  current  where  the  wiring  was  of 
the  sort  and  the  work  of  the  description  which  the  proof  dis- 
closed. We  do  not  think  either  proposition  can  be  main- 
tained, nor  that  there  is  anything  in  the  case  which  justifies 
the  application. if  defensible.  In  the  first  place  there  is 
nothing  which  demonstrates  that  the  electric  light  company 
had  any  knowledge  either  of  the  defective  character  of  the 
wiring  or  of  the  negligent  or  unskillful  construction.  Stern's 
knowledge  is  not  the  knowledge  of  the  electric  light  com- 
pany, nor  can  any  information  which  he  acquired,  in  view 
of  the  way  in  which  he  acquired  it,  be  imputed  to  that  cor- 
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poration.  He  was  not  the  general  agent  of  the  corporation. 
He  was  an  employ^  charged  with  certain  duties,  and  though 
those  duties  were  of  a  supervisory  nature,  they  in  no  sense 
made  him  the  representative  of  the  corporation  so  that  it 
would  be  charged  with  the  knowledge  which  he  casually  ac- 
quired in  going  about  the  city.  Since  there  was  no  conuec- 
tion  between  the  union  depot  company  and  the  electric  light 
company,  and  because  the  work  was  being  done  by  an  out- 
side firm  on  employment  by  the  depot  corporation,  we  think 
it  quite  clear  that  the  knowledge  acquired  by  Stem  was  not 
knowledge  brought  home  to  the  corporation.  We  do  not 
need  to  discuss  or  consider  what  the  rule  is  in  those  cases 
where  knowledge  has  once  been  brought  home  to  a  corpora- 
tion, or  to  an  agent  of  a  corporation,  and  the  event  out  of 
which  their  responsibility  is  supposed  to  grow,  occura  long 
subsequent  to  the  acquisition  of  the  knowledge.  This  is  a 
matter  which  admits  of  discussion,  but  we  are  not  required 
to  express  an  opinion  about  it.  It  is  always  true  that  a  prin- 
cipal is  not  bound  by  knowledge  acquired  by  an  agent  unless 
that  knowledge  is  present  to  the  agent's  mind  at  the  time  of 
the  transaction  out  of  which  the  responsibility  grows.  We 
need  only  cite  one  authority  to  it.  Campbell  v.  First  Nat. 
Bank^  22  Colo.  177.  This  case  is  not  directly  in  point,  nor 
has  our  attention  been  called  to  one  which  seems  to  be  en- 
tirely applicable.  If  Stem  ever  acquired  any  knowledge  it 
was  entirely  unofficial,  and  it  was  not  at  the  time  of  a  trans- 
action between  the  union  depot  company  and  his  employers. 
So  far  as  the  evidence  discloses  he  never  communicated  the 
information  to  any  of  the  officere  or  directors  of  the  corpora- 
tion. The  fire  happened  years  after  the  wiring  was  done  and 
yeare  after  the  connection  was  made.  It  is  not  certain  that 
Stern  was  in  the  employ  of  the  electric  light  company  when 
the  fire  occurred.  To  attempt  to  charge  the  electric  light 
company  with  responsibility  because  of  this  casual  knowledge, 
which  was  not  communicated,  and  of  which  they  were  not 
advised  when  they  made  the  connection  and  delivered  the 
light,  and  of  which  they  never  had  information  so  far  as  the 
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proof  sbowSy  would  carry  the  doctrine  of  the  responsibility 
of  the  principal  because  of  the  knowledge  of  his  agent  to  a 
linut,  which  is  not  recognized  by  any  of  the  cases,  and  which 
is  not  justified  by  any  legal  principle.  We  do  not  assent  to 
the  position  which  the  appellants  take,  that  the  electric  light 
company  had  no  business  to  deliver  the  current  without  in- 
forming the  depot  company  of  the  danger  attending  its  use, 
and  particularly  of  the  danger  attending  its  use  where  the 
wiring  was  defective  or  its  construction  unskillful  and  negli- 
gent. Where  parties  undertake  to  wire  their  own  property 
and  tlien  apply  to  a  light  company  to  deliver,  a  current  to 
light  the  building,  they  must  be  assumed  to  take  all  risks 
resulting  from  the  character  of  the  wire  which  is  put  in  the 
building,  and  the  method  of  construction  which  is  adopted 
in  putting  it  in.  We  do  not .  believe  that  the  principle  con- 
tained in  some  cases  to  which  our  attention  has  been  called, 
notably  Lannen  v.  The  Albany  Q-a^igkt  Co,^  44  N.  Y.  469 ; 
Farrant  v.  Barnes^  2  Com.  Bench,  653  (103  Eng.  Com.  Law) ; 
Thomas  v.  Winchester^  6  N.  Y.  396 ;  Wellington  v.  Downer 
Kerosene  OH  Co.,  104  Mass.  64,  is  at  all  applicable.  In 
those  cases  it  will  be  observed  the  injury  was  done  to  an  in- 
dividual because  of  the  undisclosed  dangerous  character  of 
the  material  sold,  or  the  negligent  conduct  of  an  agent. 
They  were  not  cases  in  which  injury  was  done  to  property. 
Besides  the  dangerous  character  of  the  article  was  not  known, 
understood,  or  readily  ascertainable  by  the  individual  to 
whom  the  stuff  was  furnished.  This  is  of  course  true  with 
reference  to  explosive  oil,  with  reference  to  the  nitric  acid 
carboy,  and  with  reference  to  the  extract  of  belladonna.  No 
such  condition  or  circumstances  attended  the  supply  of  the 
electric  current.  It  is  a  matter  of  common  knowledge,  and 
in  fact  of  universal  knowledge,  that  an  electric  current  is 
dangerous  and  must  be  discreetly  and  prudently  handled  in 
order  to  avoid  danger  either  to  life  or  to  property.  We  are 
quite  ready  to  concede  that  when  an  electric  light  company 
undertakes  to  supply  a  dangerous  current  to  a  dwelling 
house  or  to  a  building,  they  are  bound  to  see  that  the  wires 
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they  put  in  and  the  connections  they  make,  are  properly  in- 
sulated apd  protected  so  that  no  harm  will  come  to  the  prop- 
erty. Where,  however,  they  are  only  employed  to  deliver 
the  cuiTent  by  connection  with  wiring  ali-eady  made  by  the 
individual  who  owns  the  property,  it  seems  to  us  that  their 
responsibility  ends  when  the  connection  is  properly  made 
under  proper  conditions,  and  they  deliver  the  current  in  a 
manner  which  will  protect  both  life  and  property.  We  do 
not  believe  any  such  responsibility  rests  on  the  company  as 
to  require  them  to  advise  the  persons  who  apply  for  the  con- 
nection that  they  must  see  to  it  that  the  wiring  is  of  a  cer- 
tain class  or  description ;  that  it  Ls  insulated  in  a  particular 
manner ;  that  there  is  no  connection  between  it  and  the  wood- 
work, and  failing  in  this  that  they  will  be  liable  for  any  dam- 
ages which  may  happen  because  of  the  negligent  or  unskill- 
ful nature  of  the  construction.  When  parties  wire  houses 
they  are  supposed  to  have  done  it  intelligently  and  to  have 
hired  competent  persons  for  the  purpose,  to  whom  alone  they 
must  look  in  case  the  work  is  improperly  and  unskillfully 
done. 

There  is  still  another  reason  why  the  appellants  must  fail. 
They  did  not  show  that  the  electric  light  company  was  re- 
sponsible for  the  conduct  of  the  man  who  was  sent  there  to 
look  after  the  property  at  the  time  the  chandelier  fell.  There 
is  no  proof  that  the  depot  master  had  any  right  to  either  in- 
quire of  the  employ^,  or  rely  on  his  answer,  in  settling  the 
question  of  the  presence  or  absence  of  danger.  The  chande- 
lier fell  and  naturally  put  out  some  of  the  lights,  and  they 
telephoned  for  a  man  to  come  down  to  attend  to  the  matter. 
This  he  did,  and  when  he  went  up  to  the  locality  of  the  ac- 
cident he  discovered  that  the  fuse  had  burned  out,  which  put 
out  the  light  and  probably  caused  the  destruction  of  the  wire 
which  permitted  the  chandelier  to  fall,  though  the  latter 
proposition  is  not  clear.  When  he  came  down  he  was  inquired 
of  by  the  depot  master  whether  there  was  any  danger,  to  which 
he  responded  no.  There  is  nothing  which  demonstrates  that 
be  could  bind  the  light  company  by  this  declaration.    A  work- 
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man  sent  to  repair  is  not  necessarily  one  who  is  competent  to 
advise.  It  might  be  true  the  electric  light  company  would  be 
quite  willing  to  be  held  responsible  for  the  work  done  by  the 
employ^,  or  held  responsible  for  his  examination  as  to  what 
ought  to  be  done  in  an  emergency  of  that  description.  This, 
however,  in  no  manner  establishes  the  fact,  that  the  company 
would  be  willing  to  be  held  responsible,  or  ought  to  be  held 
responsible  for  a  statement  that  the  general  situation  was  such 
as  to  be  free  from  danger.  This  would  assume  a  knowledge 
on  his  part  of  the  condition  of  the  wiring  all  over  the  build- 
ing, and  would  presume  an  examination  of  the  general  situa- 
tion to  enable  him  to  answer  that  direct  question,  and  so  an- 
swer it  that  the  depot  company  could  rely  on  it,  and  in  case 
of  failure  hold  the  electric  light  company  responsible.  We 
do  not  believe  his  agency  or  his  relations  to  the  company 
were  sufficiently  established  to  bind  the  company  by  his  dec- 
larations. 

Even  though  this  position  be  not  well  taken,  it  is  true  on 
the  evidence  the  condition  was  not  such  as  to  require  that  the 
current  should  be  shut  off  when  the  employ^  went  there.  It 
is  quite  possible  tliat  his  statement  was  absolutely  true.  It 
is  likewise  possible  that  there  may  have  been  elsewhere  in  the 
building  defective  material  or  negligent  construction  which 
resulted  in  the  fire.  It  is  equally  possible,  and  the  contrary 
presumption  may  not  be  indulged  in  under  the  evidence,  that 
the  fire  did  not  break  out  because  of  the  accident,  or  of  any- 
thing resulting  from  it,  but  because  of  the  condition  which  had 
theretofore  existed,  and  which  culminated  when  the  connec- 
tion with  the  chandelier  broke.  The  testimony  of  the  experts 
is  to  the  point  that  where  the  insulation  is  defective  and  the 
wiring  is  attached  to  woodwork,  with  an  excess  current,  it 
may  char  and  break  out  in  fire.  This  may  be  precisely  what 
happened.  There  is  nothing  which  tends  to  prove  that  the 
fire  was  caused  by  the  breakage  which  the  employ^  was  sent 
to  investigate  and  repair. 

We  think,  however,  the  affirmance  of  the  judgement  can  be 
very  safely  rested  on  the  broad  proposition,  that  the  electric 
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light  company  had  nothing  to  do  with  the  furnishing  of  the 
wiring  which  was  put  into  the  building,  or  with  its  attachment 
to  the  structure,  and  if  any  injury  happened,  or  a  fire  broke 
out  because  of  defective  wiring  or  negligent  construction,  it 
is  a  matter  for  which  that  corporation  cannot  be  held  i-espon- 
sible.  The  depot  company  hired  an  independent  firm  to  put 
it  in,  and  neither  they  nor  anybody  in  privity  with  them  can 
look  to  anybody  except  the  contractors  who  did  the  work. 

We  can  discover  nothing  in  the  proof  which  would  warrant 
us  to  disturb  the  judgment,  which  will  accordingly  be  af- 
firmed. 

AffirtMcL 
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SLIB  Perkins  et  al.  as  Executors  v.  Adams  bt  al. 

1.  Estates  of  Decedents — Mobtoaoes-— Executors. 

Where  the  executors  of  an  estate  loaned  money  of  the  estate,  taking  a 
note  secured  by  a  deed  of  trust  on  real  estate,  at  a  foreclosiira  sale 
of  the  i*6al  estate  the  executors  could  purchase  the  property  in 
their  individual  capacity. 

2.  Same — ^Attachment. 

Where  two  executors  of  an  estate  loaned  money  of  the  estate,  taking  a 
note  payable  to  them  as  executors  and  secured  by  a  deed  of  tiiist 
on  real  estate,  and  default  being  made  the  executors  requested  the 
foreclosure  of  the  deed  of  trust,  and  at  the  foreclosure  sale  one  of 
the  executoi-s  bid  in  the  property,  in  reality  for  the  estate,  and  the 
purchase  price  was  credited  on  the  note,  but  the  trustee* s  deed  con- 
veyed the  property  to  him  in  his  individual  capacity  and  name,  re- 
citing that  he  was  the  highest  and  best  bidder  and  ackuowledging 
receipt  of  the  purchase  price,  which  deed  was  duly  recorded,  at- 
taching creditors  of  the  individual  executor  who  had  no  actual 
notice  that  the  property  was  purchased  for  the  estate  and  who 
levied  upon  the  property  as  the  property  of  the  individual  executor 
and  for  his  individual  debt  acquired  a  lien  superior  to  the  equitable 
title  of  the  estate. 

3.  Attachment — Liens— Unbecobded  Title. 

An  attachment  lien  acquired  without  knowledge  of  the  existence  of  an 
outstanding  unrecorded  interest  in  land  is  superior  to  such  oat- 
standing  interest,  whether  it  rests  in  a  resulting  trust  or  in  a  deed. 

Appeal  from  the  District  Court  of  Arapahoe  County, 
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Mr.  Charles  H.  Toll  and  Mr.  D.  V.  BxmNS,  for  app«l- 
lants. 

Messrs.  Thomas,  Bbyaitf  &  Lee  and  Mr.  Spbiqo 
Shacklefobd,  for  appellees. 

Thomson,  J. 

Edward  C.  Perkins  and  Charles  S.  Maurice  were  executors 
of  the  will  of  Albert  E.  Touzalin,  deceased.  Touzalin  died 
on  the  12th  day  of  September,  1889,  and  his  will  was  ad- 
mitted to  probate  in  the  county  court  of  El  Paso  county,  on 
the  12th  day  of  November,  1890.  It  directed  that  no  divi- 
sion whatever  of  his  property  should  be  made  for  a  period  of 
five  years  after  his  death.  On  the  26th  day  of  September, 
1891,  the  executors  loaned  $i30,000  of  the  money  of  the  es- 
tate to  George  Bailey,  who  secured  the  loan  by  a  trust  deed 
upon  real  estate  in  East  Denver.  Henry  Van  Kleeck  was 
the  trustee  to  whom  the  property  was  conveyed.  The  note 
that  evidenced  the  debt  was  described  in  the  trust  deed,  and, 
by  its  terms,  was  payable  to  '^  Charles  S.  Maurice  and  Ed- 
ward G.  Perkins,  Executors."  The  note  was  not  paid  at  its 
maturity,  and  the  trustee,  upon  the  request  of  the  executors, 
proceeded  to  advertise  and  sell  the  property  pursuant  to  the 
terms  of  the  deed.  The  notice  of  sale  described  the  note, 
and  mentioned  the  names  of  its  payees  as  '^Charles  S.  Mau- 
rice and  Edward  C.  Perkins,  Executors."  At  the  sale,  the 
property  was  purchased  by  Edward  C.  Perkins,  and  it  was 
conveyed  to  him  by  the  trustee.  The  deed  by  which  it  was 
conveyed  recited  that  he  was  the  highest  and  best  bidder, 
and  invested  him  personally  with  the  title.  It  was  dated 
September  4,  1895,  and  was  recorded  on  the  6th  day  of  Sep- 
tember, 1895. 

On  the  21st  day  of  January,  1897,  Frank  Adams  and 
George  W.  Holmes  commenced  suit  against  Edward  C.  Per- 
kins and  others  to  recover  the  amount  of  an  indebtedness 
alleged  to  be  owing  to  them  by  the  last  mentioned  parties. 
Vol.  XVI — 7 
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and  caused  a  writ  of  attachment  to  be  issued  in  the  suit,  and 
levied  upon  the  property  which  had  been  conveyed  to  Per- 
kins. Afterwards,  on  the  19th  day  of  January,  1897,  T.  J. 
Kane  commenced  suit  against  the  same  parties,  in  which  a 
writ  of  attachment  was  issued  and  levied  upon  the  same 
propei-ty. 

On  the  15th  day  of  March,  1897,  Perkins  executed  a  con- 
veyance of  the  property  to  Charles  S.  Maurice  and  himself, 
as  executors  of  the  will  of  Albert  F.  Touzalin.  On  the 
18th  day  of  August,  1897,  the  executors  commenced  this 
action  against  Adams,  Holmes  and  Kane,  to  remove  from 
their  title  the  cloud  created  by  the  levy  of  the  attachment 
writs,  alleging,  in  addition  to  mattei-s  we  have  stated,  that 
Perkins  never  paid  any  part  of  the  purchase  price  of  the 
property  from  his  own  money,  but  took  and  held  the  title  as 
trustee  for  the  estate  of  the  decedent ;  that  from  the  4th  day 
of  September,  1895,  the  plaintiffs  were  in  the  possession  of 
the  property  as  executors  of  the  will  of  Touzalin,  and  that 
each  of  the  defendants  had  due  notice  of  the  capacity  in 
which  Perkins  held  the  title,  and  of  the  possession  of  the 
property  by  the  plaintiffs  as  executors,  before  they  caused 
their  attachments  to  be  issued.  The  defendants  answered 
setting  up  their  attachment  liens,  and  denying  notice  or 
knowledge  that  Perkins  was  not  the  absolute  owner  of  the 
property,  or  that  he  held  the  title  otherwise  than  in  his  in- 
dividual capacity.  The  trial  resulted  in  a  judgment  for  the 
defendants,  and  the  plaintiffs  appeal. 

Upon  an  examination  of  the  record,  we  find  the  following 
undisputed  facts :  The  price  bid  by  Perkins  for  the  property, 
being  $27,500,  was  not  paid  by  him,  but  was  credited  upon 
Bailey's  note ;  the  conveyance  was  taken  in  his  name,  be- 
cause the  general  business  of  the  estate  was  done  in  his  office 
in  Boston,  Massachusetts,  and  as  his  coexecutor  lived  in  Ath- 
ens, Pennsylvania,  and  was  frequently  absent  from  home,  and 
in  case  of  a  sale  it  might  be  inconvenient  to  send  the  papers  to 
him  for  execution,  it  was  desirable  to  avoid  the  necessity  of 
so  doing ;  for  a  considerable  period  before  the  sale,  the  exec- 


1901.]  Pebkiks  v.  Adams.  99 

utoiB,  hy  their  agent,  collected  the  rents  due  from  the  ten- 
ants on  the  premises ;  as  against  the  estate,  Perkins  never 
had  or  claimed  any  right  in  the  property,  but  held  the  title 
solely  for  its  benefit,  and  none  of  the  defendants  had  any 
actual  notice  of  the  interest  of  the  estate  in  the  premises. 

There  can  be  no  doubt  that  as  between  Perkins  and  the 
estate,  the  property  belonged  to  the  latter;  but  we  must 
look  farther  to  find  what  the  rights  of  the  estate,  as  against 
these  defendants,  may  be.  It  is  provided  by  section  215  of 
die  General  Statutes  as  follows : 

•*  All  deeds,  conveyances,  agreements  in  writing  of,  or  af- 
fecting title  to  real  estate  or  any  interest  therein,  and  powers 
of  attorney  for  the  conveyance  of  any  real  estate  or  any  in- 
terest therein,  may  be  recorded  in  the  office  of  the  recorder 
of  the  county  wherein  such  real  estate  is  situate,  and  from 
and  after  the  filing  thereof  for  record  in  such  office,  and  not 
before,  such  deeds,  bonds  and  agreements  in  writing  shall 
take  effect  as  to  subsequent  bona  fide  purchasers  and  incum- 
brancers by  mortgage,  judgment  or  otherwise,  not  having 
notice  thereof." 

By  virtue  of  that  provision,  a  purchaser  or  incumbrancer 
of  land,  may  rely  on  the  title  which  he  finds  upon  the  record, 
and  will  be  protected  against  an  outstanding  claim  which  the 
record  does  not  show,  and  of  which  he  has  no  actual  notice. 
And  it  has  been  held  by  the  supreme  court  and  this  court 
that  the  lien  of  an  attachment  is  an  incumbrance  within  the 
meaning  of  the  statute,  and  takes  precedence  of  an  unre- 
corded title  or  interest,  of  which  the  attaching  creditor  had 
no  notice  at  the  time  of  his  attachment.  Jerome  v.  Bank^ 
22  Colo.  37 ;  Campbell  v.  Bank^  22  Colo.  177 ;  Gates  Iron 
Workt  V.  Cohen^  7  Colo.  App.  341 ;  Wahrenberger  v.  Waid, 
8  Colo.  App.  200.  These  defendants  found  the  title  to  the 
property  in  question  standing  upon  the  record  in  tlie  name 
of  Mr.  Perkins  ;  and  in  their  suits  against  him,  levied  their 
attachments  upon  it.  They  had  no  actual  notice  of  the  in- 
terest of  the  estate  in  the  premises,  and  unless  they  are 
chargeable  with  notice  of  something  else  calculated  to  excite 
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suspicion,  and  suggest  an  inquiry  which,  if  followed  up, 
would  lead  to  a  knowledge  of  the  true  situation,  the  claim 
made  in  behalf  of  the  estate  is  subject  to  their  lien. 

A  purchaser  of  land,  or  one  asserting  an  interest  in  or 
claim  upon  it,  is  presumed  to  have  notice  of  everything 
which  the  record  discloses  concerning  the  title ;  and  if  in  a 
deed  which  constitutes  a  link  in  a  chain  of  title,  there  is  a 
recital,  or  an  inference,  or  a  word,  which  is  not  self-explana- 
tory, but  which  indicates  the  existence  of  some  condition  by 
which  the  title  may  be  affected,  he  is  bound  to  follow  up  the 
clue  by  investigation  ;  and  he  will  be  charged  with  knowledge 
of  the  facts  to  which  it  points,  whether  he  makes  the  inves- 
tigation or  not.  No  doctrine  is  more  thoroughly  established 
than  this,  that  what  is  enough  to  put  a  purchaser  on  inquiry, 
is  equivalent  to  actual  notice,  and  that  when  he  has  informa- 
tion sufficient  to  lead  him  to  a  fact,  he  will  be  presumed  to 
know  it. 

It  is  upon  this  doctrine  that  the  plaintiffs  rely  to  avoid 
these  attachment  liens.  The  line  of  reasoning  on  which 
counsel  proceed,  is  that  the  trust  deed,  and  tlie  deed  from 
the  trustee  to  Perkins,  notified  the  defendants  that  Perkins 
was  acting  in  a  representative  capacity.  The  trust  deed  was 
executed  to  secure  a  note  payable  to  '^  Charles  S«  Maurice 
and  Edward  C.  Perkins,  Executors ; "  and  the  notice  of  sale, 
which  was  incorporated  into  the  deed  from  the  trustee  to 
Perkins,  contained  the  same  description  of  the  payees  of  the 
note.  Therefore,  it  is  said  that  the  defendants  were  bound 
to  know  the  extent  of  the  authority  conferred  upon  the 
executors  by  the  will,  and  were  also  bound  to  know  the 
capacity  in  which  Perkins  took  the  title.  We  agree  with 
counsel  that  the  word  "  executors,"  as  it  occurs  in  the  in- 
strument, is  not  necessarily  a  mere  descriptio  personarum  ; 
and  if  it  had  been  the  note  which  was  the  subject  of  Perkins's 
purchase,  or  if  in  the  deed  to  him  the  word  "executor"  had 
followed  his  name,  a  person  dealing  with  him  in  relation  to 
either  the  note  or  the  land,  would  be  bound  to  inquire  into 
the  effect  which  the  word  was  intended  to  have  upon  his 
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title.  But  the  land  was  not  conveyed  to  him  as  executor. 
Whatever  effect  might  be  given  to  the  instrument  of  con- 
veyance by  the  preceding  records,  on  its  face  it  invested  him 
personally  with  the  title.  It  recited  that  he  was  the  highest 
and  best  bidder,  and  that  the  property  was  sold  to  him  for 
the  amount  of  his  bid  ;  it  also  acknowledged  the  receipt  from 
him  of  the  purchase  price.  He  was  a  party  to  that  instru- 
ment in  his  individual  capacity ;  and  the  intention  of  the 
parties,  as  it  appears  upon  the  face  of  the  deed,  was  to  in- 
vest him  with  the  title  in  his  own  right.  This  is  not  the 
case  of  a  trustee  purchasing  at  his  own  sale,  for  Perkins  did 
not  make  the  sale ;  and  it  is  not  the  case  of  an  executor 
purchasing  property  belonging  to  the  estate  of  his  testator, 
for  the  estate  did  not  own  the  land.  Neither  the  legal  nor 
the  equitable  title  to  the  premises  sold,  was  in  the  estate. 
The  legal  title  was  in  Van  Kleeck,  and  the  equitable  title  in 
BaUey.  The  only  right  which  the  estate  had  in  connection 
with  the  land,  was  the  right,  in  case  of  Bailey's  default,  to 
have  it  sold  by  the  trustee,  and  the  net  proceeds  applied  in 
payment  of  its  note.  The  estate  was  interested  in  having  it 
bring  the  best  price  obtainable  up  to  the  amount  due ;  and, 
so  far  as  the  land  was  concerned,  it  was  interested  no  further. 
The  sale  was  not  made  by  the  executors,  and  land  of  the  es- 
tate was  not  the  subject  of  the  sale.  The  authority  to  sell 
was  vested  in  Van  Kleeck  as  trustee ;  it  was  his  duty  to 
strike  the  property  off  to  the  highest  and  best  bidder,  and 
the  interests  of  the  estate  demanded  that  he  should  do  so ; 
but  provided  the  purchase  money  was  paid,  it  was  a  matter 
of  supreme  indifference  to  the  estate  who  was  the  successful 
bidder.  The  money  of  its  executor  was  as  good  to  it  as  the 
money  of  a  stranger.  None  of  the  reasons  for  which  a  trustee 
is  forbidden  to  deal  for  his  own  benefit  in  the  property  of 
his  eeitui  que  trusty  has  even  a  remote  bearing  upon  such  a 
transaction  as  this  appears  upon  the  records  in  the  office  of 
the  recorder  of  deeds  to  have  been. 

We  have  been  cited  to  no  decisions,  and  we  have  found 
none,  which  are  at  variance  with  the  views  we  have  expressed. 
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There  are  cases,  however,  which  shed  some  light  upon  the 
question  under  discussion,  a  few  of  which  we  shall  notice.  In 
Dillinger  v.  KeUey^  84  Mo.  561,  the  administrator  with  the 
will  annexed  was  interested  in  the  purchase  of  land  of  the 
testator  at  a  foreclosure  sale.  His  purchase  was  attacked  on 
the  ground  that  the  administrator  was  a  trustee,  and  could 
not  buy  at  the  sale.  The  court,  in  disposing  of  the  question, 
said :  ^*  In  the  matter  of  the  foreclosure  sale.  Daws  Kellej,  as 
administrator,  had,  in  that  capacity,  neither  power  to  exert, 
nor  duty  to  perform.  I  prove  this  by  asking  this  question, 
which  suggests  at  once  its  own  negative  answer :  Suppose 
the  administrator  had  not  attended  the  foreclosure  sale,  or 
purchased  the  land  sold  thereat,  would  that  have  i^ndered 
him  liable  on  his  bond,  as  and  for  a  breach  of  that  bond  ?  If  it 
would  not,  then  it  stands  to  reason  that,  having  no  duty  to 
perform  regarding  that  land,  which  required  his  presence  at 
the  sale,  when  he  went  there  and  bought  the  land,  he  did  so 
on  the  footing  of  the  merest  stranger,  free  to  buy,  or  free  to 
forbear/'  That  was  a  case  in  which  land  belonging  to  the 
estate  was  sold.  Briant  v.  Jackson^  99  Mo.  585,  was  a  case 
in  which  land  of  a  party  against  whom  the  estate  had  recov- 
ered judgment,  was  sold  under  execution  issued  upon  the 
judgment,  and  the  administrator  was  charged  with  being  in- 
terested in  the  purchase.  The  right  of  the  administrator  to 
be  a  purchaser  was  denied,  and  upon  the  question  of  such 
right  the  court  said :  ^'  Having  as  said  administrator  recov- 
ered said  judgment,  it  was  his  privilege  and  duty  to  direct 
the  clerk  to  issue  the  execution,  and  this,  we  suppose,  was 
done  by  the  administrator  in  this  case,  or  perhaps  by  his  at- 
torneys ;  but  after  the  execution  came  to  the  hands  of  the 
sheriff,  the  sheriff,  and  not  the  administrator,  was  charged  by 
law  with  the  execution  of  the  process,  with  the  return  and 
application  of  the  purchase  money,  with  the  due  execution  of 
proper  deeds  to  the  purchasers,  and  in  short  with  the  entire 
responsibilities  of  the  sale.  *  *  *  So  that  if  the  administrator 
was  in  effect  and  in  fact  the  purchaser,  as  is  charged  by  the 
bill,  he  had,  we  think,  a  right  to  be,  at  that  sort  of  sale,  pro- 
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Tided  his  conduct  was  fair  and  just  in  all  respects."  The 
same  doctrine  was  announced  in  John9  v.  Norris^  7  C.  E*. 
Greene,  102,  and  Hollingitvorth  v.  SpavMing^  54  N.  Y.  636. 
See  also  Den  v.  Hillmany  7  N.  J.  L.  180 ;  Wilson  v.  Miller^  80 
Md.  82. 

Counsel  for  the  plaintiffs  have  cited  us  to  the  case  of  Dui- 
ing  V.  Nelson^  7  Colo.  184,  but  for  what  purpose,  we  confess 
our  inability  to  understand.  No  question  made  here  was 
involved  in  that  case.  Dusing  executed  to  Graves,  as 
trustee,  a  trust  deed  to  secure  the  payment  of  a  promissory 
note  to  Butler.  The  note  not  being  paid  at  maturity,  the 
premises  were  advertised  for  sale  as  required  by  the  trust 
deed.  The  amount  due  upon  the  note  was  $1,800.  At  the 
sale,  the  highest  bid  offered  was  $625.  Thereupon  the 
trustee  bid  for  the  executors  of  Butler,  who  was  then  de- 
ceased, the  sum  of  $1,500,  and  that  being  the  highest  bid,  the 
premises  were  struck  off  and  sold  io  them  for  that  sum.  A 
few  daj's  afterwards.  Nelson  purchased  their  bid  for  $1,800, 
and,  by  their  direction,  the  trustee  made  the  deed  directly  to 
him.  The  entire  sum  of  $1,800  was  credited  on  Dusing^s 
note.  Nelson  brought  ejectment  against  Dusing,  and  his  de- 
fense was  irregularity  in  the  sale  and  the  execution  of  the 
deed.  It  appears  that  the  property  was  struck  off  to  the 
executors  in  their  representative  capacity ;  and  the  point  was 
made  that  they  could  not  so  purchase  at  the  trustee's  sale, 
even  if  present.  Respecting  that,  the  court  said  that  as  an 
unlimited  proposition  of  law,  it  was  not  correct.  The  features 
of  the  case  are  very  indistinctly  outlined,  but  it  is  evident 
that  the  controversy  related  only  to  the  power  of  the  exec- 
utors to  purchase  the  premises  for  the  benefit  of  the  estate. 
The  court  held  that  they  possessed  such  power,  and  cited  in 
support  of  its  decision,  Schouler  on  Executors  and  Adminis- 
trators, §  323,  where  it  is  laid  down  that  when  it  becomes 
necessary  to  save  the  estate  from  loss,  it  is  not  only  the  right 
but  the  duty  of  the  executor  or  administrator  to  purchase  the 
property  for  the  benefit  of  the  estate.     But  the  right  of  an 
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executor  or  administrator  to  purchase  for  himself  land  sold 
*  to  satisfy  an  indebtedness  to  the  estate,  was  not  in  question. 
We  feel  satisfied  that,  as  between  Perkins  and  the  estate, 
in  the  absence  of  fraud,  there  was  no  reason  why  he  should 
not  purchase  the  premises  in  question  for  himself.  But  as  a 
matter  of  fact,  he  did  not  do  so.  By  an  arrangement  be- 
tween himself  and  his  coexecutor,  he  took  the  title  for  the 
benefit  of  the  estate,  proposing  to  sell  the  property,  and  turn 
the  proceeds  over  to  the  estate.  As  between  himself  and 
the  estate,  he  was  a  trustee,  and  equity  would  compel  him  to 
account  to  the  estate  for  the  property ;  but  third  persons 
would  not  be  affected  by  the  trust,  unless  they  had  actual 
notice  of  its  existence,  or  unless  there  was  something  which 
they  were  bound  to  know,  suggestive  of  its  existence.  Now 
it  is  true  that  by  examining  the  records,  the  plaintiffs  would 
have  found  that  Maurice  and  Perkins  held  Bailey's  note  as 
executors,  and  that,  as  executors,  they  had  the  right,  if  Bailey 
made  default,  to  cause  the  real  estate  described  in  the  trust 
deed  to  be  subjected  to  the  payment  of  the  note.  And,  if 
they  had  consulted  the  will,  they  would  have  found  that 
Maurice  and  Perkins  were,  as  executors,  in  charge  of  the  es- 
tate of  Albert  E.  Touzalin,  deceased.  From  the  records  they 
would  also  hare  found  that  at  the  request  of  Maurice  and 
Perkins,  as  executors,  the  trustee  advertised  and  sold  the 
property,  and  that  Perkins  was  the  purchaser.  But  none  of 
these  discoveries,  which  they  might  ]iave  made,  and  probably 
did  make,  conveyed  the  smallest  hint  that  the  deed  which  the 
trustee  made  to  Perkins  conveyed  anything  short  of  an  abso- 
lute title.  The  executors  had  the  right  to  demand  the  sale 
of  the  property ;  the  trustee  had  the  right  to  sell  it ;  and, 
when  sold  and  conveyed  by  him,  it  would  be  discharged  from 
the  lien  of  the  trust  deed,  and  from  all  claim  of  the  estate 
upon  it  by  virtue  of  the  tmst  deed  ;  so  that  the  mere  fact 
that  Maurice  and  Perkms  held  the  note  and  trust  deed,  and 
procured  the  sale  of  the  property,  as  executors,  would  indi- 
cate nothing  as  to  the  nature  of  the  title  taken  by  the  pur- 
chaser.    What  that  title  might  be,  must  be  determined  by  an 
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examination  of  the  deed  by  which  it  was  conveyed ;  and  if 
that  purported  to  convey  an  absolute  title,  and  contained 
nothing  to  excite  suspicion  of  the  existence  of  an  outstand- 
ing interest,  then  as  to  purchasers  and  incumbrancers  not 
having  actual  notice,  the  grantee  would  be  the  owner  of  the 
land  in  his  own  individual  right.  And  the  plaintiffs  were 
not  charged  with  notice  of  any  weakness  in  this  title  by  the 
fact  that  the  purchaser  was  one  of  the  executors ;  because, 
as  we  have  seen,  at  that  sale,  he  was  upon  the  same  footing 
with  a  stranger,  and  had  the  same  right  to  purchase.  Now 
an  examination  of  the  deed  from  the  trustee  to  Perkins  dis- 
closes nothing  to  suggest  a  necessity  for  inquiring  whether 
there  might  not  be  some  secret  trust  connected  with  the  title. 
The  deed  recites  that  Perkins  was  the  highest  and  best  bidder, 
and  that  the  property  was  sold  to  him  ;  it  acknowledges  the 
receipt  of  the  purchase  money  from  him,  and  conveys  the  land 
to  him,  his  heirs  and  assigns,  forever.  This  is  the  record 
which  the  estate,  by  its  executors,  caused  to  be  made  upon 
the  title ;  and  as  to  outside  parties,  with  no  knowledge  of 
the  situation  except  what  may  be  gained  from  it,  it  imports  ab- 
solute verity.  The  plaintiffs  were  entitled  to  rely  upon  that 
record,  and  were  not  called  upon  to  look  further.  They  are 
supposed  to  have  known  that  Perkins  might  lawfully  pur- 
chase for  himself  at  the  sale  by  the  trustee,  and,  finding  upon 
the  record,  a  deed  from  which  it  appeared  that  he  had  so  pur- 
chased, they  had  the  right,  in  the  absence  of  other  knowledge, 
to  regard  the  property  as  his.  Furthermore,  the  records  dis- 
closed that  always  theretofore,  Maurice  and  Perkins  had  trans- 
acted the  business  of  the  estate  jointly,  being  careful,  in  every 
instance,  that  the  representative  capacity  in  which  they  were 
acting,  should  appear.  The  money  was  loaned  by  them 
jointly,  as  executors ;  the  note  was  payable  to  them  jointly, 
as  executors ;  in  the  deed  of  trust,  they,  as  the  beneficiaries, 
were  described  as  executors  ;  and  the  land  was  advertised  for 
sale,  at  their  instance,  as  executors.  But  at  the  sale,  the 
property  was  struck  off,  not  to  Maurice  and  Perkins,  and  not 
to  Perkins  as  executor,  but  to  Perkins  personally ;  and  the 
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dictum — unneceasary  to  the  decision  of  the  case — but  until 
the  court  which  is  responsible  for  it  says  so,  we  must  regard 
it  as  law. 

The  judgment  is  affirmed. 

Affirmtd, 


<••»» 


[No.  1896.] 
COWELL   BT   AL.    V.    ThE   SoUTH    DENVER    ReAL   EsTATB 

Company  bt  al. 

1.  Pbagtioe — Forms  op  Action—Dismissal. 

Under  the  Code  system  a  cause  will  not  be  dismissed  because  a  party 
has  brought  his  suit  in  equity  when  he  ought  to  have  brought  it  in 
law  or  vice  versa.  Nor  because  of  the  date  at  which  it  was  filed 
with  reference  to  the  time  when  his  rights  accrued. 

2.  Pbactice — Ejectment. 

Where  by  will  one-half  interest  in  real  estate  was  left  to  the  widow  for 
life  with  remainder  to  the  children  and  the  other  half  was  left  in 
fee  to  the  children,  the  children  could  not  maintain  ejectment 
against  the  widow  prior  to  partition,  and  an  equitable  suit  is  a 
proper  remedy  to  ascertain  the  rights  of  the  parties. 

5.  Pbactiob—Action  to  set  Aside  Deed — Retubn  of  Pubohase 

Price. 

In  an  action  to  set  aside  a  deed  where  it  does  not  appear  that  plaintiffs 
received  any  of  the  purchase  price,  it  is  not  necessary  to  offer  to 
return  the  purchase  price. 

4.  Same — Acquiescence. 

In  an  action  to  set  aside  a  sale  of  real  estate  where  the  answer  alleged 
acquiescence  in  the  sale  by  plaintiffs  which  was  denied  by  replica- 
tion, it  was  sufficient  to  put  that  fact  in  issue  without  an  averment 
of  nonacquiescence  in  the  original  complaint. 

6.  Pbactice — Parties— Action  to  Set  Abide  Deed — Waiver. 

In  an  action  against  the  purchasers  to  set  aside  a  sale  of  real  estate 
made  by  the  widow  as  executrix,  she  is  a  proper  and  necessary 
party,  but  where  the  defendants  fail  to  raise  the  objection  either  by 
demurrer  or  answer  the  objection  is  waived. 

6.  Estates  of  Decedents — Powers  of  Executors  to  Convey. 

An  estate  which  descends  to  an  heir  by  law  or  is  devolved  on  him  by  will 
cannot  be  divested  or  taken  away  by  the  exercise  of  a  power  given 
to  an  executor  unless  the  intention  is  clearly  and  unmistakably  ex- 
pressed, and  its  use  essential  to  the  execution  of  the  evident  par- 
pose  of  the  testator. 
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7.  Wuxs— Construction — iNTENnoir. 

In  the  construction  of  a  will,  the  intention  of  the  testator  will  control 
regardless  of  the  phraseology  in  which  he  has  expressed  his  purpose. 

8.  Wills— Executors — Power  of  Disposal  of  Estate. 

Where  a  widow  is  rested  hy  will  with  a  life  estate  to  one-half  interest 
in  real  estate  with  remainder  to  the  children  and  the  other  hall  is 
Tested  in  fee  in  the  childran,  a  power  to  the  widow  as  executrix  to 
dispose  of  the  property  for  the  best  interest  of  the  estate,  will  be 
held  to  be  a  naked  power  and  limited  to  the  estate  vested  in  her  by 
the  will,  unless  the  words  of  the  will  clearly  indicate  a  larger  power, 
and  a  larger  power  is  necessary  to  effectuate  the  intentions  of  the 
testator. 

9.  Same — ^Plbading. 

Where  a  testator  after  directing  his  debts  to  be  paid  and  certain  bequests 
to  his  children,  left  one  half  of  his  residuary  estate  to  his  widow  for 
life  with  remainder  in  fee  to  the  children  and  the  other  half  in  fee 
to  the  children,  and  authorized  the  widow  as  executrix  to  dispose 
of  any  and  all  of  the  real  estate  upon  such  terms  as  in  her  judg- 
ment would  be  for  the  best  interest  of  the  estate,  and  authorized 
her  to  make  deeds  and  provided  that  the  same  should  vest  in  the 
grantees  good  title  in  fee,  in  an  action  by  the  children  to  set  aside  a 
conveyance  of  real  estate  made  by  the  executrix,  a  complaint  that 
avers  that  the  executrix  received  from  other  sources  more  than 
enough  money  to  pay  all  the  debts  and  legacies,  and  shows  that  the 
sale  was  not  necessary  to  carry  out  the  purpose  of  tlie  testator,  stated 
a  cause  of  action  and  it  was  error  to  refuse  to  allow  plaintiffs  to 
introduce  any  evidence  to  support  such  complaint. 

Appeal  from  the  District  Court  of  Arapahoe  County. 

Mr.  F.  D.  Tagoabt  and  Messrs.  Wells  &  Tatlob,  for 
appellants. 

Mr.  A.  B.  Seaman  and  Mr.  H.  S.  Silvebstein,  for  ap- 
pellees. 

Bissell,  p.  J. 

The  condition  of  the  record  precludes  the  determination  of 
more  than  one  question  with  some  collateral  inquiries  which 
grew  out  of  it.  This  is  to  be  regretted  because  the  suit  sug- 
gests some  other  inquiries,  and  if  we  were  able  to  express 
our  conclusions  about  them,  the  subsequent  progress  of  this 
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litigation  would  be  very  much  facilitated.  The  extraordinary 
way  in  which  the  case  went  off  prevents  it.  In  order  to 
illustrate  the  condition  of  affairs  we  observe  before  proceed- 
ing to  state  the  contents  of  the  bill,  that  the  complaint  was 
filed,  issue  tendered  by  answer  and  replication,  and  the  cause 
went  to  trial.  When  it  was  reached  in  its  regular  order  and  a 
witness  was  called,  the  objection  was  made  that  no  evidence 
could  be  introduced  under  the  complaint.  The  trial  judge 
took  this  view  of  the  matter  and  judgment  was  rendered 
against  the  complainants.  The  replication  took  issue  with 
all  the  affirmative  matters  in  the  answer,  so  that  in  reality  the 
naked  question  is,  did  the  complainants  or  any  of  them  state 
a  case  on  which  they  were  entitled  to  make  proof? 

We  will  now  state  generally,  without  attempting  to  recite 
in  detail,  the  substance  of  the  bill.  We  do  this  because  it 
is  quite  evident  from  the  arguments  of  counsel,  as  well  as 
from  the  disposition  of  the  case  below,  that  the  court's  view 
on  one  question  led  to  the  ultimate  ruling. 

In  1888,  William  Cowell  died,  leaving  a  widow  and  the 
complainants  herein,  his  children,  as  his  heirs  and  legatees, 
under  a  will  by  which  he  disposed  of  his  estate.  Therein 
he  provided  that  his  just  debts  and  the  expenses  of  his  last 
sickness  and  funeral  should  be  paid;  he  then  bequeathed 
unto  his  several  children  various  sums  amounting  to  $4,500. 
He  then  disposed  of  his  residuary  estate  by  a  provision 
giving  to  the  widow  the  use  of  half  of  the  remainder  for  her 
life,  and  upon  her  death  all  the  estate  bequeathed  to  her  for 
life  should  be  divided  share  and  share  alike  among  the 
children  then  living,  and  the  children  of  the  deceased  if 
any.  By  an  independent  clause  the  other  one  half  of  the 
remainder  he  bequeathed  absolutely  to  his  children  in  equal 
parts.  He  appointed  his  wife  executrix  without  bond,  and 
then  inserted  this  provision  : 

"  And  I  hereby  expressly  authorize  and  empower  her  my 
said  executrix  to  dispose  of  any  and  all  of  real  estate  for 
such  price  and  upon  such  terms  as  in  her  judgment  shall  be 
for  the  best  interest  of  my  estate,  and  for  that  purpose  do 
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hereby  expressly  empower  her  to  make,  execute,  acknowl- 
edge and  deliyer  any  and  all  deeds  of  conveyance  requisite 
or  necessary  to  carry  into  effect  this  power  and  authority  to 
sell,  convey  and  dispose  of  my  said  real  estate,  and  all  such 
conveyance  of  my  real  estate  shall  be  effectual  to  vest  in  the 
grantee  or  grantees  named  in  such  deed  or  deeds  a  good 
and  perfect  estate  in  fee  in  the  real  estate  so  conveyed. 
And  I  appoint  my  said  wife  Lydia  to  be  testamentary 
goardian  of  each  of  my  children  without  bond." 

The  complaint  charges  that  on  the  26th  of  September  the 
will  was  admitted  to  probate  and  letters  testamentary  issued, 
and  then  describes  the  estate.  It  is  said  to  have  consisted 
of  about  $8,000  in  moneys  and  personal  property,  and  a  fee 
simple  title  to  lots  17  to  22  in  Block  127  East  Denver,  two 
lots  in  Block  109,  and  certain  parts  of  lots  in  Block  19. 
The  debts  were  alleged  not  to  have  exceeded  $5,500.  No 
claims  were  presented  against  the  estate  except  one  amount- 
ing to  $315.  The  widow  never  filed  an  inventory  nor  com- 
plied with  the  statute  with  reference  to  the  administration 
of  estates.  It  is  charged  that  within  a  year  after  CowelFs 
death,  Mrs.  Cowell  got  from  moneys  belonging  to  the 
personal  estate  and  rentals,  enough  to  pay  all  debts  and 
funeral  expenses  and  a  part  of  the  legacies,  to  wit, 
about  $2,000.  The  bill  then  proceeds  to  aver  that  on  the 
5ih  of  April,  1889,  Mrs.  Cowell,  as  executrix,  sold  and  con- 
veyed lots  31  and  32  in  Block  109,  and  got  therefor  $65,000. 
It  then  charges  that  in  1890,  she  undertook  to  sell  to  one 
Price  lots  17  to  22,  in  Block  127,  for  the  purchase  price  of 
$140,000,  reciting  that  $15,000  was  actually  paid.  Follow- 
ing these  averments  there  were  divers  allegations  respecting 
the  attempted  payment  of  the  remainder  of  the  $125,000, 
charging  that  part  of  this  sum  was  paid  by  deeding  lands  of 
little  value  and  on  which  there  were  incumbrances  whereby 
the  executrix  only  got  equities,  no  actual  sale  having  been 
made,  but  only  a  barter  and  an  exchange,  and  charging 
divers  and  sundry  fraudulent  acts  on  the  part  of  Mcintosh 
&  Mygatt  who  were  the  moving  parties  in  the  enterprise. 
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and  who  acted  on  behalf  of  The  South  Denver  Real  Estate 
Company,  in  which  the  title  ultimately  vested.  We  do  not 
propose  to  state  what  these  allegations  were  because  we  do 
not  intend  to  decide  any  particular  question  that  could  pos- 
sibly arise  out  of  them.  The  propositions  suggested  by 
these  matters  can  only  be  properly  considered  and  equitably 
determined  on  the  incoming  of  proof,  should  it  be  found  at 
the  trial  that  the  proof  as  offered  can  be  admitted  under  the 
issues  and  in  the  form  in  which  it  may  be  tendered.  It  may 
be  well  here  to  state  that  part  of  the  complainants  were 
infants  and  sued  by  their  next  friend.  The  others  were  of 
adult  age,  becoming  such  after  the  death  of  the  father,  but 
how  long  before  the  filing  of  the  bill  we  do  not  know.  This 
is  a  matter  purely  of  speculation  from  the  terms  of  the  will 
and  the  date  of  the  papers.  The  answer  set  up  sundry  and 
divers  matters  in  defense,  among  others  an  application  by 
the  widow  for  leave  to  borrow  $15,750,  and  to  pledge  the 
note  of  Price  given  for  a  part  of  the  purchase  price  of  the 
property,  and  an  allegation  that  this  order  was  made.  The 
answer  then  proceeds  to  set  up  that  this  money  was  borrowed 
of  one  Wood,  and  that  some  of  the  complainants  signed  the 
note,  and  that  it  afterwards  passed  into  the  possession  of 
the  National  Bank  of  Commerce,  with  which  Mcintosh  & 
Mygatt  were  connected,  and  under  the  control  of  either  one 
or  both  of  them ;  an  ultimate  sale  of  the  note  and  the  col- 
lateral, whereby  the  title  to  the  Price  note  became  vested  in 
Mcintosh  &  Mygatt,  or  the  South  Denver  Real  Estate  Com- 
pany, or  all  three  as  the  case  may  be.  In  the  absence  of 
evidence  we  may  be  permitted  to  conceive  this  plea  was 
evidently  put  in  to  admit  proof  of  conduct  which  would 
estop  the  adults  from  maintaining  their  action.  Whether 
this  would  be  enough  or  not  we  do  not  even  suggest  be- 
cause of  the  absence  of  testimony,  though  it  is  quite  manifest 
the  allegations  alone  were  worthless  as  a  defense.  There 
were  also  sundry  averments  respecting  the  knowledge  and 
acquiescence  of  the  adult  plaintiffs  with  respect  to  which 
the  same  suggestions  may  be  made. 
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Sundry  objections  were  offered  to  the  introduction  of  testi- 
mony. We  do  not  deem  it  wise  to  consider  many  of  them 
lest  what  we  say  may  be  found  inapplicable  when  the  proof 
comes  in,  and  our  suggestions  be  not  only  matters  of  super- 
erogation but  wholly  irrelevant.  We  shall  only  very  briefly 
refer  to  one  or  two  matters  which  would  possibly  be  enough 
to  sustain  the  judgment  on  the  appeal  in  case  we  disagreed 
with  the  appellees  on  the  main  proposition.  We  do  not  say 
this  is  true,  but  we  say  even  assuming  them  to  be  true  and  to 
be  sufficient,  yet  as  we  look  at  the  record  they  are  at  present 
inapplicable.  The  first  suggestion  is  that  the  case  is  not  one 
for  equitable  cognizance ;  that  the  plaintiffs  could  maintain 
ejectment  and  therefore  the  bill  ought  to  be  dismissed.  We 
do  not  believe  it.  In  the  first  place  the  parties  have  proceeded 
to  state  the  facts  in  their  complaint,  and  we  have  yet  to  learn 
that  under  any  code  system  which  prevails  at  the  present  time, 
the  party  is  to  go  out  of  court  because  he  has  brought  his  suit 
in  equity  when  he  ought  to  have  brought  it  in  law  or  vice 
versa^  and  that  he  is  to  be  barred  or  suffer  the  misfortune 
which  may  come  from  a  dismissal  of  his  suit  because  of  the 
date  at  which  it  was  filed  with  reference  to  the  time  when  his 
rights  accrued.  Aside  from  this,  however,  we  do  not  believe 
ejectment  could  be  maintained.  The  plaintiffs  were  not  enti- 
tled to  possession  in  that  sense  which  would  permit  them  to 
bring  an  action  in  ejectment.  It  will  be  observed  that  there 
had  been  no  partition  of  the  estate, — the  widow  took  a  life  in- 
terest in  half  of  it  and  the  children  a  fee  in  the  balance  with  a 
remainder  after  the  life  estate  was  exhausted.  It  is  quite  im- 
possible for  us  to  see  that  they  were  entitled  to  these  partic- 
ular lots  or  to  the  possession  of  them,  and  that  the  life  estate 
of  the  widow  did  not  attach.  Until  legal  determination  that 
question  was  an  open  one.  If  the  widow  had  a  life  interest 
in  these  lots  and  it  is  possible  she  might  have  asserted  it,  her 
deed  undoubtedly  conveyed  the  right  of  possession  and  eject- 
ment would  not  lie.  Where  there  is  an  undivided  estate  and 
the  plaintiffs  have  a  fee  in  part  of  it,  and  the  widow  a  life 
estate  in  the  balance,  we  do  not  see  how  ejectment  could  be 
Vol.  XVI — 8 
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maintained  prior  to  partition,  and  we  believe  that  an  equi- 
table suit  is  a  proper  remedy  to  ascertain  the  rights  of  the 
parties.  We  have  grave  doubts  respecting  the  form  and 
complexion  of  this  bill  and  the  nature  of  the  relief  which  it 
seeks,  that  is,  we  doubt  whether  the  parties  have  drafted  a 
bill  which  will  in  the  end  permit  a  complete  determination  of 
the  rights  of  the  parties.  In  some  respeots  it  seems  to  us 
their  remedy  has  been  misconceived  and  the  bill  inaptly  drawn, 
although  perhaps  it  may  be  broad  enough  to  entitle  them  to  a 
judicial  determination  of  the  character  of  the  deed.  How  they 
will  get  any  substantial  relief  without  the  presence  of  all  the 
parties  we  do  not  know.  The  bill  could  with  prudence  and 
safety  be  redrafted  along  somewhat  different  lines.  This  is  of 
course  for  counsel  to  determine,  but  we  state  it  because  some 
of  our  suggestions  would  seem  to  be  inappropriate  to  the 
bill  as  drawn. 

The  appellees  also  object  because  there  was  no  offer  to  re- 
turn the  price  and  no  allegation  that  there  was  no  acquies- 
cence on  the  part  of  the  adult  plaintiffs.  We  do  not  discover 
from  the  bill  or  the  answer,  in  the  absence  of  proof  at  any 
rate,  that  the  plaintiffs  got  any  part  of  the  purchase  price. 
It  is  quite  true  the  answer  avers  the  adult  plaintiffs  did  ac- 
quiesce, but  that  is  a  matter  of  proof,  and  having  been  denied 
by  the  replication,  we  cannot  assume  the  fact  in  order  to  sus- 
tain the  judgment.  It  is  quite  clear  there  would  have  to  be 
some  proof  of  the  receipt  of  the  money  to  uphold  Uie  conten- 
tion. 

The  objection  is  also  made  that  the  executrix  and  widow 
is  not  a  party.  We  think  she  ought  to  be  in  the  suit.  There 
is  no  question  concerning  this  proposition.  This,  however, 
affords  no  basis  for  the  judgment  because  these  plaintiffs 
could  maintain  a  bill  as  against  the  subsequent  grantees  of 
the  estate,  assuming  that  the  facts  or  the  law  warrants  it  with- 
out the  presence  of  the  executrix,  unless  they  object  because 
of  the  failure  to  join  her.  The  matter  probably  sufficiently 
appeared  on  the  face  of  the  complaint  to  compel  a  demurrer, 
but  if  it  did  not,  it  should  have  been  set  up  by  answer.     The 
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failure  to  take  advantage  of  a  defect  of  parties  undoubtedly 
waives  the  objection. 

This  brings  us  to  the  fundamental  proposition,  and  the  only 
one  about  which  we  propose  to  say  very  much :  The  power 
of  the  widow  and  executrix  to  dispose  of  the  estate.  Not- 
withstanding the  multitude  of  cases  cited  by  the  appellees 
which  decide  the  question  under  divers  conditions,  though 
generally  in  cases  where  the  power  has  been  definitely  granted 
but  to  be  exercised  for  definite  purposes,  we  remain  of  the 
opinion  that  according  to  the  weight  of  authority,  as  well  as 
the  volume  and  force  of  it,  the  law  is  not  with  them.  The 
matter  has  been  presented  in  various  ways,  and  while  most 
of  the  decisions  are  applied  and  expressly  limited  to  particular 
facts,  we  believe  it  may  be  safely  said  that  an  estate  which 
18  cast  on  the  heir  by  the  law  or  devolved  on  him  by  will, 
cannot  be  divested  nor  taken  away  by  the  exercise  of  a  power 
given  to  a  repi-esentative  unless  the  intention  is  most  clearly 
and  most  unmistakably  expressed,  and  its  use  essential  to  the 
execution  of  the  evident  purposes  of  the  testator.  There  is 
a  very  wide  difference  between  the  rule,  which  controls  in  the 
interpretation  of  deeds  and  of  wills.  We  must  ascertain 
what  the  intention  of  the  testator  was,  and  being  able  to 
gather  that  intention,  it  will  control  regardless  of  the  phrase- 
ology in  which  he  has  expressed  his  purpose.  This  princi- 
ple has  been  declared  by  the  supreme  court  of  the  United 
States  in  no  unmistakable  terms.  It  was  said,  ^4n  the 
American  cases  there  seems  to  be  less  confusion  and  nicety 
on  this  point;  and  the  courts  have  generally  applied  to  the 
construction  of  such  powers  the  great  and  leading  principle 
which  applies  to  the  construction  of  other  parts  of  the  will, 
to  ascertain  and  carry  into  execution  the  intention  of  the 
testator."     Peter  v.  Beverly,  10  Pet.  632,  663. 

It  will  be  found  wholly  unnecessary  to  depart  from  the 
terms  of  the  will  in  order  to  determine  the  intention  and  the 
extent  of  the  power.  As  we  proceed  it  will  be  observed  that 
the  power  is  limited  by  reason  of  a  condition  resulting  from 
the  devise,  and  it  will  be  wholly  unnecessary  to  attempt  to 
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adcertain  what  the  intention  of  the  testator  was  in  order  to 
reach  the  conclusion  that  there  was  a  limitation  upon  the 
power.  Doubtless  our  position  might  be  supported  by  a  con- 
sideration of  the  terms  of  the  instrument  and  of  the  represen- 
tative capacity  of  the  widow.  Power  was  not  given  her  as  a 
legatee,  but  as  an  executrix.  Under  these  conditions  the 
grant  of  power  was  a  grant  uncoupled  with  an  interest  because 
the  interest  was  unessential  to  the  execution  of  the  power 
and  was  simply  a  naked  one  to  carry  out  the  objects  and  pur- 
poses of  the  will.  Tiiis  position  is  sustained  by  many  author- 
ities and  under  the  terms  of  this  devise  we  believe  the  prin- 
ciple is  clearly  applicable.  It  will  be  noticed  by  recurring 
to  tlie  terms  of  the  instrument  that  the  power  was  given  to 
the  executrix  as  such,  and  manifestly  embraces  only  the  right 
to  make  a  sale  for  the  best  interests  of  the  estate.  This  is  a 
limitation  upon  the  right  to  exercise  it  and  probably  on  the 
limit  of  its  duration.  Marsh  v.  Wheeler^  2  Edwards'  Chan.  155 ; 
Gr^gg  V,  Currier^  36  N.  H.  200;  Dexter  v.  Sullivan^  34  N.  H. 
478;  Fluke  v.  Executors  of  Fluke  et  al.,  16  N.  J.  Equity,  478; 
Sope  V.  Johnson  J  2  Yerger,  123 ;  Sharpsteen  v.  TiUou^  3  Co  wen, 
651 ;  Moores  v.  Moores^  41  N.  J.  Law,  440 ;  Hovey  v.  Chishobn^ 
9  N.  r.  Supp.  671 ;   Ward  v.  Barrows,  2  Oliio  State,  241. 

A  good  many  other  authorities  might  be  cited  along  the 
same  line,  but  these  are  enough  to  indicate  the  general  course 
which  the  decisions  take  and  the  doctrine  which  underlies  the 
whole  of  them.  A  power  of  this  description  so  far  as  we  are 
able  to  gather  is  always  limited  to  the  purposes  which  the 
testator  evidently  entertained.  There  is  a  recognized  differ- 
ence between  a  power  coupled  with  an  interest,  and  one  with- 
out it,  into  which  we  need  not  enter,  because  here  the  widow 
took  an  estate  by  the  express  terms  of  the  devise.  The  power 
was  granted  to  her  as  an  executrix  and  was  evidently  given 
only  for  the  purpose  of  carrying  out  the  testator's  intentions. 
We  do  not  have  to  determine  whether  the  situation  and  con- 
dition of  the  estate  warranted  the  exercise  of  the  power.  It 
has  sometimes  happened  where  the  estate  was  to  be  sold  and 
reinvested,  or  where  it  was  to  be  sold  for  the  purposes  of  di- 
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vision  and  partition,  a  different  construction  has  been  given 
to  the  terms  of  the  power,  but  this  is  only  in  subordination 
to  the  general  principle  already  expressed,  to  wit,  what  were 
the  purposes  and  intentions  of  the  testator,  and  how  broadly 
must  the  power  be  construed  in  order  to  effectuate  them.  On 
the  allegations  of  the  bill  these  questions  are  presumably  out 
of  the  case.  The  bill  charges  that  the  debts  were  only  a  few 
thousand  doUara  and  the  legacies  only  $4,500  and  that  no 
debts  were  proven  against  the  estate,  showing  presumptively 
that  the  debts  and  legacies  were  all  paid.  The  bill  likewise 
shows,  and  under  the  present  condition  of  affairs  we  must 
assume  it  to  be  true  because  the  plaintiffs  were  not  permitted 
to  offer  proof  about  it,  and  the  case  went  off  on  the  hjrpoth- 
esis  that  the  complaint  did  not  state  a  cause  of  action,  the 
widow  received  sixty-odd  thousand  dollars  besides  the  cash 
on  hand  at  the  date  of  the  testator's  demise.  This  was  largely 
more  than  enough  to  pay  the  debts  and  all  specific  legacies 
and  leave  the  balance  of  the  estate  to  go  as  it  had  been  de- 
vised. If  this  is  true,  and  we  must  assume  it  for  our  present 
purposes,  it  necessarily  follows  that  the  power  need  not  have 
been  exercised  as  to  the  lots  in  controversy  in  order  to  carry 
out  any  purpose  or  intention  deducible  from  the  terms  of 
the  insti'ument.  This  proposition  being  out  of  the  way,  we 
come  now  to  what  in  our  view  is  the  fundamental  question. 
As  already  intimated  the  heir  can  never  be  disinherited  ex- 
cept by  an  express  devise  or  by  a  purpose  declared  in  the 
instrument  from  which  there  is  no  escape.  This  principle 
is  old  and  well  settled  and  we  refer  only  to  a  single  text-book 
and  two  or  three  authorities  concerning  it.  1  Redfield  on 
Wills  (2ded.),  *4&5,  note  6;  1  Redfield  on  Wills  (2d  ed.), 
*434,  §  18 ;  Areson  v,  Aresorij  3  Denio,  458,  461 ;  AllerCn 
ExectUars  v.  Aliens  18  How.  385. 

Starting  with  this  fundamental  principle  the  balance  of  the 
journey  and  the  authorities  which  we  shall  cite  will  be  along 
a  well-defined  highway. 

On  the  death  of  Cowell  and  by  his  will  the  estate  was  di- 
vided into  two  parts,  of  which  the  children  took  the  fee  in 
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one  half,  the  widow  a  life  estate,  and  the  heirs  a  fee  in  the 
remainder.  We  do  not  undertake  to  determine,  nor  do  we 
decide  whether  this  statement  as  to  the  widow*s  estate  is  ab- 
solutely and  entirely  accurate.  We  do  not  undertake  to  de- 
termine in  advance  whether  a  failure  on  her  part  to  elect  that 
she  would  not  take  under  the  will  deprived  her  of  the  fee  in 
the  one  half  of  the  estate,  to  which  under  the  statute  she  was 
entitled.  We  have  already  decided  that  the  testator  may  not 
devise  away  from  the  widow  the  absolute  one  half,  though  in 
that  case  there  was  an  election  and  an  assertion.  We  do  not 
concede  it  would  make  any  difference  whether  the  widow 
took  a  life  estate  in  one  half  of  it,  or  an  absolute  fee  in  one 
half  of  it ;  in  either  event,  as  we  read  the  cases,  her  power 
would  only  be  coextensive  with  the  estate  which  was  be- 
queathed to  her,  unless  to  carry  out  the  evident  purposes  of 
the  testator  a  broader  power  must  be  given  her,  which  she 
might  exercise  to  the  disinheritance  of  the  heirs,  or  the  de- 
struction of  the  estate  g^ven  to  the  legatees.  This  question 
has  been  before  the  supreme  court  of  the  United  States  and 
we  are  satisfied  to  l)egin  and  end  our  examination  with  the 
opinions  of  that  court  when  they  are  unanimous  or  reasona- 
bly so.  In  tlie  two  cases  which  we  shall  cite  from  that  court 
it  is  undoubtedly  held  that  where  a  power  of  disposal  ac- 
companies a  devise  of  a  life  estate,  the  power  is  limited  to 
whatever  acts  the  person  holding  a  life  estate  can  perform  con- 
sistent with  the  estate  devised,  unless  the  words  clearly  indi- 
cate a  larger  power,  and  a  larger  power  must  be  exercised  in 
order  to  effectuate  the  intentions  of  the  testator.  In  the  opin- 
ion of  that  court  construing  a  will  and  granting  a  power  in 
the  words,  "  to  do  with  as  she  sees  proper  before  her  death, '' 
these  words  only  confer  a  power  to  deal  with  the  property  in 
such  manner  as  is  consistent  with  the  estate  granted.  As 
the  court  puts  it,  "whatever  power  of  disposal  the  words 
confer  is  limited  by  the  estate  with  which  they  are  connected." 
Brandt  v.  Virginia  Coal  ^  Iron  Co.^  93  U.  S.  826.  This  doc- 
trine was  afterwards  affirmed  and  this  express  language  ap- 
proved in  a  very  similar  case.     Giles  v.  Little^  104  U.  S*  291. 
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Fide  also,  Patty  v,  Q-ooUhy^  61  Ark.  61 ;  King  v.  Whiten^  16 
Wis.  686 ;  Brearley  v.  Brearley^  9  N.  J.  Equity,  21 ;  Iowa  Loan 
^  Tru9t  Co.  V.  Holderbaunj  86  la.  1. 

From  these  authorities  it  is  quite  clear  that  a  power  given 
to  an  executrix  in  terms  like  those  used  in  this  will,  and  under 
like  circumstances  and  coupled  with  a  life  estate,  gives  no 
right  to  make  any  sale  or  disposition  of  the'property  unless 
such  sale  or  disposition  is  necessary  to  carry  out  the  express 
provisions  of  the  will  and  is  essential  to  the  due  administror 
tion  of  the  estate.  We  put  in  this  limitation  not  because  the 
authorities  require  us  to  limit  it,  for  they  seem  to  broadly 
hold  that  wherever  there  is  a  power  of  sale  as^  in  this  case 
coupled  with  a  devise  of  a  life  estate  to  the  representative  who 
is  to  exercise  it,  it  may  be  only  exercised  in  a  manner  con- 
sistent with  the  estate  granted,  yet  we  are  not  in  the  present 
litigation  compelled  to  go  to  this  extent.  It  is  enough  for  us  to 
hold  that  the  power  given  to  the  executrix  could  only  be  exer- 
cised with  reference  to  the  estate  devised,  because  it  is  quite 
evident  from  the  allegations  of  the  bill  and  we  assume  the  proof 
will  accord  with  it,  that  no  other  disposition  was  essential  or 
necessary  in  order  to  effectuate  the  testator's  purpose,  to  wit, 
pay  his  debts  and  pay  the  specific  legacies  granted.  Under 
these  circumstances  the  heirs  may  not  be  disinherited  or  the 
legatees  deprived  of  their  legacies  by  the  use  of  this  power 
which  can  only  be  exercised  for  the  best  interests  of  the  estate. 
The  estate  as  we  understand  it  may  be  absorbed  and  used  for 
the  purposes  of  distribution  or  the  payment  of  debts.  Where 
as  in  this  case,  land  is  specifically  devised,  it  is  in  no  sense, 
as  we  look  at  it,  part  of  the  estate  with  reference  to  which 
the  executrix  is  given  power ;  it  has  passed  by  the  terms  of 
the  devise  to  the  legatees,  subject  only  to  the  power  of  the 
executrix  either  in  the  exercise  of  that  specifically  granted, 
or  under  statutory  authority  to  appropriate  it  to  the  payment 
of  debts.  It  is  quite  clear  when  once  it  appears  that  no  sale 
was  necessary  to  pay  debts  or  legacies,  that  the  legatees  must 
take  the  undisposed  of  balance,  subject  possibly  to  a  life  in- 
terest in  some  or  all  of  it,  free  and  clear  from  the  power  of 
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dispositioii  by  the  representative.  As  the  case  stands  in  the 
bill,  we  believe  the  complainants  had  a  right  to  offer  proof. 
We  further  believe  that  the  proof  being  adequate  and  in  ac- 
cordance with  the  averments,  they  would  be  entitled  to  a 
decree  adjudging  this  conveyance  invalid.  It  would  certainly 
be  true  as  to  the  minor  heirs  who  are  peculiarly  wards  of  clian- 
cery.  Whether  it  would  be  true  as  to  those  who  have  become 
of  adult  age,  or  whether  there  are  any  facts  or  circumstances 
which  would  estop  them  either  by  acquiescence,  the  receipt  of 
money  or  otherwise,  we  do  not  undertake  to  say,  because  there 
is  nothing  before  us  which  will  afford  a  basis  for  the  decision. 
We  have  gone  as  far  as  we  believe  the  situation  of  the 
record  warrants,  and  with  these  suggestions  the  case  must  be 
reversed  and  remanded. 

Itever9edn 
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The  People  v.  Clough,  Exbcuteix  (Musgbove,  Adhb. 

TO  Collect,  Substituted). 

L  Bonds — CoKDrriONS— Pubchasb  of  Statb  Lands — Gsbtifioatx. 

A  ooodition  in  a  bond  given  by  the  purchaser  of  state  land  whereby  he 
obligated  himself  to  comply  with  all  the  terms  of  the  certificate  of 
purchase  makes  such  certificate,  with  its  terms  and  conditions,  a 
pai-t  of  the  bond. 

2.  Samb — Alternative  Conditions — Pleading. 

Where  a  bond  given  by  a  pui*chaser  of  state  lands  was  conditioned, 
inter  aUa,  to  pay  the  residue  of  the  purchase  price  at  the  times  and 
in  the  manner  provided  in  the  certificate  of  purchase  and  that  he 
would  faithfully  comply  with  all  the  terms  of  the  certificate  of  pur- 
chase issued  to  him  by  the  state  board  of  land  commissioners,  and 
the  certificate  of  purchase  contained  a  provision  that  the  purchaser 
agreed  to  make  the  payments  of  the  balance  of  the  purchase  money 
as  therein  stipulated,  or  on  failure  so  to  do,  to  immediately  vacate 
said  premises,  the  bond  was  in  the  alternative  either  to  pay  or 
vacate  the  premises,  and  the  obligor  had  an  option  to  choose  which 
alternative  he  would  perform,  and  in  an  action  on  the  bond  to  re- 
oorerthe  purchase  price,  it  was  incumbent  on  plaintiff  to  allege 
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and  prove  a  failure  of  performance  of  both  alternative  conditions. 

3.  Same — Subbendbb  of  Possession. 

Where  a  purchaser  of  state  lands  executed  a  bond  which  could  be  satis- 
fied by  either  paying  the  balance  of  the  purchase  money  or  by 
vacating  the  premises,  a  performance  of  the  latter  alternative  did 
not  require  a  surrender  to  the  state  of  the  certificate  of  purchase, 
but  required  only  a  surrender  of  the  actual  possession  of  the  land. 

4.  Appellate  Pbactice— Ebbor  without  Pbejudice. 

An  error  of  the  trial  court  can  be  complained  of  in  the  appellate  court 
only  by  the  party  against  whom  it  was  committed  and  not  by  the 
party  in  whose  favor  it  was  committed. 

Error  to  the  IH^trict  Court  of  Arapahoe  Count}/, 

Mr.  Bybok  L.  Cabb,  attorney  general,  and  Messrs.  Tollbs 
&  CoBBBY,  for  plaintiff  in  error. 

Mr.  R.  W.  BoNYNGB,  Messrs.  Sising  &  Mabshall  and 
Messrs.  Dotjd  &  FowLiEB,  for  defendant  in  error.  . 

WlLSOK,  J. 

In  December,  1888,  one  Frank  K.  Atkins  purchased  from 
the  state  four  quarter  sections  of  state  land  for  the  price  and 
sum  of  $6.00  per  acre,  being  $960  for  each  quarter  section. 
Upon  payment  in  cash  at  the  time  of  the  purchase  of 
thirty  per  cent  of  the  purchase  piice  of  each  tract,  and  the 
execution  of  a  bond  required  by  the  state  board  of  land  com- 
missioneiTs,  he  received  from  the  board  a  certificate  of  pur- 
chase in  the  usual  form  for  each  quarter  section.  Each  bond 
ran  to  the  people  of  the  state  of  Colorado,  and  was  in  the 
sum  of  $1,344,  being  double  the  amount  of  the  unpaid 
balance  dae  on  the  purchase  money.  The  condition  was, 
"  that  if  the  above  bounden  Frank  K.  Atkins  will  secure  the 
state  from  loss  or  waste,  and  will  not  cut  or  waste  more  tim- 
ber than  shall  be  necessary  for  the  improvement  of  the  land, 
or  for  fuel  for  the  use  of  the  family  of  the  purchaser,  before 
final  payment  made  for  said  land ;  and  further,  that  he  will 
well  and  faithfully  pay  the  residue  of  the  purchase  money  for 
said  land  to  the  people  of  the  state  of  Colorado,  in  seven 
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equal  annual  payments^  on  the  24th  day  of  December  in  each 
year,  payments  to  be  made  to  the  state  board  of  land  commis- 
sioners, with  interest  on  each  of  the  deferred  payments  at  the 
rate  of  seven  per  cent  per  annum  from  date ;  and  further, 
that  he  shall  and  will  faithfully  comply  with  all  the  terms  of 
the  cei-tificate  of  purchase  issued  to  him  by  the  register  of  the 
state  board  of  land  commissioners,  and  with  all  the  provisions 
of  the  law  relating  to  the  sale,  etc.,  of  state  lands,  then  this 
obligation  to  be  void;  otherwise  to  be  and  remain  in  full 
force  and  effect."  Each  of  the  bonds  was  signed  as  surety 
by  John  A.  Clough,  now  deceased,  the  administrator  of  whose 
estate  is  the  defendant  herein. 

In  April,  1889,  Atkins  assigned  the  certificates  to  one 
Stuart  O.  Henry,  and  thereafter,  two  of  the  seven  annual 
payments  provided  for  were  made  and  indorsed  upon  the  cer- 
tificates. No  further  payments  were  made.  The  Colorado 
Savings  Bank  afterwards  became  the  owner  of  the  certifi- 
cates, through  a  mortgage  executed  to  it  by  Henry  upon  his 
interest  in  the  premises,  and  at  its  instance,  the  board  of 
land  commissioners  ordered  the  attorney  general  of  the  state 
to  institute  this  suit  upon  the  bonds  given  by  Atkins  with 
Clough  as  surety,  to  recover  the  balance  due  on  the  purchase 
price  of  the  said  lands,  upon  condition  that  the  bank  pay  all 
costs  and  expenses  for  the  institution  and  maintenance  of  the 
suit,  and  further  agreeing  that  upon  recovery  by  the  state,  if 
such  were  the  case,  the  state  would  convey  the  premises  by 
good  and  sufficient  deed  to  Thomas  B.  Stuart,  assignee  of 
the  bank.  The  findings  of  the  court  were  in  favor  of  plain- 
tiff upon  the  issues  joined,  but  judgment  was  rendered 
against  the  defendant  for  nominal  damages  only,  namely,  for 
the  sum  of  fl.OO  in  each  cause  of  action.  The  plaintiff 
thereupon  brings  the  cause  to  this  court  on  error  for  review. 

The  contention  of  the  defendant  is  that  under  the  proof, 
plaintiff  in  error  failed  to  make  a  case,  because  it  is  claimed 
the  bond  was  conditioned  in  the  altemafive  for  the  perform- 
ance  of  one  of  two  things,  and  that  plaintiff  neither  alleged 
nor  proved  the  nonperformance  of  both  of  the  conditions. 
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both  of  which  were  essential  to  have  sustained  a  judgment 
in  behalf  of  plaintiff.  It  is  further  contended  that  in  the 
event  this  proposition  is  not  correct,  that  the  bonds  were 
penal  bonds,  and  under  the  pleadings  and  proof,  plaintiff  was 
entitled  to  recover,  if  at  all,  nominal  damages  only,  a^  it  did. 
It  will  be  observed  that  the  bond  was  fourfold  in  its  con- 
ditions. The  obligor  bound  himself,  first,  to  secure  the 
state  from  loss  or  waste ;  second,  not  to  cut  or  waste  more 
timber  than  should  be  necessary  for  the  improvement  of  the 
land,  or  for  fuel  for  the  use  of  the  family  before  final  payment ; 
third,  to  make  payment  of  the  residue  of  the  purchase  money 
at  the  times  and  in  the  manner  provided  in  the  certificate  of 
purchase ;  fourth,  that  he  would  faithfully  comply  with  all 
the  terms  of  the  certificate  of  purchase  issued  to  him,  etc. 
We  think  the  law  is  well  settled,  as  contended  for  by  defend- 
ant, that  the  obligation  expressed  in  the  bond  which  the 
maker  assumed,  to  comply  with  all  the  terms  of  the  certifi- 
cate of  purchase  for  the  land,  makes  such  certificate  of  pur- 
chase, with  its  terms  and  conditions,  a  part  of  the  bond. 
Fortt  et  ah  v.  Leonard  et  al.^  112  Ala.  296 ;  Locke  v.  McVean^ 
33  Mich.  473 ;  May  or ^  etc,^  v.  Construction  Co.,  82  Hun,  553. 
In  Locke  v.  McVean^  it  was  said  by  the  court  that  in  such 
case  the  transaction  must  be  viewed  as  it  would  be  if  the 
contract, — ^which  in  this  case  was  the  certificate  of  purchase, 
— ^had  been  copied  into  the  preamble  of  the  condition  of  the 
bond.  The  recitals  in  the  certificate  of  purchase,  therefore, 
constitute  a  part  of  the  bond,  and  reference  must  be  made  to 
them  equally  with  any  other  recital  in  the  bond  itself,  to  de- 
termine the  character  of  the  obligation  which  the  maker  of 
the  bond  and  his  surety  assumed,  and  their  liabilities  thereon. 
Each  of  these  certificates,  after  reciting  the  fact  of  purchase 
by  Atkins,  the  amount  of  the  purchase  money,  the  payment 
of  the  thirty  per  cent,  and  the  fact  that  upon  surrender  of 
the  certificate,  and  fully  complying  with  the  conditions  of 
the  bond,  and  with  all  the  provisions  of  the  statute  in  such 
case,  and  upon  the  payment  of  the  balance  due  as  provided, 
the  said  Atkins  would  be  entitled  to  a  patent  for  the  land. 
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also  contained  the  following  provision  :  '^  Time  is  an  essen- 
tial ingredient  in  the  premises,  and  the  purchaser  herein 
agrees  in  accepting  the  certificate,  to  make  the  payments  as 
above  specified ;  or  on  failure  so  to  do,  to  immediately  va- 
cate said  premises ;  thereafter  remaining  in  possession  of  said 
property  shall  be  unlawful,  and  the  occupier  may  be  sum- 
maiily  ejected,  and  the  right  of  possession  shall  revert  to  the 
state  of  Colorado."  It  is  upon  this  that  the  defendant  bases 
his  claim  that  the  bond,  so  far  as  it  applied  to  the  payment 
of  the  balance  of  the  purchase  money,  was  in  the  alternative. 
It  is  his  contention  that  the  obligation  with  reference  to  the 
payment  of  the  balance  of  the  purchase  money  could  be  sat- 
isfied by  the  immediate  vacation  of  the  premises,  and  in  this, 
we  think  he  is  correct. 

In  addition  to  such  construction  being  apparently  sup- 
ported by  the  plain  language  of  the  contract,  an  examination 
of  the  various  statutes  in  reference  to  the  sale  of  state  lands, 
and  the  powers  and  duties  of  the  state  board  of  land  com- 
missioners will  show  such  to  have  been  the  intent  of  the  law 
under  which  the  contract  was  executed,  and  which  enters 
into  and  controls  it.  The  first  legislative  enactment  in  re- 
gard to  the  sale  and  disposition  of  state  land  was  in  1877. 
Genl.  Laws,  page  719.  Section  5  of  this  act  provided  that 
the  purchaser  of  each  tract  at  public  sale  should  make  the 
first  cash  payment,  being  thirty  per  cent  of  the  whole  amount 
of  the  purchase  money,  and  execute  a  penal  obligation,  con- 
ditioned for  the  payment  of  the  residue  of  the  purchase 
money,  to  the  people  of  the  state  of  Colorado  in  seven  equal 
annual  payments,  with  interest,  etc.  Section  9  provided  that 
if  any  one  payment  should  remain  unpaid  for  one  year  after 
the  same  became  due,  the  state  board  of  land  commissioners 
might  direct  the  attorney  general  to  put  such  obligation  in 
suit,  or  might  again  sell  the  land  for  part  payment  of  which 
the  obligation  had  been  given.  By  these  statutes,  the  intent 
was  manifestly  shown  to  make  the  primary,  principal,  and 
only  purpose  and  object  of  the  bond,  that  for  the  direct  pay- 
ment of  money, — in  other  words,  a  specific  promise  to  pay 
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the  balance  of  the  purchase  money  for  the  land  bought.  Pay- 
ment alone  could  satisfy  it.  This  was  the  only  kind  of  bond 
that  the  board  of  land  commissioners  was  authorized  to  exact 
or  receive,  and  it  was  not  empowered  to  insert  in  it  any  con- 
dition other  than  for  the  payment  of  the  purchase  money. 

At  the  legislative  session  of  1887,  the  entire  act  of  1877, 
together  with  all  acts  amendatory  of  it,  was  repealed,  and  a 
new  statute  upon  the  same  subject,  but  radically  different  in 
its  important  features,  was  enacted.  Under  the  provisions 
of  this  new  act,  the  sale  now  under  consideration  took  place, 
and  by  it  the  rights  of  the  parties  to  this  suit  must  be  meas- 
ured and  determined.  In  this  new  act,  there  was  no  pro- 
vision or  requirement  whatever,  as  in  the  old,  for  the  taking 
or  requirement  by  the  board  of  a  bond  of  any  character  to 
be  executed  by  the  purchaser  for  the  making  of  the  deferred 
payments.  In  sections  14  and  15,  which  prescribe  the  time, 
terms,  and  conditions  of  sale,  there  is  no  reference  to,  or  any 
provision  whatever  for  a  bond  of  any  kind  or  character,  to 
be  given  by  or  exacted  from  the  purchaser.  The  issuance 
of  the  certificate  of  purchase  is  made  dependent  alone  upon 
compliance  with  the  conditions  expressed  in  those  two  sec- 
tions. Section  16,  which  is  apparently  substituted  for  sec- 
tion 9  of  the  original  act  wholly  omits  the  provision  that 
the  state  board  might,  upon  the  failure  of  the  purchaser  to 
make  any  one  of  the  payments  provided  for  in  his  certificate, 
direct  the  attorney  general  to  bring  suit  upon  his  obligation. 
Section  18  provides  that  "  when  in  the  judgment  of  the  state 
board  a  bond  by  the  purchaser  of  state  lands  is  necessary, 
the  state  board  shall  require  such  purchaser  to  give  a  bond 
upon  such  conditions  as  the  board  may  determine."  Here 
was  a  broad  power  given  to  the  board  to  require  bond  with 
such  conditions  as  it  might  prescribe.  It  seems  unreasonable 
to  us,  that,  as  contended  by  plaintiff,  the  object  of  this  pro- 
vision was  alone  to  empower  the  board  to  exact  a  bond  whose 
primary  and  principi\l  object  should  be  to  insure  the  making 
of  the  deferred  payments  of  purchase  money.  The  provi- 
sions for  such  a  bond,  as  contained  in  the  old  law,  had  been 
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entirely  omitted.  It  seems  more  reasonable  to  us  that  the 
legislative  intent  was  to  empower  the  board  to  require  a 
bond  to  protect  the  interests  of  the  state  more  especially  in 
other  respects,  such  as  from  waste,  and  a  destruction  of  tim- 
ber, if  the  land  was  timbered.  The  interests  of  the  state 
were  carefully  guarded  and  fully  protected,  so  far  as  the 
making  of  deferred  payments  was  concerned,  without  a  bond. 
The  purchaser  had  already  paid  nearly  one  third  of  the  pur- 
chase money  in  cash,  before  the  execution  to  him  of  a  certifi- 
cate. The  legal  title  to  the  land  still  remained  in  the  state, 
the  certificate  not  purporting  to  convey  to  the  purchaser  any 
title  whatever,  and  another  provision  of  the  statute  expressly 
empowered  tlie  board,  in  case  of  a  failure  to  make  any  one 
payment,  to  resell  the  land,  all  prior  pa}'ments  in  such  case 
being  forfeited  to  the  state.  As  the  law  contemplated,  how- 
ever, the  improvement  of  the  land  sold,  and  the  sale  only  to 
those  who  contemplated  actual  settlement,  it  might  be  highly 
impoi-tant,  and  would  be,  in  fact,  to  require  a  purchaser  to 
indemnify  the  state  against  any  waste  which  might  materially 
diminish  the  value  of  the  land,  and  thereby  entail  a  serious 
loss  to  the  state  in  the  event  the  sale  was  not  finally  con- 
summated. Under  this  provision,  too,  it  is  obvious  that  the 
board  might  have  made  the  sole  condition  of  the  bond  an 
obligation  not  to  commit  waste,  or  not  to  cut  any  more  timber 
thap  was  necessary  for  the  improvement  of  the  land  and  for 
fuel  for  the  purchaser,  or  for  vacation  of  the  premises,  upon 
failure  to  make  any  one  payment.  This  last  was  under  the 
apparent  theory  of  the  law,  a  very  important  condition.  A 
sale  was  contemplated  only  to  a  settler,  in  order,  no  doubt, 
to  prevent  the  acquirement  of  the  land  by  speculators,  and 
it  was  highly  important  the  state  should  have  full  possession 
in  event  the  purchaser  failed  to  comply  with  his  agreements, 
and  the  state  undertook  to  exercise  its  right  of  resale  to  an- 
other. The  state  could  fully  protect  itself  from  the  nonpay- 
ment of  purchase  money  by  withholding  a  title,  and  a  resale, 
but  it  could  have  no  protection  otherwise  than  by  a  bond 
from  the  pui'chasei*,  from  waste  and  the  wrongful  withhold- 
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ing  of  possession.  Because  the  board  saw  fit  to  insert  as 
one  of  the  conditions  of  the  bonds  in  question  that  the  pur- 
chaser should  make  the  deferred  payments  according  to  his 
agreements,  is  no  reason  why,  in  our  opinion,  the  bond  should 
be  construed  as  one  whose  principal  object  and  purpose  was 
to  secure  such  payment.  The  vacating  of  the  premises  was 
essential  in  order  that  the  board  might  resell,  as  it  was  em- 
powered to  do  in  section  16,  in  case  of  nonpayment  of  the 
purchase  money,  and  the  vacating  could  only  be  required  or 
demanded  in  case  of  such  nonpayment.  It  seems,  therefoi*e, 
clear  to  us  to  have  been  the  legislative  intent  that,  as  evi- 
denced by  the  terms  of  the  bond  itself,  the  condition  as  to 
the  payment  of  the  purchase  money  might  and  would  be 
satisfied  by  a  prompt  vacating  of  the  premises.  The  bond 
was  in  this  respect,  but  in  no  other,  in  the  alternative. 

Our  conclusion  as  to  the  legal  construction  of  this  provision 
in  the  bond  is  manifestly  in  harmony  with  the  evident  policy 
which  the  legislature  by  its  act  of  1887  intended  to  adopt 
with  reference  to  the  side  of  state  lands.  This  was  not  only 
to  secure,  as  required  by  the  constitution,  *'  the  maximum 
possible  amount  therefor,"  which  was  done  by  retaining  the 
old  requirement  that  the  land  should  be  sold  at  public  auc- 
tion, after  due  notice,  and  none  at  less  than  appraised  value 
previously  made,  but  also  to  insure  the  settlement  or  improve- 
ment of  the  land  by  providing  that  sales  should  be  made  to 
actual  settlers  only,  or  to  persons  who  would  improve  the 
same.  This  most  laudable  object  was  evidently  to  prevent 
purchases  for  speculation  only,  as  we  have  said,  and  to  add 
to  the  material  wealth  of  the  state.  That  this  was  one  of 
the  chief  objects  sought  to  be  attained,  is  shown  by  the  ex- 
press language  of  section  14.  It  was  in  furtherance  of  this 
purpose  that  the  power  to  require  a  bond  was  given  to  the 
board  of  land  commissioners.  In  case  a  purchaser  should 
fail  to  make  payments,  the  state  would  not  thereby  alone 
suffer  any  damage,  because  it  had  already  received  nearly 
one  third  of  the  entire  purchase  money  in  c^ish,  and  still  owned 
the  legal  title  to  the  land,  with  power  expressly  granted  by 
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statute  to  sell  again  in  such  contingency.  If,  however,  a  pur- 
chaser had  taken  possession  of  the  land  before  such  failure, 
and  retained  it  thereafter,  then  the  state  might  be  injured, 
because  of  its  inability  to  give  possession  to  a  subsequent  pur- 
chaser. It  might  also  be  materially  damaged  if  a  purchaser 
in  possession,  and  before  he  had  completed  final  payments, 
should  commit  such  waste  upon  the  land  as  to  destroy  or  im- 
pair its  value.  It  was  to  protect  the  state  against  damages 
resulting  from  these  causes  that  the  bond  was  required.  It 
was  not  unreasonable,  therefore,  and  was  in  strict  accordance 
with  its  policy,  for  the  state  to  say  to  the  purchaser,  as  we 
believe  it  does  by  this  provision  in  the  bond,  "  If  you  fail  to 
make  the  payments  of  purchase  money,  you  may  surrender 
possession,  so  that  the  land  may  be  again  sold ;  and  thereupon 
you  will  be  relieved  and  released  from  all  further  liability 
for  the  remainder  of  the  purchase  price.  If  you  do  not,  you 
will  be  held  liable  on  your  bond  as  liquidated  damages  for 
the  entire  uupsiid  balance  of  the  purchase  money."  The 
maker  of  the  bond  was  thus  bound  to  perform  only  one  of 
the  conditions  expressed  in  the  alternative,  and  which  one 
was  at  his  election.  It  was  necessary,  therefore,  for  the  plain- 
tiff in  order  to  have  stated  a  good  cause  of  action,  to  have 
alleged  in  its  complaint  the  nonperformance  of  both  of  the 
conditions  in  the  bond  stated  in  the  alternative ;  namely,  that 
the  purchaser  had  failed  to  make  the  payments,  and  that  he 
retained  possession  of  the  premises.  There  was  no  breach 
of  the  condition  of  the  bond  in  this  I'espect  until  the  purchaser 
failed  to  make  the  payments  required,  and  also  failed  to  com- 
ply with  the  alternative  condition.  Reynolds  v.  Torrance 
et  aLy  2  S.  C.  L.  206 ;  Richa7'd8on  v.  Beaumont^  20  N.  J.  L. 
578 ;  People  v.  Tilton,  18  Wend.  (N.  Y.)  697  ;  Morgan  v. 
Memies^  60  Cal.  341.  If  this  was  a  necessary  allegation  to 
have  constituted  a  good  cause  of  action,  it  was  of  course  nec- 
essary for  the  plaintiff  also  to  have  proved  it  before  it  would 

have  been  entitled  to  a  recoverv.    Neither  was  done.     There 

* 

was  no  evidence  at  all  as  to  possession,  but  the  case  was  tried 
and  argued  in  this  couit  upon  the  theory  that  neither  the 
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plaintiff  nor  his  assignee  had  ever  entered  into  actual  pos- 
session of  the  land.  Whether  this  be  true  or  not,  the  failure 
to  allege  in  the  complaint  that  the  premises  had  not  been  va- 
cated, which  was  a  condition  of  the  bond,  would  have  de- 
feated any  right  of  recovery  by  plaintiff. 

Counsel  contend  that  even  if  it  be  true  that  the  bond  might 
have  been  satisfied  by  the  surrender  of  possession,  this  could 
have  been  effected  only  by  a  surrender  to  the  state  of  the  cer- 
tificate of  purchase,  which  was  not  done.  We  do  not  think 
so.  The  words  "vacate  said  premises,"  in  their  ordinary 
signification  and  especially  when  considered  in  connection 
with  the  evident  policy  and  object  of  the  law  to  which  we 
have  referred,  could  have  meant  only  a  surrender  of  actual 
possession,  of  po98e99io  pedis.  This  alone  stood  in  the  way  of 
the  board  in  making  a  resale  of  the  laud,  to  do  which  it  was 
specially  empowered.  If  neither  purchaser  nor  his  assignee 
ever  had  such  possession,  this  became  of  itself  a  compliance 
with  the  condition  to  vacate  the  premises. 

It  must  be  confessed  that  the  statute  under  which  the  sale 
of  land  under  consideration  was  made,  was  in  some  respects 
apparently  defective,  and  some  of  its  provisions  difficult  to 
understand,  and  possibly  more  difficult  to  execute,  but  we  do 
not  believe  that  such  defects  in  anywise  affect  the  question 
here  presented  for  consideration.  Even  if  it  did,  the  court 
must  bear  in  mind  the  elementary  proposition  that  the  liabil- 
ity of  a  surety  is  strictissimi  Juris^  and  that  all  reasonable 
doubts  should  be  resolved  in  his  favor. 

The  defendant  urged  as  a  defense,  and  argued  at  length, 
that  the  bonds  were  penal  obligations,  and  that  if  the  plaintiff 
was  entitled  to  recover  at  all,  it  could  recover  only  nominal 
damages.  It  is  unnecessary,  however,  to  consider  this,  be- 
cause the  views  which  we  have  expressed  as  to  the  other  de- 
fense are  conclusive  of  the  case.  The  trial  court  seems  to 
have  adopted  the  theory  of  the  defendant  as  to  this  second  de- 
fense, and  directed  a  judgment  in  favor  of  plaintiff,  for  nom- 
inal damages  only.  This  was,  of  course,  in  view  of  the  conclu- 
Vol.  XVI — 9 
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sion  at  which  we  have  arrived,  error,  but  it  was  eri-or  in  favor 
of  the  plaintiff,  and  it  has  no  right  to  be  heard  in  complaint. 
The  defendant  interposes  no  objection  to  the  judgment,  and 
it  will  therefore  be  affirmed. 

Affirmed. 


'<•>»» 


[Ho*  1950.] 

Smith  bt  al.  v.  Stitbbs  et  al. 

1.  Bonds — Common-Law  Obligations. 

An  obligation  entered  into  voluntarily,  and  for  a  sufficient  oonsidera- 
tion,  unless  it  contrayenes  the  policy  of  the  law,  or  is  repugnant  to 
some  provision  of  the  statute,  is  valid  at  common  law. 

2.  Replevin — Kedelivery  Bonds — Statutory  and   Common-Law 

Obligations. 

In  replevin,  a  redelivery  bond  that  binds  the  obligors  to  the  sheriff,  in- 
stead of  the  plaintiffs,  for  the  performance  of  its  conditions  is  not 
a  compliance  with  the  Code  and  is  not  a  statutory  bond.  But  where 
such  bond  was  voluntahly  executed  and  the  property  replevied 
was  thereby  returncftl  to  the  principal  obligor  and  none  of  its  con- 
ditions were  in  contravention  of  the  policy  of  the  law,  or  repugnant 
to  the  provisions  of  any  statute,  it  was  valid  as  a  common-law  ob- 
ligation. 

8.  Same — Parties. 

Although  a  redelivei7  bond  in  a  replevin  suit  bound  the  obligors  to  the 
sheriff  instead  of  the  plaintiffs  in  the  action,  the  plaintiffs  were  the 
real  parties  in  interest,  and  upon  assignment  of  the  bond  to  them 
by  the  sheriff,  they  could  maintain  an  action  thereon  in  their  own 
names. 

4.  Partnership — Recording  Names  of  Partners — Right  to  Sub. 

The  act  of  March  31,  1897,  requiring  partnerships  doing  business  under 
any  name  other  than  the  personal  names  of  the  constituent  mem- 
bers, in  order  to  prosecute  suits  for  the  collection  of  debts  due 
them,  to  file  for  record  with  the  county  recorder  an  affidavit  setting 
forth  the  full  Christian  and  surnames  of  all  the  members  of  the 
partnerahip,  does  not  apply  to  a  partnership  of  two  members  doing 
business  under  a  name  composed  of  the  surnames  of  the  partners. 

6.  Same — Pleading. 

An  objection  that  a  partnership  cannot  maintain  a  suit  because  of  a  fail- 
ure to  file  with  the  county  clerk  an  affidavit  setting  forth  the  full 
names  of  all  the  members  of  the  partnership,  cannot  be  raised  by 
demurrer  but  must  be  raised  by  answer. 
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8.  Pleading — Allegation  on  Information  and  Bblixf. 

An  ftgreement  which,  if  it  existed  at  all,  must  have  been  made  by  the 

parties  pleading  it,  is  a  fact  within  the  knowledge  of  the  pleader 

and  cannot  be  alleged  on  information  and  belief. 

7.  Principal  and  Subbty — Bonds — ^Dischaboe  of  Subety. 
Sureties  on  bonds  given  in  judicial  proceedings  have  the  same  rights 

and  remedies  as  other  sureties,  and  whatever  will  discharge  sure- 
ties directly  liable  for  a  debt  will  discharge  sureties  upon  such 
bonds. 

8.  Saicb. 

A  binding  agreement  between  the  creditor  and  principal  debtor,  made 
before  or  after  the  commencement  of  suit,  by  which  proceedings 
against  the  principal  are  delayed  for  a  definite  time  without  the 
consent  of  the  surety,  operates  to  discharge  the  surety. 

9.  Saice — ^Pleading — Legal  Conclusion. 

In  an  action  upon  a  forthcoming  bond  given  in  a  replevin  suit  an  allega- 
tion in  the  answer  of  the  sureties,  that  plaintiffs  by  valid  agree- 
ment between  themselves  and  the  principal  obligor  and  without 
the  knowledge  or  consent  of  the  sureties  continued  the  action  for 
long  and  definite  periods  of  time,  and  during  the  periods  of  delay 
the  principal  obligor  became  financially  embarrassed  and  the  prop- 
erty for  the  forthcoming  of  which  the  bond  was  given,  was  wasted 
and  lost,  is  insufficient  to  state  a  defense  to  the  action,  because  it 
fails  to  allege  any  facts  showing  that  the  agreement  to  continue  the 
action  was  binding  upon  plaintiffs  or  prevented  them  from  proceed- 
In^  with  the  prosecution  of  the  suit  The  allegation  that  the 
agreement  was  valid  was  but  a  legal  conclusion. 

Appeal  from  the  District  Court  of  San  Juan  Count jf. 

Messrs.  Buchanan  &  Searcy  and  Mr.  J.  T.  Whitblaw 
for  appellants. 

Messrs.  Babnbs  &  Babnes,  for  appellees. 
Thomson,  J. 

In  August,  1892,  Stubbs  and  Jakway  brought  replerin 
against  George  A.  Smith,  J.  T.  Smith  and  W.  H.  Smith,  to 
recoyer  the  possession  of  certain  specific  personal  property. 
The  sheriff  executed  the  writ  by  taking  the  property  into  his 
possession,  and  thereupon  W.  H.  Smith,  as  principal,  and  the 
appellants  herein,  as  sureties,  executed  and  delivered  to  the 
sheriff  the  following  writing  obligatory : 
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"  Know  all  men  by  these  presents,  that  we,  W.  H.  Smith, 
£.  L.  Roberts,  Morris  Lonergan,  Geo.  Hemphill  and  Jos. 
Bordeleau  are  held  and  firmly  bound  unto  Henry  Sherman, 
sheriff  of  the  county  of  San  Juan,  in  the  state  of  Colorado, 
and  to  his  executors,  administrators  and  assigns,  in  the  penal 
sum  of  thirty-two  hundred  dollars,  lawful  money  of  the  United 
States,  for  the  payment  of  which  sura  we  hereby  jointly  and 
severally  bind  ouraelves,  our  heirs,  executors  and  adminis- 
trators. The  condition  of  this  obligation  is  such,  that 
whereas,  a  certain  writ  of  replevin  was  lately  issued  from  the 
district  court  of  said  county  of  San  Juan  in  favor  of  Stubbs 
&  Jakway,  plaintiffs,  and  against  the  above  bounden  W.  H. 
Smith,  defendant,  dated  the  29th  day  of  August,  eighteen 
hundred  and  ninety-two,  and  directed  to  the  sheriff  of  said 
county  to  execute.  By  virtue  of  which  said  writ,  the  said 
sheriff,  Henry  Sherman,  has  levied  upon  and  taken  as  the 
personal  property  of  the  said  defendant :  *  *  *  And  whereas, 
the  said  W.  H.  Smith,  defendant,  is  desirous  of  retaining  the 
said  property  in  his  possession,  according  to  the  provisions 
of  the  statute :  Now,  if  the  said  W.  H.  Smith,  defendant, 
shall  have  or  cause  the  said  property  to  be  forthcoming  and 
delivered  to  the  said  plaintiff,  if  the  delivery  be  adjudged, 
and  for  the  payment  to  him  of  such  sums  as  may,  for  any 
cause,  be  recovered  against  the  defendant  herein  in  said 
county  of  San  Juan,  and  shall  not  in  the  meantime  dispose 
of  or  injure  the  said  property  or  any  part  thereof,  nor  suffer 
or  permit  the  same  to  be  disposed  of  or  injured,  or  diminished 
in  value,  then  this  obligation  to  be  null  and  void ;  otherwise 
to  remain  in  full  force  and  effect. 

'^  Witness  our  hands  and  seals  this  31st  day  of  August, 
eighteen  hundred  and  ninety-two. 

"  W.  H.  Smith,  [Seal.] 

"  E.  L.  Roberts,  [Seal.] 

"Morris  Lonergan,  [Seal.] 
"  Geo.  Hemphill,  [Seal.] 
*'  Jos.  Bordeleau.      [Seal.]  " 
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Upon  the  execution  of  the  foregoing  instrument,  the  sher- 
iff delivered  the  property  he  had  taken  by  virtue  of  the  writ, 
to  W.  H.  Smith.  In  1896,  a  trial  of  the  cause  resulted  in  a 
yerdict  for  the  replevin  plaintiffs,  and  a  judgment  against 
W.  H.  Smith,  for  the  delivery  of  the  property  to  them ;  or, 
in  case  the  delivery  could  not  be  had,  for  the  sum  of  $1,000, 
the  value  of  the  property,  and  for  costs.  An  execution  was 
issued  on  the  judgment  commanding  the  sheriff  to  cause  the 
property  to  be  delivered  to  the  plaintiffs,  or  in  case  of  failure 
in  tiiat,  to  cause  to  be  made  the  $1,000  and  costs.  The  exe- 
cution was  returned  wholly  unsatisfied.  Henry  Sherman, 
sheriff,  then  assigned  the  forthcoming  bond  to  Stubbs  & 
Jakway,  who  brought  this  suit  upon  it,  against  the  sureties, 
assigning  as  breaches  of  its  conditions  the  recovery  of  the 
judgment  in  replevin,  and  the  failure  of  the  principal  ob- 
ligor, W.  H.  Smith,  to  deliver  the  property  to  the  plaintiffs, 
or  pay  its  adjudged  value.  A  demurrer  to  the  complaint 
was  overruled,  and  the  defendants  answered.  The  questions 
arising  upon  their  answer  will  be  considered  farther  on.  The 
plaintiffs  had  judgment,  and  the  defendants  appealed. 

It  is  very  strongly  urged  for  the  defendants  that  the  bond 
in  suit  is  not  valid  as  a  statutory  bond,  for  the  reasons  that 
it  was  not  made  to  the  person  designated  by  the  statute ;  that 
it  was  executed  by  only  one  of  the  defendants ;  and  that  it 
contains  conditions  not  prescribed  by  the  statute ;  and  that 
it  is  void  as  a  common-law  bond,  because  it  was  supported 
by  no  sufficient  consideration.  We  shall  subject  these  propo- 
sitions to  a  careful  examination.  The  following  is  the  stat- 
utoiy  provision  concerning  forthcoming  bonds  in  replevin : 
"At  any  time  within  forty-eight  hours  from  the  time  of  the 
taking  of  the  property  and  the  service  of  the  writ,  the  de- 
fendant may,  if  he  do  not  except  to  the  sureties  of  the  plain- 
tiff, require  the  return  of  the  property  upon  giving  to  the 
sheriff  a  written  undertaking,  executed  by  two  or  more  suffi- 
cient sureties  who  shall  justify  before  such  undertaking  shall 
be  accepted  or  approved,  to  the  effect  that  they  are  bound  to 
the  plaintiff  in  double  the  value  of  the  property,  as  stated  in 
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the  affidavit  of  the  plaintiff,  for  the  delivery  thereof  to  the 
plaintiff,  if  such  delivery  be  adjudged,  and  for  the  payment 
to  him  of  such  sum  as  may,  for  any  cause,  be  recovered  against 
the  defendant.  If  a  return  of  the  property  be  not  so  required 
in  such  time,  it  shall  be  delivered  to  the  plaintiff,  except  as 
provided  in  this  chapter."  Mills'  Ann.  Code,  sec.  83.  To 
make  the  obligation  in  suit  a  compliance  with  the  foregoing 
section,  it  should  have  bound  the  obligors  to  the  plaintiffs 
for  the  performance  of  its  conditions.  That  section  requires 
a  written  undertaking,  executed  by  two  or  more  sureties,  to 
the  effect  that  they  are  bound  to  the  plaintiff,  etc.  This  bond 
was  not  so  drawn.  The  obligors  bound  themselves  to  the 
sheriff ;  but  while,  nominally,  he  was  the  obligee,  the  obliga- 
tion was  conditioned  for  the  delivery  of  the  property,  or  the 
payment  of  its  value,  not  to  him,  but  to  the  plaintiffs.  It 
appears  very  clearly  upon  the  face  of  the  instrument,  that  its 
sole  purpose  was  to  indemnify  the  plaintiffs,  and  that  the 
sheriff  had  no  interest  in  the  bond.  It  was  their  bond  and 
not  his.  But  it  was  not  a  compliance  with  the  Code  provi- 
sion, and  was,  therefore,  not  a  statutory  security.  However, 
its  want  of  conformity  to  the  statute,  will  not  alone  render 
it  void.  An  obligation  entered  into  voluntarily,  and  for  a 
sufficient  consideration,  unless  it  contravenes  the  policy  of 
the  law,  or  is  repugnant  to  some  provision  of  the  statute,  is 
valid  at  common  law.  Barnes  v.  Brookman,  107  111.  317. 
See  also  Robards  v.  Samuel^  17  Mo.  665.  This  bond  was  the 
voluntary  act  of  the  defendants ;  its  consideration,  namely, 
the  relinquishment  by  the  sheriff  to  the  principal  obligor  of 
the  property  which  had  been  taken,  was  sufficient ;  and  none 
of  its  conditions,  whether  statutory  or  not,  was,  in  anywise, 
in  contravention  of  the  policy  of  the  law,  or  repugnant  to 
the  provisions  of  any  statute.  It  was  held  in  Waterman  v. 
Franks  21  Mo.  108,  that  a  delivery  bond,  given  by  a  party 
other  than  the  defendant,  for  property  seized  under  execu- 
tion, and  made  payable  to  the  officer  levying  the  writ  instead 
of  the  plaintiffs,  where  the  statute  required  the  bond  to  be 
given  by  the  defendant,  and  in  favor  of  the  plaintiff,  was 


1901.]  SmTH  V.  Stubbs.  186 

nevertheless  valid  as  a  common-law  obligation.  In  their 
facts,  that  case  and  the  one  at  bar  are  exactly  parallel.  These 
sureties  entered  into  this  obligation  voluntarily ;  they  had 
the  legal  right  to  make  the  contract,  it  accomplished  the  pur- 
pose for  which  it  was  executed,  and  they  cannot  now  be  heard 
to  say  that  simply  because  it  fails  of  conformity  with  the 
statutory  provisions,  it  is  void. 

The  plaintiffs  were  the  real  parties  in  interest,  and  possibly 
might  have  maintained  this  suit  in  their  own  names,  without 
an  assignment  from  the  sheriff.  That  officer  was  merely  a 
nominal  obligee  in  an  instrument  executed  for  the  exclusive 
benefit  of  the  plaintiffs ;  and  the  assignment  which  he  made, 
and  which,  if  it  was  necessary,  it  was  his  duty  to  make,  re- 
moves whatever  doubt  might  otherwise  exist  as  to  the  right 
of  the  plaintiffs  to  sue  in  their  own  names.  Pattertan  v. 
Mater^  26  Fed.  Rep.  31 ;   Waterman  v.  Franks  supra. 

The  point  was  made  by  the  sureties,  upon  their  demurrer 
to  the  complaint,  that  the  plaintiffs  could  not  maintain  their 
action,  because  they  had  failed  of  compliance  with  an  act  of 
the  legislature,  approved  March  31, 1897,  requiring  partner- 
ships doing  business  under  any  name  other  than  the  personal 
names  of  the  constituent  members,  in  order  to  enable  them  to 
prosecute  suits  for  the  collection  of  debts  due  them,  to  file 
for  record  with  the  recorder  of  the  county  in  which  they  do 
business,  an  affidavit  setting  forth  the  full  Christian  and  sur- 
iiames  of  all  the  members  of  the  partnership.  Session  Laws, 
1897,  p.  248.  This  objection  was  not  warranted  by  the  facts ; 
but  even  if  it  was,  it  could  not  be  taken  by  demurrer.  In  so 
far  as  the  pleadings  advise  us,  the  partnership  was  doing 
business  under  the  personal  names  of  its  constituent  members. 
It  appears  to  have  been  composed  of  two  persons,  one  of 
whom  was  named  Stubbs,  and  the  other  Jakway,  and  its  name 
was  Stubbs  &  Jakway.  The  purpose  of  the  statute  was  to 
afford  the  public  the  means  of  ascertaining  the  individual 
names  of  persons  doing  business  under  a  common  name,  where 
such  names  could  not  be  found  in  the  common  name  itself. 
In  this  case  the  common  name  was  composed  of  the  names  of 
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the  individuals.  But  even  if  the  proceeding  prescribed  in 
the  statute  was  required  of  this  partnership,  it  was  unneces- 
sary to  set  it  forth  in  the  complaint.  Obedience  to  law  is  al- 
ways presumed,  and  if  the  fact  was  otherwise,  it  should  have 
l)een  so  made  to  appear  in  the  answer. 

A  demurrer  to  the  sixth  defense  of  the  defendants'  answer 
was  properly  sustained.  The  following  was  that  defense: 
''That  these  defendants  are  informed  and  believe,  and  so 
upon  information  and  belief  allege  the  truth  to  be :  That  at 
the  time  of  the  alleged  execution  of  the  undertaking  in 
the  plaintiffs'  complaint  set  forth,  the  said  Roberts  placed  his 
signature  to  said  instrument  upon  the  express  agreement, 
undei^tanding  and  condition  that  certain  other  solvent  and 
financially  i-esponsible  persons,  to  wit,  George  Hemphill, 
Joseph  Bordeleau  and  a  certain  other  solvent  and  financially 
responsible  person  would  also  sign  said  instrument  and  become 
cosureties  with  him,  the  said  Roberts ;  that  the  said  Hemp- 
hill and  Bordeleau  likewise  signed  the  said  instrument,  only 
upon  the  understanding,  agreement  and  condition,  that  the 
said  Roberts  and  one  other  person  should  sign  and  become 
bound  as  cosureties  with  them ;  that  after  these  defendants 
had  so  been  procured  to  sign  said  instrument,  one  Morris 
Lonergan  signed  said  instrument,  and  that  no  other  person 
ever  did,  at  any  time,  sign  the  same  as  cosurety ;  that  the 
said  Lonergan  is,  and  at  all  times  herein  mentioned  was,  in- 
solvent; that  neither  of  these  defendants  knew  that  said 
Lonergan  had  signed  the  same,  and  that  neither  of  them  ever, 
at  any  time,  consented  or  agreed  to  become  cosureties  with 
the  said  Lonergan,  or  to  enter  into  said  undertaking,  with- 
out the  signature  of  said  fourth  solvent  surety,  and  that 
neither  said  Bordeleau,  nor  said  Hemphill,  would  have  en- 
tered in  said  undertaking  but  for  the  said  signature  of  the 
defendant  Roberts  thereto ;  and  that  these  defendants  there- 
fore should  not  be  held  on  the  said  undertaking."  The  mat- 
ters contained  in  this  answer  are  not  set  forth  as  facts.  Their 
sole  foundation  is  information  imparted  to  the  defendants,  and 
a  belief  resulting  from  the  information.     But  if  there  was  such 
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an  agreement  as  is  stated,  it  was  made  by  the  defendants ;  and 
the  condition  upon  which  thej  consented  to  sign  the  bond, 
was  their  own.  They  therefore  knew  whether  there  was  such 
an  agreement  or  not.  Yet  they  alleged  it,  not  as  of  their  own 
knowledge,  but  as  having  been  infoimed  of  it.  From  the 
very  nature  of  the  fact  alleged,  it  must  have  been  witliin  their 
knowledge;  and  to  aver  it  on  information  and  belief,  was 
improper  pleading.  See  Bliss  on  Code  Pleading,  §  326 ;  Kejh 
hart  V.  People,  28  Colo.  73 ;  62  Pac.  Rep.  946 ;  2  Colo.  Dec. 
341. 

A  question,  apparently  of  more  difficulty,  arises  upon  the 
fifth  defense  to  which  also  a  demurrer  was  interposed  and 
sustained.  The  allegations  of  that  defense  were  that  at  the 
time  of  giving  the  bond,  the  principal  obligor  was  solvent, 
and  so  continued  until  after  the  expiration  of  a  reasonable  and 
sufficient  time  for  the  recovery  of  judgment ;  but  that  the 
plaintiffs,  with  the  purpose  of  unlawfully,  wrongfully  and 
fraudulently  injuring  the  sureties,  and  of  unlawfully  and 
fraudulently  obtaining  from  them  payment  of  cash  on  the 
bond,  instead  of  procuring  the  property  through  the  regular 
and  timely  proceedings  of  the  court,  wrongfully,  negligently 
and  fraudulently  delayed  and  abandoned  the  prosecution  of 
their  suit  for  an  unreasonable  length  of  time ;  that  without 
the  knowledge  or  consent  of  the  sureties,  by  valid  agreement 
between  themselves  and  the  principal  obligor,  without  cause 
and  in  f urthemnce  of  their  fraudulent  purpose,  the  action 
was  continued  for  long  and  definite  periods  of  time,  and  that 
during  the  period  of  wrongful  and  fraudulent  delay,  the  prin- 
cipal obligor  became  financially  embarrassed,  and  the  property 
for  the  forthcoming  of  which  the  bond  was  given,  was  wasted 
and  lost. 

Sui*eties  on  bonds  given  in  judicial  proceedings  are  upon 
the  same  footing  with  sureties  in  other  cases  ;  their  rights 
and  remedies  are  the  same;  and  whatever  will  discharge 
sureties  directly  liable  for  the  debt,  will  discharge  them. 
Campau  v.  Seeley,  30  Mich.  67  ;  Toles  v.  Adee,  84  N.  Y.  222. 
A  binding  agreement  between  the  creditor  and  the  principal, 
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made  before  or  after  the  commencement  of  suit,  by  which 
proceedings  against  the  principal  are  delayed  for  a  definite 
time  without  the  consent  of  the  surety,  operates  to  discharge 
the  latter.  Comegy%  v.  Booths  8  Stew.  (Ala.)  14 ;  Nishet  r. 
Smith,  2  Brown's  Ch.  449 ;  Phillips  v.  Rounds,  83  Me.  857  ; 
Blaine  v.  Hubbard,  4  Pa.  St.  183 ;  Tales  v.  Adee,  supra ; 
Brandt  on  Suretyship  and  Guaranty,  §§  842,  873,  378. 

It  is  not  alleged  in  this  defense  that  the  agreement  between 
the  plaintiffs  and  the  principal  obligor  was  followed  by  any 
order  of  the  court  continuing  the  cause.  The  continuances 
to  which  the  defense  refers,  were,  so  far  as  its  disclosures 
are  concerned,  merely  postponements  of  the  trial  of  the  case, 
for  different  periods,  by  agreement  of  parties.  The  agree- 
ment not  having  resulted  in  any  order  of  the  court  prevent- 
ing the  plaintiffs  from  pressing  for  a  trial,  the  question  now 
is  whether  the  agreement  for  delay,  as  it  is  stated  in  the  de- 
fense, tied  the  hands  of  the  plaintiffs,  so  that  they  were  com- 
pelled to  remit  their  prosecution  until  the  agreed  period  had 
expired.  To  have  the  effect  of  discharging  the  sureties,  the 
agreement  must  have  been  one  by  which  the  plaintiffs  were 
legally  bound.  The  plethoric  and  redundant  charges  of 
wrong,  negligence  and  fraud,  have  no  relevancy  to  the  ques- 
tion to  be  determined.  It  is  what  the  plaintiffs  did,  and  not 
what  they  thought,  from  which  the  liability  or  nonliability 
of  the  sureties  must  be  found.  If,  by  an  agreement  between 
the  plaintiffs  and  the  replevin  defendants,  or  any  of  them, 
the  former  became  legally  barred  from  the  prosecution  of 
their  action  for  a  definite  period  of  time,  their  act  might  be 
available  to  the  sureties  as  a  defense.  But  it  is  only  in  case 
the  agreement  could  be  enforced  against  the  plaintiff,  that 
such  a  result  would  follow.  If  it  lacked  some  element  neces- 
sary to  render  it  enforcible,  the  plaintiffs  were  still  at  full 
liberty  to  push  their  suit,  and  the  liability  of  the  sureties 
was  unaffected ;  and  it  is  absolutely  unimportant  with  what 
motives  the  plaintiffs  entered  into  a  void  agreement. 

Now,  as  a  statement  of  an  agreement  by  which  the  plain- 
tiffs bound  themselves  in  law  to  refrain  from  the  prosecution 
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of  their  sait,  this  defense  is  a  failure.  To  make  the  agree- 
ment binding  upon  the  plaintiffs,  it  must  have  been  sup- 
ported by  a  sufficient  consideration;  but  no  consideration 
whatever  is  alleged.  It  is  averred  that  the  agreement  was 
valid ;  but  that  statement  might  as  well  not  have  been  made. 
It  is  the  statement  of  an  unmixed  legal  conclusion  and  must 
be  disregarded.  In  Winne  v,  Colorado  Springs  Co.^  3  Colo. 
155,  the  plea  of  the  sureties  was  that  the  appellee,  without 
their  consent,  gave  the  principal  maker  of  the  note  further 
time  for  its  payment  for  a  good  and  valuable  consideration. 
Chief  Justice  Thatcher  held  the  plea  bad,  for  the  reason 
that  the  averment  of  a  good  and  sufficient  consideration  was 
simply  the  statemeflt  of  a  conclusion  of  law,  saying  further 
that  the  facts  should  have  been  disclosed.  The  demurrer  to 
the  defense  under  consideration  was  properly  sustained. 
The  judgment  is  affirmed. 

Affirmed. 

Wilson,  J.,  not  sitting. 


<•■• » 


[No.  1828.] 

The  Montezuma  Cattle  Company  v.  Dake. 

L  CoBPOBATiOKd — Pabtibs— Rss  Judicata. 

Where  six  directors  of  a  corporation  for  themselTes  as  directors  and 
themselves  and  all  others  similarly  situated  as  stockholdera  brought 
an  action  against  the  corporation  and  the  only  remaining  director 
M  defendants  joining  a  third  party  as  trustee  for  the  defendant 
director,  and  the  corporation  answered  admitting  and  adopting  the 
allegations  of  the  complaint,  and  afterwards  another  action  was 
brought  by  the  corporation  as  plaintiff  and  against  tlie  same  director 
of  the  corporation  as  defendant,  inyolving  the  same  subject-matter, 
there  was  a  suiBcient  identity  of  parties  in  the  two  actions  to  make 
the  judgment  in  the  former  action  res  judicata  in  the  latter. 

2.  JunexENTS — Rbs  Jxtdicata — Subject-Mattbr  of  Suit. 

A  valid  judgment  is  conclusive  between  the  parties,  not  only  as  to  such 
Blatters  as  were  in  fact  determined  in  that  proceeding,  but  as  to 
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every  other  matter  which  the  parties  might  have  litigated  as  inci- 
dent to  or  essentially  connected  with  the  subject-matter  of  the  litiga- 
tion whether  the  same,  as  a  matter  of  fact,  were  or  were  not 
considered.  A  judgment  should  settle  the  rights  of  the  parties 
with  reference  to  the  subject-matter  of  the  suit  existing  at  the 
time  of  the  trial  and  judgment 

8.  Same. 

A  judgment  for  defendant  in  an  action  by  a  corporation  against  one  of 
its  directors  to  cancel  a  promissory  note  and  chattel  mortgage,  al- 
leging fraud  and  deceit  of  defendant  and  pi*aying  for  an  accounting 
of  all  property  of  the  plaintiff  taken  possession  of  or  disposed  of  by 
defendant,  where  tlie  final  judgment  was  rendered  after  the  fore- 
closure of  the  chattel  mortgage,  was  r€8  Judicata  in  a  subsequent 
action  between  the  same  parties  for  damages  growing  out  of  the 
foreclosure  of  the  same  chattel  mortgage  and  which  also  prayed  for 
an  accounting. 

Error  to  the  District  Court,  of  Arapahoe  County. 

Messrs.  Rogers  &  Shafboth  and  Mr.  Georqe  Roobbs, 
for  plaintiff  in  error. 

Mr.  F.  A.  Williams  and  Mr.  Cass  E.  Hbbbikgton,  for 
defendant  in  error. 

Wilson,  J. 

The  plaintiff  was  a  corporation  organized  under  the  laws 
of  Colorado,  but  carrying  on  its  business,  that  of  buying, 
selling  and  raising  cattle,  in  the  territory  of  New  Mexico. 
At  the  time  of  the  occurrences  which  gave  rise  to  this  con- 
troversy, defendant  was,  and  for  a  long  time  previous  had 
been,  a  stockholder  in  and  one  of  the  seven  directors  of  the 
corporation.  The  pleadings  are  of  great  length,  comprising 
as  they  apparently  do,  a  history  of  the  transactions  of  the 
corporation  for  a  period  of  years,  but  it  is  not  necessary  to 
set  forth  a  detailed  statement  of  all  the  facts  in  order  that 
the  issues  herein  and  their  determination  may  be  understood. 
It  appears  that  in  February,  1893,  the  company  became  in- 
volved in  financial  diflBculties,  necessitating  the  borrowing  of 
813,000.     From  this  circumstance  arose  the  troubles  which 
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culminated  in  this  suit.  The  complaint  alleges  that  the  de- 
fendant undertook  to  procure,  and  did  procure  for  the  com- 
pany, a  loan  of  said  sum  of  money  from  two  persons,  for  which 
it  executed  its  two  promissory  notes,  indorsed  by  the  directors. 
The  plaintiff  alleges  that  the  said  several  sums  of  money  were 
in  fact  loaned  by  the  defendant,  and  the  notes  were  his  prop- 
erty, a  fact,  however,  which  was  not  then  known  to  plaintiff. 
It  is  further  alleged  that  upon  the  maturity  of  the  notes,  the 
defendant,  with  the  intent  and  purpose  of  securing  a  benefit 
and  advantage  for  himself  as  against  the  plaintiff,  represented 
to  the  directors  that  the  parties  to  whom  the  notes  had  been 
executed  were  insisting  upon  payment,  and  urged  the  sell- 
ing of  a  large  number  of  cattle  with  which  to  make  said 
payment ;  that  by  reason  of  said  statements,  he  induced  the 
plaintiff  to  sell  to  one  Kinneham  and  one  Keeler,  a  large 
number  of  cattle,  but  that  in  truth  and  in  fact,  they  were 
merely  representatives  of  the  defendant,  he  being  in  reality 
the  purchaser  and  furnishing  the  money  therefor.  That  by 
reason  of  certain  wrongful  acts  of  defendant  and  his  said 
representatives,  the  plaintiff  received  less  than  it  should 
have  been  paid  for  the  cattle  sold.  It  is  further  alleged  that 
about  October,  1893,  the  plaintiff  in  pursuance  of  a  demand 
by  defendant,  and  for  the  purpose  of  meeting  its  matured 
obligations,  executed  and  delivered  to  one  Henry  W.  Green 
for  the  use  and  benefit  of  said  defendant,  its  promissory  note 
for  about  $11,400,  and  to  secure  payment  of  the  same, 
also  executed  and  delivered  to  the  said  Green  a  chattel 
mortgage  upon  all  the  cattle  and  live  stock  owned  by  plain- 
tiff in  the  territory  of  New  Mexico,  together  with  a  deed  of 
trust  on  its  real  estate.  That  at  such  time  the  indebtedness 
of  the  company  was  in  the  sum  of  $10,000  only,  being  the 
balance  yet  due  on  the  $13,000  loan.  That  in  November 
following.  Green  assigned  said  note  and  chattel  mortgage 
to  the  defendant.  It  is  further  alleged  that  in  May,  1894, 
defendant  made  a  pretended  sale  and  transfer  of  said  promis- 
sory note  to  his  nephew,  Lyman  Dake,  then  living  in  New 
Mexico,  but  that  said  sale  and  transfer  was  collusive  and 
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colorable  for  the  sole  and  only  purpose  of  enabling  the  said 
defendant  to  make  a  pretended  sale  under  the  chattel  mort- 
gage of  the  live  stock  of  the  company  for  his  benefit.  The 
complaint  then  alleges  various  acts  on  the  part  of  the  de- 
fendant,  acting  through  his  nephew,  in  the  manner  of  fore- 
closure of  said  chattel  mortgage,  tending  to  show  that  the 
defendant  had  defrauded  the  company  by  selling  and  appro- 
priating to  his  own  use  cattle  to  the  value  of  $50,000,  in 
disregard  of  the  rights  of  plaintiff,  and  for  which  he  had 
failed  to  account.  The  plaintiff  demanded  judgment  for 
$100,000,  also  for  an  accounting  of  all  the  property  of 
plaintiff  taken  possession  of  by  defendant,  or  in  anywise 
disposed  of  by  him. 

The  answer  set  up  three  defenses :  first,  denial  of  all  the 
allegations  of  fact  tending  to  show  any  misrepresentations  or 
fraudulent  conduct  on  the  part  of  defendant.  Second,  the 
plea  of  rea  Judicata.  Third,  a  plea  of  another  suit  pending  in 
a  district  coui*t  of  New  Mexico.  Judgment  upon  the  plead- 
ings was  rendered  in  favor  of  defendant. 

Only  one  question  is  necessary  to  be  considered,  and  that 
is  the  second  defense,  the  plea  of  res  judicata.  This  was 
based  upon  a  suit  instituted  in  February,  1894,  also  in  the 
district  court  of  Arapahoe  county,  Colorado,  the  parties  to 
which  were  William  B.  Palmer  and  five  others,  who  sued  for 
themselves  as  directors,  and  also  for  themselves  and  all  other 
persons  similarly  situated  as  stockholders  of  the  plaintiff  cor- 
poration, as  plaintiffs,  and  both  the  plaintiff  and  defendant 
in  this  suit,  and  Frederick  A.  Williams,  trustee  in  the  deed 
of  trust,  as  defendants.  In  the  complaint  in  this  action,  the 
plaintiffs  set  forth  in  greater  detail  the  alleged  fraudulent  acts 
and  misrepresentations  of  defendant  with  i*eference  to  the  ne- 
gotiation of  the  $13,000  loan,  which  is  the  basis  of  the  present 
suit,  and  the  sale  of  cattle  to  make  payments  thereon.  The 
prayer  was,  first,  for  the  appointment  of  a  receiver  of  the 
company's  property ;  second,  that  the  note  executed  by  the 
corporation  to  Green,  and  by  Green  transferred  to  defendant, 
together  with  the  chattel  mortgage  and  deed  of  trust  exe- 


1901.]  Montezuma  Cattle  Co.  v.  Dake.  148 

cuted  to  secure  its  payment,  should  be  declared  fraudulent, 
null  and  void,  and  delivered  up  to  be  canceled  and  set  aside, 
and  for  a  full  accounting ;  third,  that  an  injunction  issue  re- 
straining defendant  from  interfering  with  or  taking  posses- 
sion of  any  of  the  company  property,  or  attempting  to  foreclose 
the  note,  chattel  mortgage,  or  deed  of  trust;  fourth,  that 
Williams,  trustee,  be  enjoined  from  foreclosing  the  trust  deed. 
The  defendant  corporation  in  such  suit  filed  its  separate  an- 
swer, admitting  and  adopting  the  allegations  of  the  complaint. 
Defendant  Dake  also  filed  a  separate  answer,  denying,  as  in 
this  cause,  the  allegations  tending  to  show  any  fraud,  misrepre- 
sentation or  misconduct  on  his  part.  In  response  to  the  prayer 
of  the  complaint,  a  receiver  was  appointed,  and  a  preliminary 
injunction  granted.  Soon  after,  the  injunction  was  dissolved, 
and  in  April,  1894,  defendant  Dake  filed  a  supplemental  an- 
swer, setting  forth  that  since  the  dissolution  of  the  injunction, 
he  had  sold  and  assigned  the  note  in  controversy  to  Lyman 
H.  Dake,  for  a  valuable  consideration,  and  was  no  longer  the 
owner  thereof.  To  this,  no  reply  was  made.  Nothing  fur- 
ther seems  to  have  been  done  in  this  cause  until  1896,  when 
final  hearing  was  had,  and  two  separate  decrees  entered  by 
the  court,  one  on  January  18th,  and  one  on  February  27th,  of 
said  year.  The  issues  so  far  as  they  affected,  or  are  connected 
with  those  involved  in  this  suit,  were  found  in  favor  of  the 
defendant  Dake. 

In  the  case  at  bar,  the  trial  court  based  its  decision  in  favor 
of  the  defendant  upon  this  plea  of  res  judicata^  and  that  it 
was  correct  in  so  doing,  is,  we  think,  quite  clear.  In  the 
Palmer  suit,  the  corporation,  though  nominally  a  defendant, 
was  in  reality  a  party  plaintiff.  The  acts  of  defendant  which 
were  complained  of,  if  wrongful  at  all,  were  wrongful  to  the 
entire  corporate  body.  The  plaintiff  stockholders  were  not 
entitled  to  and  could  not  have  obtained  any  relief  except  that 
to  which  the  corporation  was  entitled.  Any  judgment  or 
decree  in  their  favor  must  necessarily  have  been  for  the  ben- 
efit of  the  corporation.  Besides,  the  corporation  in  this  in- 
stance filed  its  answer  in  which  it  specifically  adopted  the 
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allegations  of  the  complaint,  thereby  making  itself  a  party 
plaintiff.  The  defendant  Dake  was  the  only  party  in  interest 
as  defendant  in  that  suit,  Williams  having  no  interest  except 
as  trustee  for  him.  The  action  was  therefore  between  the 
same  parties  as  the  case  at  bar.  Even  if  the  corporation  had 
not  been  strictly  speaking  the  party  plaintiff,  it  being  in 
privity  with  the  parties  plaintiff,  would  have  been  equally 
bound  with  them  by  a  valid  judgment  in  the  cause.  Cromr 
well  V,  County  of  Sac^  94  U.  S.  851 ;  Kilander  v.  Hoover^  111 
Ind.  10 ;  Harmon  v.  Auditor^  123  111.  122.  So  far,  then,  as 
parties  are  concerned,  there  was  in  these  two  cases  an  iden- 
tity of  parties  sufficient  to  bring  them  within  the  rule  govern- 
ing a  plea  of  res  judicata. 

With  reference  to  the  identity  of  subject-matter,  and  the 
identity  of  cause  of  action  in  the  two  suits,  there  can  also  be 
no  question.  The  subject-matter  was  the  f  18,000  indebted- 
ness, the  execution  of  the  Green  note,  the  chattel  mortgage 
and  the  deed  of  trust  given  to  secure  the  same,  and  the 
alleged  attempt  or  purpose  to  foreclose  them.  Upon  all 
these  questions  the  court  necessarily  passed  in  tlie  hearing 
and  determination  of  the  cause  instituted  in  February,  1894, 
and  which  is  pleaded  in  bar  of  this  suit.  Counsel  seek 
to  make  a  distinction,  however,  by  contending  that  the  is- 
sues in  this  case  concern  only  the  legality  and  lona  fide  nature 
of  the  actions  of  defendant  Dake  in  foi-eclosiug  the  note  and 
chattel  mortgage,  and  that  these  were  subsequent  to  the 
matters  and  things  alleged  as  the  basis  of  the  rights  of 
plaintiffs  in  the  first  suit.  Without  entering  into  an  elabo- 
rate discussion  of  what  questions  were  embraced  in  the  two 
suits,  it  is  only  necessary  to  say  that  the  position  of  counsel 
cannot  be  maintained,  because  the  mattei-s  and  things  upon 
which  the  plaintiff  here  seeks  to  base  the  issue,  might  have 
been  raised,  and  should  have  been  raised  and  adjudicated  in 
the  former  suit.  "  A  valid  judgment  is  conclusive  between 
the  parties,  not  only  as  to  such  matters  as  were  in  fact  de- 
termined in  that  proceeding,  but  as  to  every  other  matter 
which  the  parties  might  have  litigated  as  incident  to  or  es- 
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sentially  connected  with  the  subject-matter  of  the  litigation^ 
whether  the  same  as  a  matter  of  fact,  were  or  were  not  con- 
sidered.'' Water  Co.  v.  Middaugh,  12  Colo.  434 ;  CromweU 
V,  County  of  Sac^  supra  ;  Harmon  v.  Auditor^  supra. 

In  April,  1894,  plaintiff  was  notified  by  the  supplemental 
answer  of  defendant  Dake  in  the  Palmer  suit,  to  which  it 
was  a  party,  that  he  had  transferred  the  note,  and  this  trans- 
fer of  course  carried  with  it  the  transfer  of  the  mortgage  and 
deed  of  trust  given  to  secure  it.  It  appears  also,  upon  plain- 
tifiTs  own  allegation  in  its  complaint,  that  in  pursuance  of 
such  transfer,  Lyman  H.  Dake,  acting,  however,  for  defend- 
ant A.  C.  Dake,  who  was  alleged,  notwithstanding  the  pre- 
tended transfer  to  have  still  continued  to  be  the  real  owner 
of  the  note  and  mortgage,  proceeded  in  May,  1894,  to  fore- 
close the  chattel  mortgage.  At  that  time,  therefore,  defend- 
ant Dake  was  guilty,  if  at  all,  of  the  fraudulent  and  wrong- 
ful acts  prejudicial  to  the  rights  and  interests  of  plaintiff, 
and  then,  if  at  all,  he  wrongfully  sold  and  appropriated  to 
his  own  use  the  cattle  of  plaintiff,  and  without  accounting 
therefor.  Final  hearing  was  not  had  and  the  final  decree  was 
not  entered  in  the  cause  until  nearly  two  years  thereafter, 
giving  plaintiff  ample  time  to  have  presented  and  secured  an 
adjudication  of  these  matters.  That  it  might  have  done  so, 
and  that  it  should  have  done  so,  is  too  apparent  to  require 
discussion,  because  they  were  part  and  parcel  of  the  same 
transaction.  It  was  a  carrying  out  and  consummation  of  the 
alleged  wrongful  and  fraudulent  acts  of  defendant  Dake,  if 
there  had  been  any  such.  The  chief  object  of  the  first  suit 
was  to  secure  the  annulling  and  cancellation  of  the  chattel 
mortgage,  and  certainly  there  should  have  come  within  the 
scope  of  this  suit  any  acts  threatened  or  done  under  or  by 
virtue  of  the  mortgage  so  alleged  to  be  fraudulent.  The 
rule,  supported  by  reason  and  authority,  is  that  a  judgment 
should  settle  the  rights  of  the  parties  with  reference  to  the 
subject-matter  of  the  suit  as  existing  at  the  time  of  the  trial 
and  judgment.  School  District  No.  2  v.  Hart^  3  Wyo.  668. 
Again,  and  as  conclusive  of  the  position  which  we  have  taken 
Vol.  XVI — 10 
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that  the  plea  of  res  judicata  was  properly  sustained,  an  ac- 
counting was  prayed  in  the  first  suit  as  well  as  in  the  one 
at  bar,  of  all  the  property  of  plaintiff  taken  possession  of  or  dis- 
posed of  by  defendant.  Accoi'ding  to  plaintiff's  own  theory 
of  the  present  action,  it  is  based  upon  the  wrongful  taking 
possession  of  and  disposal  of  plaintiff's  property  by  the  defend- 
ant, long  prior  to  the  determination  of  the  first  suit.  These 
were  certainly  proper  matters  for  an  accounting,  and  should 
then  have  been  presented  to  the  court,  and  such  not  having 
been  done,  they  are  barred  from  further  consideration  by  the 
judgment  in  that  case.  Hodges  v,  Bullock^  15  R.  I.  592; 
Sites  V.  Irvine^  13  Ohio.  St.  283 ;  In  re  Helfenstein's  Estate^ 
185  Pa.  St.  293. 

It  seems  to  us  quite  clear  that  every  question  now  raised 
was  raised  and  adjudicated  in  the  former  suit,  or  could  and 
should  have  been  so  raised  and  adjudicated.  The  judgment 
is  therefore  correct,  and  will  be  affirmed. 

Affirmed. 


4^«»» 


[No.  1966.] 

The  Denver  &  Rio  Grande  Railroad  Company  t. 

LOVELAND  ET  AL. 
1.   OoRPOBATIOirB — ^MlSNOMSB — AMBITDMEirrS— PABTIBS. 

Where  there  are  two  existing  corpoi-ations,  one  the  Denyer  Sc  Rio  Grande 
Railway  Company  and  the  other  the  Denver  &  Rio  Grande  Railroad 
Company  and  suit  was  brought  against  the  former  under  its  cor- 
porate name,  and  service  was  had  upon  it  and  it  answered,  and  dur- 
ing the  trial  it  was  developed  that  the  latter  corporation  should 
have  been  sued,  it  was  error  to  allow  an  amendment  substituting 
the  latter  corporation  for  the  former  as  defendant  by  changing 
** Railway  "  in  the  corporate  name  to  *' Railroad"  on  the  ground 
that  it  was  a  misnomer. 

2.  Pabtibs — Substitution  of  Defendant — Waivbb. 

Where  during  trial  the  court  erroneously  permitted  the  substitution  of 
another  defendant  and  the  substituted  defendant  appeai*ed  and 
moved  for  a  continuance,  the  error  in  making  the  substitution 
waived. 
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3.  Parties — Substitution  of  Defendant — Continuance. 

Where  during  trial  the  court  permitted  the  substitution  of  a  different 
corporation  as  defendant  by  amendment  and  the  substituted  de- 
fendant appeared  and  asked  for  a  continuance  that  it  might  have 
time  to  prepare  and  file  its  answer  and  procure  the  attendance  of 
material  witnesses,  it  was  error  to  deny  the  application  for  cootin- 
uapce  upon  the  admission  by  plaintiff  that  the  witnesses  if  pres- 
ent would  testify  as  alleged  in  the  affidavit  for  continuance.  The 
defendant  was  entitled  to  a  continuance  as  of  right  without  a 
showing. 

Appeal  from  the  District  Court  of  Rio  Qrande  County. 

Mr.  Ira  J.  Bloomfibld  and  Messrs.  Wolcott  &  Vailb, 
for  appellant. 

Mr.  H..E.  LuTHB,  Mr.  C.  M.  Coelbtt  and  Mr.  Sylvbs- 
TBB  G.  Williams,  for  appellees. 

Thomson,  J. 

The  appellees  brought  suit  against  The  Denver  &  Rio 
Grande  Railway  Company  to  recover  damages  for  the  de- 
struction by  fire  of  a  building  belonging  to  them,  on  the  line, 
as  stated,  of  the  defendant's  road.  The  loss  was  alleged  to 
have  resulted  from  the  negligence  of  the  defendant.  The 
return  upon  the  summons  showed  service  upon  the  defend- 
ant by  the  delivery  of  a  copy  to  its  agent.  The  defendant 
duly  appeared  to  the  suit,  and  answered,  admitting  its  cor- 
porate existence,  but  denying  all  the  other  allegations  of  the 
complaint.  At  the  trial,  after  considerable  evidence  had  been 
introduced,  it  appeared  from  the  testimony  of  one  of  the  wit- 
nesses for  the  plaintiffs  that  the  road,  although  formerly  the 
property  of  the  defendant,  was,  at  the  time  of  the  fire,  owned 
and  operated  by  The  Denver  &  Rio  Grande  Railroad  Com- 
pany. The  plaintiffs  thereupon  asked  leave  to  amend  their 
complaint  so  as  to  make  The  Denver  &  Rio  Grande  Railroad 
Company  the  defendant  in  place  of  the  other,  alleging  that 
the  appellation  "  The  Denver  &  Rio  Grande  Railway  Com- 
pany "  was  a  misnomer.     The  amendment  was  allowed,  and 
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the  name  of  the  railroad  company  substituted  for  that  of  the 
railway  company.  The  Denver  &  Rio  Grande  Railroad  Com- 
pany then  appeared  to  the  suit  by  its  attorney,  who  was  also 
the  attorney  of  The  Denver  &  Rio  Grande  Railway  Company, 
and,  down  to  the  allowance  of  the  substitution  had  acted  for 
it,  and  moved  the  court  for  a  continuance  of  the  cause,  on 
the  ground  of  the  absence  of  witnesses  whose  testimony  would 
be  material  to  its  defense ;  and  also  on  the  ground  of  its  right 
to  make  answer,  for  the  preparation  of  which,  time  was  nec- 
essary. The  motion  was  supported  by  affidavit.  Upon  the 
admission  by  counsel  for  the  plaintiffs  that  the  witnesses^  if 
present,  would  testify  as  the  affidavit  alleged,  the  court  de- 
nied the  application,  and,  against  the  substituted  defendant's 
objection,  proceeded  with  the  trial.  The  verdict  was  for  the 
plaintiffs,  and  from  the  judgment  against  it  which  followed, 
the  new  defendant  appealed. 

'Numerous  errors  are  alleged,  but  we  shall  notice  only  two, 
one  of  which,  although  not  now  available  to  the  defendant, 
is,  as  the  forerunner  of  the  other,  a  proper  subject  of  intro- 
ductory and  explanatory  remark.  The  first  of  these  errors 
is  the  order  allowing  the  substitution  of  The  Denver  &  Rio 
Grande  Railroad  Company  for  The  Denver  &  Rio  Grande 
Railway  Company,  as  defendant ;  and  the  second,  the  refusal 
of  the  application  of  the  present  defendant  for  a  continuance 
of  the  cause. 

It  is  insisted  for  the  plaintiffs  that  the  substitution  of  this 
defendant  for  the  other  was  simply  an  amendment  to  the 
complaint,  correcting  the  name  of  the  defendant,  and  author- 
ized by  section  75  of  the  Code, — the  term  "  railway  company," 
being  a  misnomer,  or  incorrect  designation  of  the  railroad 
company. 

If  the  case  were,  as  counsel  puts  it,  the  substitution  of  one 
name  for  the  other,  would  be  an  amendment,  and  a  very  proper 
amendment.  If  the  right  party  is  sued  by  a  wrong  name,  and 
service  of  process  is  had  upon  him,  the  true  name  may  be 
substituted  for  the  other,  by  way  of  amendment.  But,  if  one 
peroon  is  sued  and  brought  into  court,  there  can  be  no  legal 
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Sttbetitution  of  another  for  him,  and  a  substitution,  if  made, 
would  not  be  an  amendment. 

In  this  case  there  was  no  misnomer.  The  Denver  &  Rio 
Grande  Railway  Company  was  a  corporation,  capable  of  su* 
ing,  and  being  sued.  An  action  was  brought  against  it  by 
its  own  proper  name.  According  to  the  record,  service  was 
had  upon  it,  and,  according  to  the  record,  service  was  not 
had  upon  the  other  corporation.  The  railway  company  ap- 
peared and  answered,  but  there  was  no  appearance  for  the 
railroad  company.  Each  corporation  was  a  legal  entity,  as 
distinct  from  the  other  as  John  Doe  from  Richard  Roe.  A 
suit  against  one  was  a  matter  of  no  concern  to  the  other,  and 
could  not,  without  the  other's  consent,  be  converted  into  a. 
suit  against  it.  . 

But  counsel  says  that  "  way  '*  is  synonymous  with  "road  " ; 
that  a  railway  is  a  railroad ;  and  that,  therefore.  The  Denver 
&  Rio  Grande  Railway  Company  is  The  Denver  &  Rio  Grande 
Railroad  Company.  If  these  names  did  not  represent  two 
distinct  corporations,  the  argument  might  be  entitled  to  at- 
tention. We  may  safely  take  considerable  liberty  with  hy- 
potheses ;  but,  from  a  hostile  encounter  with  facts,  we  are 
sure  to  retire  worsted.  There  may  be  two  men  named  John 
Way  and  John  Road  respectively ;  but  we  cannot  extinguish 
the  personality  of  either,  or  merge  the  two  into  one,  by  saying 
that  "  Way  "  means  "  Road."  A  railway  is  undoubtedly,  a 
railroad;  but,  nevertheless.  The  Denver  &  Rio  Grande  Rail- 
way Companyis  not  The  Denver  &  Rio  Grande  Railroad  Com- 
pany. In  allowing  the  commencement  of  a  new  suit,  by  an 
exchange  of  defendants,  the  court  erred  grossly.  Little  v. 
Water  Company,  9  Nev.  317. 

But  the  present  defendant  waived  the  error  by  entering  its 
appearance  to  the  action ;  and  we  have  discussed  the  question 
of  the  alleged  amendment  thus  elaborately  for  the  purpose  of 
imparting  emphasis  to  the  en'oneous  character  of  the  next 
ruling.  When  the  railroad  company  entered  its  appearance, 
its  relation  to  the  suit  was  precisely  the  same  as  if  it  had  been 
brought  into  court  by  summons  then  served;  and  the  court 
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could  not  legally,  in  one  case  any  more  than  the  other,  force 
it  summarily  into  a  trial.  It  was  entitled  to  time  to  prepare 
and  file  its  answer,  and  to  procure  the  attendance  of  its  wit- 
nesses, or  their  depositions  if  they  were  without  the  jurisdic- 
tion of  the  court.  To  secure  the  proper  time,  required  no 
affidavit,  and  no  formal  motion.  The  very  fact  that  this  de- 
fendant was  then,  for  the  first  time,  in  the  case,  made  it  the 
duty  of  the  court  without  application,  to  continue  the  suit, 
and  fix  a  reasonable  time  for  answer.  But  the  court,  against 
the  defendant's  objection,  and  in  denial  of  its  request,  not 
only  forced  it  at  once  into  trial,  but  forced  it  into  the  con- 
cluding part  of  a  trial  which  had  been  commenced  and  con- 
ducted at  considerable  length  against  another  party,  and 
undertook  to  bind  it  by  testimony  given  in  a  different  cause. 
Let  the  judgment  be  reversed. 

Meversed. 
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Thatohek  et  al.  v.  Salomon  et  al. 

1.  Corporations— Liability  of  Directors — Failure  to  File  Re- 

port. 
Under  sectiou  491,  Mills^  Ann.  Stats.,  raquiriDg  corpoi*atioii8  to  file 
annual  reports  and  in  case  of  failure  making  the  directors  person- 
ally liable  for  all  debts  contracted  during  the  year  preceding  the 
time  when  the  reports  should  have  been  filed  and  until  such  report 
shall  be  filed,  the  fact  that  the  corporation  had  no  debts  prior  to 
the  time  the  annual  report  was  due  to  be  filed  is  no  defense  to  an 
action  against  the  dii*ect<>rs  for  a  debt  contracted  after  the  time  the 
report  should  have  been  filed  and  before  it  was  filed. 

2.  Same — Filing  Certificate  of  Paid-up  Capital. 

In  an  action  against  the  directors  of  a  corporation  to  hold  them  per- 
sonally liable  for  a  debt  of  the  corporation  for  having  failed  to  file 
the  annual  raport  required  by  section  401,  Mills^  Ann.  Stats.,  it  is 
no  defense  to  show  that  prior  to  the  time  the  debt  was  contracted 
a  certificate  of  fully  paid-up  capital  stock  had  been  filed  with  the 
county  clerk  of  the  county,  wherein  the  business  of  the  corporation 
waa  conducted,  but  such  certificate  must  be  shown  to  have  been 
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filed  and  recorded  both  in  the  office  of  such  county  clerk  and  in  the 
office  of  the  secretary  of  state  before  it  is  a  defense  to  such  action^ 

1   COBPOBATIONS — LIABILITY  OF  DiBECTOBS. 

Under  section  401,  Mills*  Ann.  Stsits.,  making  the  directors  of  a  cor- 
poration personally  liable  for  debts  of  the  corporation  for  failing 
to  file  the  annual  report  therein  required,  the  directors  are  liable 
for  all  debts  contracted  during  the  time  of  default,  whether  the 
same  are  due  during  said  time  or  come  due  after  such  default  is 
terminated. 

4.  Same — Evidence. 

In  a  suit  to  enforce  the  personal  liability  of  the  directors  of  a  corpo* 
ration  for  the  debt  of  the  corporation,  the  burden  of  proof  is  on  the 
plaintiff  to  show  that  the  debt  is  a  valid  obligation  and  liability  of 
the  corporation  and  that  it  was  contracted  during  the  time  in  which 
the  corporation  was  in  default  for  failure  to  make  its  annual  re* 
port  The  evidence  of  this  case  examined  and  held  sufficient  to 
establish  the  personal  liability  of  the  directors  of  a  corporation. 

Appeal  from  the  District  Court  of  Arapahoe  County. 

Messrs.  Patterson,  Richardson  &  Hawkins,  for  ap- 
pellants, J.  A.  Thatcher,  H.  M.  Porter  and  C.  H.  Smith. 

Messrs.  Benedict  &  Phelps,  for  appellant,  J.  C.  Lewis. 

Mr.  Horace  Phelps,  for  appellant,  D.  H.  Ferguson. 

Mr.  Guy  LeR.  Stevick,  for  appellees. 
Wilson,  J. 

The  defendants,  appellants  herein,  were  directors  of  The 
Platte  River  Paper  Mills  Company,  a  corporation  organized 
under  the  laws  of  Colorado  in  1892.  The  plaintiff  firm 
claims  that  the  coiporation  became  indebted  to  it  on  account 
for  a  consignment  of  linen  rags  sold  and  delivered  to  it  by 
plaintiff  between  the  1st  day  of  April,  and  the  1st  day  of 
June,  1894,  at  an  agreed  price,  which  should  have  been  paid 
on  or  before  July  1,  1894.  It  seeks  by  this  suit  to  enforce 
the  personal  liability  of  the  defendant  directors  for  this  debt, 
incurred,  it  is  alleged,  by  reason  of  the  failure  of  the  cor- 
poration to  make  or  cause  to  be  made  within  sixty  days  from 
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the  Ist  day  of  January,  1894,  its  annual  report  as  required 
by  statute,  which  reads  as  follows : 

*'  Every  such  corporation  shall  annually,  within  sixty  days 
from  the  first  day  of  January,  make  a  report,  which  shall 
state  the  amount  of  its  capital  and  the  proportion  actually 
paid  in,  and  the  amount  of  existing  debts ;  which  report  shall 
be  sigfned  by  the  president,  and  shall  be  verified  by  the  oath 
of  the  president  or  secretary  of  said  company,  under  its  cor- 
porate seal,  and  filed  in  the  office  of  the  recorder  of  deeds  of 
the  county  where  the  business  of  the  company  shall  be  carried 
on.  And  if  any  such  corporation  shall  fail  so  to  do,  unless 
the  capital  stock  of  such  corporation  has  been  fully  paid  in 
and  a  certificate  made  and  filed  as  provided  in  section  twelve 
(12)  of  this  act,  all  the  directors  or  trustees  of  the  company 
shall  be  jointly  and  severally  liable  for  all  the  debts  of  the 
company  that  shall  be  contracted  during  the  year  next  pre- 
ceding the  time  when  such  report  should  by  this  section 
have  been  made  and  filed,  and  until  such  report  shall  be 
made.''  Gen.  Stat.  sec.  252 ;  Mills'  Ann.  Stats,  sec.  491. 
On  June  6,  1894,  the  president  of  the  corporation  and  a  ma- 
jority of  the  directors  prepared  as  provided  by  law  a  certifi- 
cate of  the  paid-up  capital  stock  of  the  corporation,  and  filed 
it  in  the  office  of  the  recorder  of  deeds  of  Arapahoe  county, 
wherein  the  business  of  the  company  was  carried  on.  This 
same  certificate  was  filed  in  the  office  of  the  secretary  of 
state  on  June  13,  1894,  and  not  before.  The  shipment  of 
rags,  although  contracted  for  prior  to  June  1,  1894,  was 
not  delivered  to,  nor  received  by  the  corporation  until  June  7, 
1894.  Such  other  facts  as  are  necessary  to  be  stated  will  ap- 
pear during  the  course  of  this  opinion. 

Counsel  conceded  in  their^oral  argument,  and  an  examina- 
tion of  the  record  justifies  the  statement,  that  a  consideiution 
and  discussion  of  only  two  or  three  of  the  one  hundred  and 
ninety-three  assignments  of  error  would  be  necessary, — that 
the  determination  of  the  questions  involved  in  these  would 
settle  all  as  well  as  the  appeal. 

1*  The  fact,  if  it  be  conceded,  that  the  corporation  had  no 
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debts  prior  to  the  time  when  the  annual  report  for  1894  was 
doe  under  the  provisions  of  the  statute,  is  immaterial,  and 
cannot  avail  the  directors  as  a  defense.  The  report  was  not 
only  required  to  state  the  amount  of  debts  existing  at  that 
time,  but  also  the  amount  of  its  capital,  and  the  proportion 
actually  paid  in,  the  object  being  not  only  to  compel  the  fur- 
nishing of  information  of  possible  value  to  those  who  were  at 
that  time  creditors  of  the  corporation,  but  also  to  those  who 
might  thereafter  become  such,  the  latter  purpose  being  the 
chief  one  and  obviously  of  special  importance.  The  law  gives 
to  private  corporations  special  franchises  and  privileges,  but 
as  said  by  the  New  York  court  of  appeals  in  construing  a  sim- 
ilar statute,  the  corporation  itself  having  ^^  no  sense  of  legal 
obligation,  or  of  common  honesty  or  fairness,  the  statute  makes 
an  attempt  to  compel  its  directors,  under  penalty  of  personal 
liability,  to  communicate  to  the  public  such  information  about 
its  assets  and  liabilities  as  may  be  useful  to  its  creditors.'" 
BraJ^ard  v.  G-uUey^  10  Colo.  App.  146 ;  Morgan  v.  Hedstrom^ 
58  N.  E.  Rep.  26.  In  case  of  default  in  making  this  report 
when  required,  the  statute  imposes  upon  the  directors  a  liabil- 
ity for  all  debts  of  the  company  which  were  contracted  during 
the  year  next  preceding  the  time  when  such  report  should  have 
been  made  and  filed,  and  also  all  which  may  be  thereafter  con- 
tracted until  such  report  shall  be  made.  The  default  may  be 
terminated  and  ended,  and  the  directors  relieved  from  all  lia- 
bility for  debts  subsequently  contracted,  by  the  making  of  the 
report,  or  by  the  making  and  filing  of  the  certificate  of  paid- 
up  capital  stock,  as  provided  in  Gen.  Stats,  section  248.  To 
make  this  effective,  however,  such  certificate  must  be  filed, 
after  being  properly  prepared,  both  in  the  office  of  the  re- 
corder of  deeds  of  the  county  wherein  the  business  of  the  com- 
pany is  carried  on,  and  in  the  office  of  the  secretary  of  state. 
The  filing  in  only  one  is  obviously  insufficient.  An  intend- 
ing creditor,  taking  notice  of  the  law  and  observing  all  pre- 
cautions for  his  protection,  might  make  an  examination  in 
either  one  of  the  specified  offices,  and  not  finding  the  cer- 
tificate, it  would  absolutely  defeat  the  express  intention  and 
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requirement  of  the  statute  to  hold  that  the  creditor  is  not 
entitled  to  the  relief  which  the  law  gives  him,  because  he 
might  have  found  the  certificate  filed  in  the  other.  The  re- 
quirement of  the  statute  is  imperative ;  its  language  is  unmis- 
takable, and  there  is  no  room  for  construction.  By  sec- 
tion 252,  Gen.  Stats.,  the  directors  could  be  relieved  of  personal 
liability  on  the  ground  of  having  made  and  filed  the  certificate 
of  paid-up  capital  stock  only  when  such  certificate  was  made 
and  filed  as  provided  in  section  248,  Gen.  Stats.,  and  this 
was  that  such  certificate  should  be  filed  in  both  offices.  It 
follows,  therefore,  that  in  the  present  suit,  the  defendant  di- 
rectors cannot  claim  to  have  been  relieved  from  any  personal 
liability  by  reason  of  filing  the  certificate  of  paid-up  capital 
stock  until  after  June  13, 1894. 

2.  The  chief  contention  upon  which  defendants  rely  is 
that  the  complaint  did  not  state  facts  sufficient  to  constitute 
a  cause  of  action.  Both  this  court  and  the  supreme  court 
have  several  times  passed  upon  what  was  necessary  to  be  al- 
leged in  the  complaint  in  a  suit  of  this  character.  Anfenger 
V,  Anzeiger  Pub.  Co.^  9  Colo.  378  ;  Bradford  v,  Ghilletf^  supra. 
The  complaint  in  this  case  seems  to  be  sufficient,  under  the 
rules  there  laid  down. 

The  principal  point  raised  by  defendants,  however,  in  sup- 
port of  this  contention,  and  that  upon  which  they  most  rely 
to  secure  a  reversal  of  the  judgment,  is  that  the  defendant 
directors  incurred  no  personal  liability  except  for  debts  which 
had  not  only  been  contracted,  but  which  were  also  due  dur- 
ing the  time  of  the  default ;  and  that  it  was  necessary  for 
plaintiff,  in  order  to  state  a  cause  of  action,  to  have  alleged 
this  fact.  This  plaintiff  did  not  do ;  on  the  contrary,  it  ap- 
pears from  the  complaint  itself  that  the  debt  was  not  due 
until  July  1, 1894,  about  eighteen  days  after  the  directors 
had  terminated  their  personal  liability  for  obligations  of  the 
corporation  thereafter  contracted  or  incurred  by  filing  the 
certificate  of  paid-up  capital  stock.  On  June  18th,  when  the 
filing  of  this  certificate  was  complete,  there  was  no  existing 
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cause  of  action  in  favor  of  the  plaintiff  and  against  the  cor- 
poration, which  could  then  have  been  enforced. 

The  question  here  presented  is  a  new  one  in  this  jurisdic- 
tion, it  having  never  been  directly  passed  upon  either  by 
the  supreme  court,  or  by  this  court.  We  think  that  the  con- 
tention of  defendants  in  this  respect  cannot  be  sustained 
either  by  reason  or  authority.  It  will  be  observed  that  the 
statute  makes  the  directors  liable  for  the  del)ts  of  the  com- 
pany that  were  contracted  during  the  year  previous  to  the 
time  when  tlie  repoi-t  should  be  made,  and  for  all  debts  there- 
after contracted,  until  the  default  is  terminated  by  the  mak- 
ing of  the  rejiort,  or  by  filing  the  certificate  of  paid-up  capi- 
tal stock.  It  says  nothing  about  debts  then  matured,  or  not 
matured  ;  those  upon  which  a  cause  of  action  then  existed, 
or  did  not  exist.  It  was  sufficient  if  the  debt  had  been  con- 
tracted. We  think  the  true  rule  is  veiy  aptly  expressed  by 
a  New  York  court,  in  construing  that  portion  of  a  similar 
statute  wherein  identically  the  same  language  is  used  as  in 
the  Colorado  statute,  and  is  now  under  consideration.  '*  The 
true  doctrine  is  that  a  debt  is  contracted  when  in  considem- 
tion  of  value  received  by  a  corporation,  a  payment  is  to  be 
made,  no  matter  whether  at  once  or  at  a  future  period." 
Vernon  v.  Palmer^  16  J.  &  S.  (N.  Y.)  231.  This  rule  is  sup- 
ported by,  and  in  accord  with  all  of  the  New  York  cases,  as 
we  read  them.  Some  confusion  has  arisen  by  reason  of  pos- 
sibly a  careless  reading  of  some  of  these  cases,  wherein  it  was 
held  that  the  mere  execution  of  a  contract  between  a  seller 
and  a  corporation  for  the  sale  and  delivery  of  goods,  does  not 
of  itself  amount  to  the  contraction  of  a  debt  within  the  mean- 
ing of  the  statute,  delivery  being  first  essential.  All  agree, 
however,  that  when  delivery  is  made,  the  debt  springs  into 
existence.  Some  confusion  has  also  arisen  in  reading  some 
of  these  New  York  cases,  wherein  it  was  held  that  an  action 
would  not  lie  against  the  director  at  once  for  a  debt  con- 
tracted before  their  default,  and  not  until  the  expiration  of 
the  term  of  credit.  In  other  words,  the  creditor  could  not 
sue  the  directors  until  such  time  as  he  would  have  a  right  to 
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sue  the  company.  That  point,  however,  is  not  involved  in 
this  ease.  Such  was  the  point  decided  in  Jcma  v.  Barlow^ 
62  N.  Y.  202,  which  defendants  cite  us,  and  upon  which  they 
chiefly  rely  in  suppoit  of  their  contention.  In  that  decision, 
the  court  said,  ^^  In  such  case  there  would  be  a  liability,  but 
it  would  be  dormant,  and  not  constitute  a  cause  of  action 
until  the  debt  should  become  due."  This  refers  only  to  the 
maturity  of  the  debt,  and  to  the  time  when  the  cause  of  ac- 
tion arises  upon  which  suit  could  be  brought.  In  Vem(m  r. 
Palmer^  cited  above,  the  decision  in  JoruB  v.  Barlow  was  re- 
ferred to,  and  the  court  said  that  the  remarks  in  that  opinion, 
upon  which  the  defendants  in  this  case  rely,  were  made  with 
reference  to  the  fact  that  three  out  of  the  ten  notes  upon 
which  a  recovery  was  had  against  the  defendants  as  trustees 
or  directors,  were  not  due  at  the  time  of  tlie  commencement 
of  the  action,  and  for  that  reason  the  action  would  have 
failed  if  it  had  been  brought  upon  the  three  notes  against  the 
corpomtion,  that  consequently  no  right  of  action  existed 
upon  said  three  notes  against  the  trustees  or  directors.  This 
was  the  precise  point  in  the  case  to  which  the  language  in 
question  was  addressed,  the  trial  court  having  refused  to 
charge  that  the  plaintiff  could  not  recover  for  the  amount  of 
the  three  notes  not  due  at  the  time  of  the  commencement  of 
the  action,  and  having  directed  a  verdict  for  the  full  amount 
of  the  indebtedness  evidenced  by  all  of  the  notes.  The  ques* 
tion  as  to  whether  the  directora  were  relieved  from  liability 
by  having  ceased  to  be  directors  before  the  debt  became  due, 
or  by  their  personal  liability  having  terminated  by  the  mak- 
ing of  a  report,  or  the  filing  of  a  certificate  of  paid-up  capi- 
tal stock,  did  not  arise  in  that  case.  Subsequent  decisions 
of  the  highest  courts  in  New  York  are  to  the  same  effect. 

Arms  Co.  v.  Barl-ow^  63  N.  Y.  72,  cited  by  the  defendants 
to  support  their  contention,  does  not  do  so.  On  the  contrary, 
so  far  as  it  is  applicable  at  all,  it  sustains  the  doctrine  an- 
nounced in  Vernon  v.  Palmer,  The  point  upon  which  that 
case  turned  was  whether  the  debt  accrued  against  the  corpo- 
ration, while  the  contract  out  of  which  it  grew  had  not  been. 
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executed.  The  court  held  that  until  the  performance  of  the 
contract,  it  was  but  an  executory  and  contingent  obligation, 
which  after  performance  by  the  other  party  might  grow  into 
a  debt.  It  was  not  then  an  existing  indebtedness.  The 
only  reasonable  conclusion  from  the  language  of  the  court  is 
that  the  obligation  would  become  a  debt  upon  the  perform- 
ance of  the  contract  by  the  other  party,  such  a  result  not  be- 
ing dependent,  however,  upon  the  maturity  of  the  debt. 

la  Gold  i\  Clyne,  134  N.  Y.  265,  also  cited  by  the  defend- 
ants, the  court  said,  ^^  The  indebtedness  of  the  corporation 
was  dependent  upon  the  performance  of  the  contract  by  the 
plaintiffs,  and  did  not  until  then  arise.  Then,  and  not  until 
that  time,  did  it  become  a  debt  of  the  company."  Here  is 
an  express  declaration  that  upon  performance  of  the  conti-act, 
the  obligation  became  a  debt  of  the  corporation.  In  a  very 
recent  case,  decided  only  last  October,  the  New  York  court 
of  appeals  said,  ^^  The  liability  is  for  debts  then  existing,  that 
is,  whether  due  or  not,"  thus  expressly  recognizing  the  fact, 
as  do  the  other  cases  cited,  that  the  liability  of  the  directoi-s 
is  not  dependent  upon  the  maturity  of  the  debt.  Morgan  v, 
Hedstrorn^  supra.  That  court  further  said  in  its  opinion  that 
the  statute  requiring  the  corpoi-ation  to  make  and  publish  an 
annual  report,  and  imposing  personal  liability  upon  the  di- 
rector in  default  thereof,  should  be  liberally  and  not  nar- 
rowly construed,  so  as  to  embrace  the  debts  within  the  lan- 
guage of  the  act. 

We  are  clearly  of  the  opinion,  therefore,  that  the  complaint 
sufficiently  stated  a  cause  of  action.  The  liability  of  the 
defendant  directors  is  not  dependent  upon  the  time  of  the 
maturity  of  the  debt.  If  the  debt  was  contracted  while  they 
were  in  default,  it  cannot  avail  them  as  a  defense  that  they 
teiminated  such  default  and  all  further  personal  liability  for 
subsequent  debts  by  filing  the  certificate  of  paid-up  capital 
stock  before  the  debt,  upon  which  this  action  is  based,  had 
matured.  The  personal  liability  once  incurred  by  directors 
can  be  relieved  from  by  no  act  of  themselves  save  a  satisfac- 
tion of  the  debt. 
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3.  A  third  inquiry,  of  controlling  importance,  which  re- 
mains to  be  considered  and  determined  is,  was  it  established 
on  the  trial  by  sufficient  competent  evidence  that  the  debt 
for  wluch  a  recovery  was  had  was  a  valid,  bona  fide  obliga- 
tion, and  liability  of  the  corpoi*ation,  payment  of  which  could 
be  enforced  against  it,  and  that  it  was  contracted  during  the 
time  in  which  the  corporation  was  in  default  for  failure  to 
make  its  annual  report,  that  is  to  say,  between  the  sixtieth 
day  after  the  first  day  of  January,  1894,  and  June  13,  1894? 
If  such  were  the  case,  then  the  defendants  were  liable,  and 
the  plaintiffs  were  entitled  to  the  judgment  which  was  ren- 
dered in  their  favor.  The  burden  of  proof  in  this  respect 
was  upon  the  plaintiffs.  The  debt  could  be  proved  by  any 
of  the  methods,  too  numerous  and  well  known  to  the  profes- 
sion to  require  mention  hei*e,  by  which  a  debt  could  be  shown 
against  either  a  corporation  or  an  individual.  If  the  debt 
was  alleged  to  have  been  contracted  by  an  agent,  it  does  not 
necessarily  follow  that  the  express  authority  of  the  agent 
therefor  should  be  shown.  The  circumstances  attending  the 
transaction  might  have  been  such  that  the  authority  would 
be  implied,  or  that  it  would  be  conclusively  presumed,  these 
circumstances  being  such  as  to  estop  the  corporation  from 
alleging  want  of  authority.  Such,  for  instance,  would  be 
the  delivery  of  the  goods  by  the  vendor,  and  the  acceptance 
by  the  corporation.  In  this  case  the  latter  could  not  be  heard 
to  say  that  the  agent  was  without  authority  to  make  the 
contract  of  purchase,  and  the  law  itself  would  imply  a  prom- 
ise on  the  part  of  the  corporation  to  pay.  If  the  circum- 
stances were  such  as  to  estop  the  corporation  from  claiming 
that  there  was  no  specific  contract  of  purchase,  or  that  the 
pretended  agent  who  assumed  to  make  it,  was  without  au- 
thority, the  directors  would  be  equally  estopped  from  availing 
themselves  of  such  a  defense.  In  such  case  it  would  be  im- 
material whether  the  directory  had  or  had  not  knowledge 
that  the  debt  was  actually  contracted,  or  a  previous  contract 
of  purchase  made  or  authorized.  Directors  are  "  by  the  stat- 
ute mtide privies  to  the  acts  and  doings  of  the  corporation  in  the 


1901.]  Thatcher  v.  Salomon.  169 

tnmsaction  of  its  business  resalting  in  a  pecuniary  debt  or 
liability/'  Arms  Co,  v.  Barlow  et  al.^  supra.  It  must  be 
borne  in  mind  too  that  this  is  not  a  suit  based  upon  a  false 
report,  but  upon  a  failure  to  make  a  report  at  all.  The  al- 
leged liability  of  the  directors  is  based  upon  a  fact, — whether 
the  report  was  made  within  the  time  required.  If  not,  the 
law  says  in  plain  and  unmistakable  language  that  the  direct- 
ors shall  become  personally  liable  by  reason  only  of  that  fact. 
The  facts  upon  which  the  defendants  rely  to  disprove  per- 
sonal liability  are  that  sometime  in  1892,  the  Corporation 
entered  into  a  written  contract  with  James  H.  Piatt,  who 
was  its  president  at  the  time  of  its  organization,  but  who 
resigned  his  office  for  this  purpose,  that  he  should  construct 
and  furnish  all  of  the  buildings,  works  and  machinery  of  an 
entire  plant  suitable  for  the  purpose  of  manufacturing  paper; 
and  also  furnish  a  working  capital  in  the  sum  of  $25,000 ; 
and  that  in  consideration  thereof,  upon  the  completion  of 
the  factory  in  compliance  with  the  contract,  the  corporation 
would  issue  and  deliver  to  him  all  of  its  capital  stock.  It  is 
further  claimed  and  shown  that  this  contmct  was  formally 
completed  about  June  6,  189-1,  and  that  on  that  date,  at  a 
regular  meeting  of  the  directors,  James  H.  Piatt  made  a  re- 
port of  such  completion,  which  was  accepted  and  approved 
by  the  board,  and  thereupon  on  the  same  day,  said  Piatt  was 
reelected  president.  They  further  claim  that  the  contract 
for  the  purchase  of  the  goods  for  the  purchase  price  of  which 
plaintifEs  bring  this  suit  was  made  by  said  Piatt  with  the 
plaintiffs  without  any  authority  from  the  corporation,  and 
while  he  was  not  an  agent  therefor,  nor  connected  with  it  in 
any  official  capacity.  It  appeared  in  evidence,  however,  that 
a  large  number  of  letters  passed  between  the  parties  in  refer- 
ence to  the  transaction ;  those  to  the  plaintiffs  including  the 
original  order  for  the  rags  were  written  on  paper  bearing  the 
letterhead  of  The  Platte  River  Paper  Milk  Company,  and 
signed  ^*  James  H.  Piatt,''  without,  however,  any  designation 
of  any  official  or  representative  character.  A  number  of  the 
letters  were  signed  by  George  F.  Piatt,  who  was  at  all  of  the 
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times  in  controversy  a  director  of  the  corporation.  There 
were  also  offered  in  evidence  a  number  of  letters  and  tele- 
grams from  plaintiffs  in  connection  with  the  transaction,  all 
of  which  were  addressed  to  the  corporation  by  its  corporate 
name.  In  addition  to  this,  it  was  shown  that  the  receipts 
given  to  the  railroad  company  upon  the  actual  delivery  of 
the  goods  to  the  corporation  at  its  factory,  were  signed** The 
Platte  River  Paper  Mills  Company,  consignee,  by  F.  C. 
Keeney,"  who  was  then  also  a  director  of  the  corporation. 
The  railroad  freight  bills  were  paid  for  on  behalf  of  the  cor- 
poration by  Mr.  Cooke,  acting  as  its  secretary.  The  bills  of 
lading  for  the  shipment  were  indorsed  O.  K.  Lewis,  Mr.  Lewis 
being  at  the  time  acting  president  of  the  corporation.  In 
addition  to  this,  the  goods  were  actually  received  and  ac- 
cepted by  the  company  at  its  factory  on  June  7,  1894,  the 
day  following  that  on  which  the  directors  at  their  meeting 
had  received  the  report  of  James  H.  Piatt  as  to  the  comple- 
tion of  his  contract  for  the  erection  of  the  works,  and  had 
formally  accepted  the  plant.  We  think  this  testimony  was 
amply  sufficient  to  estop  the  corporation, — and  of  course  the 
defendant  directors,  also, — ^from  denying  that  on  the  7th  day 
of  June,  at  least,  the  corporation  contracted  with  the  plain- 
tiffs a  valid  debt,  and  that  it  was  subsisting  upon  that  day, 
immediately  upon  the  delivery  and  acceptance  of  these  goods, 
regardless  of  what  might  have  been  the  circumstances  at- 
tending the  contract  of  purchase  in  the  first  instance ;  and 
regardless,  too,  of  the  nature  of  the  authority  vested  in  James 
Ht  Piatt  to  negotiate  a  purchase  on  behalf  of  the  corporation. 
In  addition  to  this,  on  June  6,  1894,  when  Mr.  Piatt  made 
his  final  report,  and  when  the  board  of  directors  accepted  the 
factory,  there  was  entered  upon  the  record  book  of  the  com- 
pany the  following:  "The  president  of  the  company  then 
stated  that  while  the  railroad  war  had  compelled  a  cut  in 
price  on  some  goods,  in  order  to  protect  the  company's  cus- 
tomers, it  had  also  been  to  the  advantage  of  the  company  in 
bringing  in  supplies  that  the  company  must  have  from  the 
east,  and  that  by  placing  orders  on  the  cut  rates,  some  seven 
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or  eight  thousand  dollars  had  been  saved  to  the  company  by 
way  of  freight  on  eastern  goods,  such  as  soda,  pulp,  fine 
hnens,  etc.,  and  that  he  would  ask  permission  to  borrow  thirty 
thousand  dollars  in  order  to  fully  pay  for  all  of  the  supplies 
so  ordered."  Here  was  an  express  recognition  of  the  fact 
that  the  board  did  have  knowledge  that  Piatt  had  purchased 
supplies  for  and  on  behalf  of  the  corporation,  to  l)e  used  in 
the  manufacture  of  paper,  and  they  neither  repudiated  nor 
disavowed  his  action.  The  directors  cannot  now  be  heard  to 
say  when  a  part  of  these  goods  arrived  on  the  next  day  and 
were  accepted  by  the  corporation,  either  that  they  were  pur- 
chased without  their  knowledge,  or  that  Piatt  had  no  author- 
ity to  make  the  purchase.  We  think  the  evidence  was  amply 
sufficient  to  show  every  fact  necessary  to  prove  the  liability 
of  the  company,  and  of  course  of  the  directors,  the  supplies 
having  been  delivered  and  received  during  the  default  of  the 
corporation  with  respect  to  its  annual  report. 

The  case  was  evidently  carefully  and  closely  tried  by  coun- 
sel on  both  sides,  and  a  voluminous  record  discloses  many 
exceptions  to  rulings  of  the  court,  both  in  admitting  and 
excluding  testimony.  Various  instructions  to  the  jury  were 
also  excepted  to,  and  their  giving  assigned  as  error.  A 
special  reference  to  these,  however  brief,  would  extend  tins 
opinion  to  an  unwari-anted  length.  We  deem  it  wholly  un- 
necessary to  consider  them  at  all,  because  what  we  have  said 
disposes  of  the  appeal.  Our  holding  as  to  the  construction 
of  the  statute  and  the  important  legal  principles  which  con- 
trol the  case  embrace  and  settle  all  of  these  disputed  ques- 
tions. Counsel  will  readily  perceive  that  under  the  views 
which  we  entertain  and  have  expressed  as  to  the  vital  and 
dominant  issues  involved,  the  verdict  and  judgment  could 
not  in  our  opinion  have  rightfully  been  otherwise  than  they 
were.  Under  the  law  applicable  to  the  controlling  issues  as 
we  have  declared  it  to  be,  the  evidence  necessary  to  the  right 
to  a  recovery  by  plaintiffs  was  practically  undisputed  and 
was  amply  sufficient.  Even  though  the  trial  court  had  sus- 
tained the  position  and  contention  of  defendants  with  refer- 
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ence  to  the  admissibility  and  competency  of  evidence,  the 
judgment  should  have  been  for  plaintiffs. 

The  controlling  questions  were  in  fact  those  of  law,  and 
realizing  that  these  were  of  first  importance  as  well  as  of 
first  impressions  in  this  jurisdiction,  we  have  given  to  the 
consideration  of  them  unusual  care  and  attention.  We  feel 
assured  that  our  views  are  in  perfect  accord  not  only  with 
the  plain  language  of  the  statute,  but  also  with  the  legislative 
intent,  with  reason,  and  with  the  recognized  principles  of 
sound  public  policy.  Corporations  are  invested  by  the  state 
with  valuable  special  rights  and  privileges,  as  also  are  the 
individuals  who  compose  them,  they  having,  so  long  as  they 
comply  with  the  requirements  of  the  law,  complete  immunity 
from  personal  liability  for  the  debts  of  the  concern.  The 
corporate  bodies  speak  and  act,  however,  only  through  their 
directoi's,  and  it  is  not  unreasonable  nor  unfair  that  these  in 
return  for  and  in  consideration  of  the  special  privileges  which 
they  hold  from  the  public,  should  be  held  to  a  strict  account 
where  the  law  imposes  upon  them  specific  duties  and  obli- 
gations for  the  protection  of  their  creditors,  and  in  the  inter- 
est of  the  public  generally. 

The  judgment  will  be  affirmed. 

AffirtnecL 


<•■»» 


[No.  1900.] 

The  Rosebud  Mining  &  Milling  Company  v.  Hughes. 

1.  Pleading — Dbmurrbb — Sufficiency  of  Complaiht. 

If  a  complaint  contains  facts,  well  pleaded,  sufficient  to  entitle  the 
plaintiff  to  any  relief,  a  demurrer  will  not  be  sustained  upon  tbe 
ground  that  it  does  not  state  facts  sufficient  to  constitute  a  cause 
of  action. 

2.  Same — Attorneys  at  Law — Nrolioence — Failure  to  Appeal. 
A  complaint  which  alleges  the  employment  of  defendant,  an  attorney 

at  law,  to  take  a  case  for  review  from  the  trial  court  to  a  court  of 
review  and  that  plaintiff  paid  at  defendant's  instance  a  certain  sum 
for  preparing  a  bill  of  exceptions,  and  at  defendant's  request  paid 
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him  a  certain  sum  which  he  claimed  was  necessary  to  cover  ex- 
penses of  taking  the  case  ap,  and  that  defendant  negligently  failed 
to  prosecute  an  appeal  or  sue  out  a  writ  of  error  within  the  time 
fixed  by  law,  by  reason  of  which  plaintiff  was  depriyed  of  the 
right  to  have  the  case  reviewed,  states  a  cause  of  action  at  least 
for  the  recovery  of  the  sums  paid  for  the  bill  of  exceptions  and 
other  expenses  and  it  was  error  to  sustain  a  demurrer  to  the  com- 
plaint on  the  ground  that  it  did  not  state  facts  sufficient  to  consU- 
tate  a  cause  of  action. 

Appeal  from  the  District  Court  of  Arapahoe  County. 

Mr.  Clay  B.  Whitfobd  and  Mr.  H.  A.  Likdslet,  for 
appellant. 

Mr.  Bbanch  H.  Giles  and  Mr.  A.  M.  Bbbby^  for 
appellee. 

Wilson,  J. 

It  appearo  from  the  complaint  that  the  plaintiff  company 
brought  a  suit  in  the  United  States  circuit  court  in  Colorado 
against  an  insurance  company  to  recover  upon  a  policy  for  a 
loss  by  fire.  The  defendant  herein  was  an  attorney  for  the 
plaintiff  in  said  suit.  Judgment  was  against  the  plaintiff. 
Thereupon,  it  alleges  that  it  employed  the  defendant  to  take 
the  case  for  review  to  the  United  States  circuit  court  of 
appeals ;  that  the  defendant  agreed  so  to  do,  and  accepted 
such  employment.  The  complaint  further  alleges  that  the 
defendant  negligently  failed  to  tender  the  bill  of  exceptions 
in  the  cause  within  the  time  allowed  by  the  court,  and 
negligently  failed  in  any  manner  to  sue  out  a  writ  of  error, 
or  to  prosecute  an  appeal  therein  within  the  time  fixed  by 
law  for  that  purpose,  or  at  all,  by  reason  of  which  the 
plaintiff  lost  its  right  to  have  the  cause  reviewed  by  the  ap- 
pellate court.  The  plaintiff  further  claims  and  alleges  that 
at  the  instance  of  defendant  it  paid  out  the  sum  of  $139 
for  costs  of  preparing  the  bill  of  exceptions,  and  that  it  also 
paid  to  defendant  at  his  special  request,  the  further  sum  of 
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$200,  which  he  assui^ed  it  was  necessary  to  defray  expenses 
of  taking  the  case  to  the  higher  court.  Plaintiff  therefore 
prayed  a  judgment  for  damages  suffered  by  it  on  account  of 
the  alleged  negligence  of  defendant  in  an  amount  sufficient 
to  cover  the  amount  of  the  policy  of  insurance,  which  it 
claims  that  it  would  aud  should  have  recovered  if  the  case 
had  been  reviewed  by  the  appellate  court ;  and  also  costs ; 
And  the  aforesaid  sums  of  $139  and  $200,  paid  to  defendant 
by  plaintiff.  Defendant  demurred  to  the  complaint  on  the 
single  ground  that  it  did  not  state  facts  sufficient  to  consti- 
tute a  cause  of  action.  The  demurrer  was  sustained,  and 
the  plaintiff  electing  to  stand  upon  its  complaint,  judgment 
was  rendered  in  favor  of  defendant  From  this,  plaintiff 
appeals. 

It  is  settled  in  this  jurisdiction  that  if  a  complaint  contains 
facts,  well  pleaded,  sufficient  to  entitle  the  plaintiff  to  any  re- 
lief, a  demurrer  will  not  be  sustained  upon  the  ground  that 
it  does  not  state  facts  sufficient  to  constitute  a  cause  of  ac- 
tion. Herfort  v,  Cramer^  7  Colo.  483 ;  Bayles  v.  Railway 
Co.^  13  Colo.  196.  The  supreme  court  said  in  the  case  first 
cited,  that  in  order  to  sustain  a  demurrer  on  this  ground,  the 
complaint  ^^  must  present  defects  so  substantial  in  their  na- 
ture and  so  fatal  in  their  character,  as  to  authorize  the  court 
to  say,  taking  all  the  facts  to  be  admitted,  that  they  furnish 
no  cause  of  action  wliatever."  Tested  by  this  rule,  we  think 
that  the  court  clearly  erred  in  sustaining  the  demurrer.  We 
are  not  required  for  the  determination  of  this  appeal,  nor  do 
we  purpose  expressing  any  opinion  as  to  what  is  necessary 
to  be  alleged  in  the  complaint  in  an  action  of  this  character 
in  order  to  entitle  the  plaintiff  to,  or  sustain  a  recovery  of, 
unliquidated  damages.  Waiving  all  question  as  to  this,  the 
complaint  unquestionably  stated  a  cause  of  action  for  the  re- 
coveiy  of  the  f  139  paid  for  the  bill  of  exceptions,  and  the 
$200  for  other  expenses  of  appeal.  The  defendant,  accord- 
ing to  the  allegations  of  the  complaint,  was  paid  these  sums 
of  money  for  the  express  purpose  of  having  the  case  taken 
to  the  court  of  appeals  for  review.     It  is  immaterial,  so  far 
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as  the  right  to  the  recovery  of  these  sums  is  concerned,  what 
the  action  of  the  court  of  appeals  would  have  been.  The 
plaintiff  desired  to  have  the  case  reviewed  by  that  court, 
and  paid  these  sums  of  money,  it  is  alleged,  for  that  specific 
purpose.  Under  the  facts  stated,  plaintiff  was  entitled  to 
recover  back  these  sums,  if  the  defendant  negligently  failed 
to  comply  with  the  terms  of  his  employment. 

For  this  reason,  the  judgment  is  reversed,  and  the  cause 
will  be  remanded  for  further  proceedings  in  accordance  with 
this  opinion,  the  plaintiff  being  permitted  to  amend  its  com- 
plaint as  it  may  be  advised. 

Reversed, 


<•■•» 


[No.  1895.] 

NiOHOLLs  V.  McShake  bt  al. 

1.  Chattbi*  Mobtgagks — Sales — Rescission — Fbaud — Attaohmbnt. 

Where  a  vendee  procares  goods  from  a  vendor  through  fraudulent  rep- 
resentations and  under  such  circumstances  that  the  vendor  may 
rescind  the  sale,  the  vendor  hy  promptly  rescinding  the  sale  may 
maintain  an  action  of  replevin  for  the  goods  against  a  subsequent 
mortgagee  who  took  the  goods  to  secure  a  preexisting  debt  without 
showing  that  the  mortgagee  had  knowledge  of  the  fraud  of  the  ven- 
dee. But  if  the  vendor  elects  not  to  rescind  the  sale  and  proceeds 
by  attachment  of  the  goods  in  the  hands  of  the  mortgagee,  he  must 
show  tliat  the  mortgagee  had  actual  notice  or  knowledge  of  the 
fraudulent  intent  of  the  vendee.  Constructive  notice  is  insufficient, 
but  knowledge  of  circumstances  may  be  equivalent  to  actual  no- 
tice. 

2.  PBAcnOB — TBI  AT. — NoNsurr  ob  DiBEcnwQ  Vebdict. 

If  he  upon  whom  the  burden  of  proof  rests,  falls  short  in  any  essential 
particular,  or  if  any  element  of  proof  necessary  to  make  out  his  case 
is  wanting,  upon  motion  of  the  defendant  it  is  the  duty  of  the  couit 
to  enter  a  judgment  of  nonsuit  and  in  a  proper  case,  even  to  render 
final  Judgment  for  the  defendant  upon  the  merits.  But  to  sustain 
such  a  motion,  the  court,  looking  at  the  evidence  in  the  most  favor- 
able light  for  the  plaintiff  in  which  the  jury  would  be  at  liberty  to 
view  it,  must  be  able  to  say  that  there  is  no  evidence  which  would 
justify  a  verdict  for  him,  or  such  a  clear  and  decided  preponder- 


ISiSi 
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anoe  of  evidence  against  him  as  would  require  the  court  to  set  aside 
a  yerdict  in  his  favor. 

3.   FBAUD    and    DsCBIT — EviDBNOB  —  StATBMENTS    to   Ck>MMBBCLAX 

Agencies. 

Upon  the  issue  as  to  whether  or  not  a  sale  of  goods  was  procured 
through  fraud  and  false  representations  of  the  Tendee,  statements 
made  by  the  purchaser  to  a  commercial  agency  are  admissible  in 
evidence,  if  made  sufficiently  near  the  time  of  the  transaction  in 
question  to  have  any  connection  with  or  bearing  upon  it,  provided 
it  be  shown  that  the  statements  were  brought  to  the  knowledge  of 
the  vendor  and  were  relied  upon  by  him  in  making  the  sale  and  ex- 
tending the  credit. 

4.  Chattel  Mobtoages— Fbaud  and  Dbcbit — Notiob. 

Where  a  merchant  mortgaged  his  stock  of  goods  to  the  vice  president 
of  a  bank  to  secure  an  indebtedness  to  the  bank  and  made  a  second 
chattel  mortgage  to  the  same  party  to  secure  other  creditors  not 
connected  with  the  bank,  conceding  that  notice  to  the  cashier  of 
the  bank  that  the  merchant  procured  the  goods  through  fraud  was 
notice  to  the  bank,  such  notice  could  not  affect  the  creditors  se- 
cured by  the  second  chattel  mortgage. 

6.  Samb. 

Where  a  merchant  purchased  goods  through  fraud  and  afterwards  mort- 
gaged his  stock  of  goods  to  secure  an  indebtedness  to  a  bank,  evi- 
dence that  an  attorney  for  creditors  of  the  merchant  called  at  the 
bank  on  two  occasions  and  inquired  about  the  financial  condition 
of  the  merchant  and  was  told  by  the  cashier  that  he  was  financially 
Round  and  that  the  attorney  could  assure  his  correspondents  that 
thei*e  was  no  risk  in  shipping  him  all  the  goods  he  might  order,  and 
the  second  time  the  attorney  called  he  told  the  cashier  that  he 
thought  the  merchant  was  preparing  for  a  failure  and  was  getting 
in  a  large  stock  of  goods  for  the  purpose  of  defrauding  his  cred- 
itors, and  the  next  day  after  this  last  interview  the  chattel  mort- 
gage was  executed  to  the  bank,  was  not  sufficient  to  show  that  the 
bank  had  notice  or  knowledge  of  the  fraud  of  the  merchant  in  pro- 
curing the  goods. 

6.  Fbaud  and  Deceit— St atutoby  Constbuction. 

The  act  of  1897  (Session  Laws,  1897,  page  262)  making  it  a  misdemeanor 
for  one  who  purchases  goods  upon  credit,  and  before  paying  there- 
for, to  sell,  hypothecate,  pledge  or  otherwise  dispose  of  the  same 
out  of  the  usual  course  of  business,  and  with  intent  to  cheat  or  de- 
fraud the  vendor,  was  not  intended  to  have  any  effect  in  the  deter- 
mination of  the  validity  or  invalidity  of  any  contract  of  sale,  and 
does  not  prevent  the  preferance  of  a  6ona  fide  creditor  having  no 
notice  of  the  fraudulent  intent  of  the  debtor. 

7.    CBATTEIi  MOBTGAGBS — ATTACHMENT — BUBDEN  OF  PbOOF. 

Where  goods  are  attached  in  the  hands  of  a  chattel  mortgagee,  on  ths 
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ground  that  the  chattel  mortgage  waB  made  to  defraud  creditors, 
the  burden  of  proof  is  upon  the  attachment  creditors  to  show  the 
fraudulent  intent  of  the  chattel  mortgagor  and  the  participation  in, 
or  knowledge  of,  such  fraud  by  the  chattel  mortgagee,  before  tha 
latter  is  called  upon  to  defend  his  title. 

Appeal  from  the  District  Court  of  Gilpin  County. 

Messrs.  Rogers,  Cijthbebt  &  Ellis,  Messrs.  Bickslsb 
&  McLean  and  Messrs.  Hublbubt  &  Hicks,  for  appellant 

Mr.  C.  C.  Bbown  and  Messrs.  Robinson  &  Anfengeb, 
for  appellees. 

Wilson,  J. 

This  is  a  contest  between  attachment  and  mortgage  cred- 
itors. A.  Rachofsky,  a  merchant  in  Central  City,  was  in- 
debted to  the  First  National  Bank  of  that  city,  and  the  bank 
demanding  security,  he  ei^ecated  to  plaintiff  McShane  for 
this  purpose  a  chattel  mortgage  upon  the  stock  of  goods  in 
his  store.  McShane  was  vice  president  and  a  director  of  the 
bank,  and  the  evidences  of  indebtedness  held  by  it  against 
Rachofsky  being  first  assigned  to  him  by  the  bank,  Rachof- 
sky executed  a  new  note  for  the  total  amount  thereof,  being 
#8,263,  payable  directly  to  McShane  one  day  after  date,  and 
to  secure  this  the  chattel  mortgage  was  given.  On  the  next 
day  Rachofsky,  of  his  own  motion,  executed  and  delivered 
to  McSliane  as  trustee  a  second  mortgage,  subject  to  the  first 
but  upon  the  same  stock  of  goods,  to  secure  an  alleged  in- 
debtedness by  him  to  various  other  creditors,  in  the  amount 
of  about  $13,500.  McShane  took  possession  of  the  entire 
stock  under  the  mortgages.  Within  a  few  days  thereafter, 
various  other  creditors  of  Rachofsky,  holding  claims  unse- 
cured to  the  amount  of  about  fl5,000,  instituted  suits 
thereon  by  attachment,  and  under  the  writs  issued  therein, 
defendant  Nicholls,  the  sheriff  of  the  county,  took  the  en- 
tire stock  of  goods  from  the  custody  and  possession  of  Mo- 
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Shane.  Thereupon,  McShane  and  the.  parties  named  in  the 
second  chattel  mortgage,  for  whom  he  was  trustee,  instituted 
this  suit  in  replevin  for  the  recovery  of  the  goods.  The  an- 
swer set  up  as  a  defense  that  the  claims  of  the  attachment 
creditors  were  for  goods  sold  to  defendant  Rachofsky  tmder 
false  and  fraudulent  representations  by  which  the  sale  was 
fraudulent ;  that  the  two  chattel  mortgages  were  executed 
with  the  intent  on  the  part  of  Rachofsky  to  hinder,  delay 
and  defraud  his  creditors  ;  that  the  mortgagees  had  knowl- 
edge, either  actual  or  constructive,  that  the  purchase  by 
Rachofsky  from  the  attachment  creditors  was  fraudulent, 
and  also  that  he  executed  the  chattel  mortgages  with  the  in- 
tent to  hinder,  delay  and  defraud  his  creditors,  and  that  they 
participated  in  said  fraud.  The  allegations  in  detail  are  quite 
lengthy,  but  we  believe  this  to  be  a  sufficient  statement  of 
them  to  understand  the  points  at  issue.  Upon  the  trial,  after 
the  evidence  had  been  concluded,  the  court,  upon  motion  of 
plaintiffs,  instructed  the  jury  to  return  a  verdict  in  their 
favor,  which  was  done,  and  judgment  entered  accordingly. 

1.  This  court  recently  passed  upon  one  of  the  questions 
which  is  material  in  this  case,  and  our  decision  then  made  is 
strongly  relied  upon  by  defendant,  in  connection  with  a  re- 
cent decision  of  the  United  States  supreme  court,  to  secure  a 
reve'rsal  of  this  judgment.  Reidy  Murdoch  f  Co.  v.  Bird^ 
15  Colo.  App.  116 ;  61  Pac.  Rep.  853;  Browning  v.  DeFord^ 
20  Sup.  Ct.  Rep.  877.  A  consideration  of  the  questions  in- 
volved and  determined  in  these  two  cases  will  settle  the 
most  difficult  question  in  this  case,  and  the  one  which  will 
in  fact  determine  the  appeal.  The  Bird  case  in  this  court 
was  one  wherein  the  creditor  elected  to  rescind  the  sale,  and 
sought  to  recover  in  replevin  the  identical  goods  which  he 
had  sold  to  the  debtor,  from  a  mortgagee,  who  had  taken 
possession  of  and  held  them  under  a  mortgage  to  secure 
other  creditors.  It  was  there  held  by  this  court  in  effect  that 
where  the  vendor  of  goods  had  a  right  to  rescind  the  sale  for 
fraud  of  the  purchaser,  and  acted  promptly  in  the  exercise  of 
such  right,  a  creditor  of  the  purchaser  by  taking  a  chattel 
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mortgage  on  tlie  goods  to  secure  a  preexisting  debt,  did  not 
become  a  purchaser  for  value,  and  acquired  no  title,  as  against 
the  seller  so  seeking  to  rescind,  to  the  goods  sold  by  him  and 
sought  to  be  recovered  in  replevin.  Under  this  decision,  it 
would  not  be  necessary  in  order  to  sustain  a  recovery  by  the 
vendor  in  such  case  that  it  must  first  be  shown  that  the 
mortgagee  had  notice  or  knowledge  of  the  fraud  on  the  part 
of  the  purchaser.  This  is  upon  the  principle  that  the  original 
purchaser  never  acquired  any  title,  this  being  defeated  by  his 
fraud.  The  mortgagee  was  held  not  entitled  to  the  rights 
and  privileges  of  an  innocent  purchaser  for  value,  because 
he  had  simply  taken  his  mortgage  upon  the  goods  as  security 
additional  to  the  security  which  he  already  had  for  a  debt 
existing  at  the  time  the  fraudulent  purchase  was  made.  He 
had  given  no  new  or  additional  consideration,  and  had  parted 
with  nothing  on  the  faith  of  the  apparent  and  pretended 
ownership  of  the  goods  secured  by  the  fraudulent  purchase. 
He  could  not  therefore  acquire  by  the  mortgage  even  an 
equitable  claim  to  a  lien  upon  any  property  to  which  the 
mortgagor  had  no  title,  even  though  embraced  in  the  mort- 
gage. He  would  not  be  in  the  position  of  an  actual  pur- 
chaser, who  without  notice  or  knowledge  of  any  fraud,  and 
relying  upon  the  possession  and  apparent  ownership  of  his 
vendor,  had  paid  a  bona  fide  valuable  consideration  and  re- 
ceived a  transfer  of  the  goods. 

Browning  v.  De  Ford  was  a  case  wherein  the  vendor  of  the 
goods,  under  cii*cumstances  which  gave  him  the  right  to 
rescind  the  sale,  elected  however  not  to  do  so,  but  to  sue  in 
attachment  for  the  value  of  the  goods.  The  contention  of 
the  mortgagees  in  that  case  was,  that 'by  suing  for  the  pur- 
chase money  and  attaching  the  goods  as  the  property  of  the 
mortgagor,  the  defendants  confirmed  the  sale,  and  that  hence 
the  mortgage  was  valid,  notwithstanding  knowledge  of  the 
mortgagees  that  the  goods  had  been  fraudulently  purchased. 
The  court  held  that  the  contention  was  not  sound,  and  that 
in  such  case  it  made  no  difference  as  to  the  rights  of  the 
mortgagee  whether  the  action  was  in  replevin  or  assumpsit. 
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If  defrauded  creditors  pursued  the  latter  course,  the  mort- 
gagees under  such  contention,  knowing  that  the  goods  were 
fraudulently  purchased,  stood  in  the  position  of  seeking  to 
take  advantage  themselyes  of  the  debtor's  fraud,  and  to  ob- 
tain a  preference  to  which  they  were  not  justly  nor  equitably 
entitled.  In  that  case,  the  creditors  seeking  the  remedy  by 
attachment  rather  than  in  replevin,  knowledge  by  the  mort- 
gagees of  the  fraud  on  the  part  of  the  purchaser  of  the  goods 
was  essential  to  a  recovery  by  the  attaching  creditors,  thus 
differing  from  the  case  where  the  vendor  rescinded  the  sale 
and  sought  to  recover  in  replevin  the  identical  goods  which 
had  been  secured  from  him  by  fraud,  as  was  the  case  in  Iteid^ 
Murdoch  ^  Co.  v.  Bird^  in  this  court.  Tlie  reason  for  the  dif- 
ference in  principle  seems  to  us  apparent.  The  vendor  in 
tiie  latter  case  sought  to  recover  only  the  goods  which  had 
been  obtained  from  him  by  fraud,  and  which  he  was  able  to 
identify,  and  such  recovery  did  not  place  the  mortgagee  in 
any  worse  position  than  he  was  at  the  time  that  his  debt  was 
created.  It  prevented,  and  rightfully  so,  one  creditor  from 
securing  an  undue  preference  over  another  through  the  in- 
strumentality of  fraud  perpetrated  by  the  purchaser  from  the 
one,  and  the  mortgagor  to  the  other.  In  the  case  where  the 
creditor  elects  to  confirm  the  sale  as  between  him  and  the 
vendee,  and  seeks  by  suit  in  attachment  to  recover  the  pur- 
chase money,  he  might,  if  the  same  principle  controlled  as 
in  the  other  case,  obtain  an  undue  advantage  and  preference 
over  the  mortgage  creditor,  because  his  debt  would  be  first 
satisfied  out  of  the  entire  property  of  the  vendee,  without 
regard  to  that  whicli  had  been  sold  by  him.  It  is  a  reasona- 
ble and  sound  rule,  therefore,  that  this  he  should  not  be  al- 
lowed to  do,  unless  it  be  first  shown  that  the  mortgagee  had 
knowledge  of,  or  participated  in,  the  fraud  of  his  mortgagor. 
This  is  expressly  declared  to  be  the  rule  in  the  De  Ford 
case.  The  court  said  in  its  opinion,  '^To  make  out  their 
case,  the  attaching  creditors  were  bound  to  show,  first,  that 
the  goods  were  fraudulently  purchased ;  and  second,  that  the 
mortgagees,  or  Vance,  their  agent,  was  a  party  to,  or  oogni- 
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zant  of,  such  frauds."  Before  the  attaching  creditors  could 
make  out  a  case  entitling  them  to  the  relief  sought,  the  court 
held  it  to  be  first  necessary  for  them  not  only  to  show  that 
the  debts  due  to  them  had  been  fraudulently  contracted,  but 
also  to  go  further  and  show  that  the  mortgage  was  fraudu- 
lent, and  then  prove  that  they  had  a  title  superior  to  the 
mortgage  creditors,  in  which  event  only  they  would  be  en- 
titled to  recover.  This,  the  court  said,  "  might  be  done  by 
evidence  that  the  mortgage  was  taken  in  pursuance  of  a 
scheme  to  defraud  the  general  creditors,  or  that  the  mort- 
gagees took  their  security  with  the  knowledge  that  it  covered 
goods  which  had  been  purchased  upon  fraudulent  represen- 
tations, and  that  the  purchases  were  made  under  such  cir- 
cumstances as  would  entitle  the  vendors  to  rescind  the  sale 
and  reclaim  the  goods."  In  other  words,  to  defeat  the 
mortgage,  they  must  substantially  make  out  the  same  char- 
acter of  case  as  would  have  been  required  of  them  in  order 
to  have  defeated  a  fraudulent  assignment  or  transfer  of  the 
goods ;  and  the  rule  as  to  the  proofs  necessary  in  such  case 
is  well  settled  in  this  jurisdiction.  It  is,  that  in  addition  to 
showing  the  fraud  or  fraudulent  intent  of  the  grantor,  the 
party  seeking  to  invalidate  the  transfer  must  show  by  satis- 
factory evidence  knowledge  of  or  collusion  with  the  intended 
fraud  by  the  grantee.  Smith  v.  Jensen^  13  Colo.  219  ;  Bank 
V.  HummeU  H  Colo.  App.  337 ;  Seeleman  v.  Hoagland^  19 
Colo.  235.  The  grantee  must  be  shown  to  have  been  cog- 
nizant of  the  fraudulent  intent  of  the  grantor.  Orime%  v, 
Hill^  16  Colo.  363.  Constructive  notice  is  insuflScient,  but 
knowledge  of  circumstances  may  be  equivalent  to  actual  no- 
tice. There  must,  however,  be  actual  notice  or  knowledge 
of  such  equivalent  circumstances.  Riethmann  v.  Qodsman^ 
28  Colo.  208.  The  same  burden  of  proof  was  upon  the  de- 
fendant in  this  case  to  sustain  his  defense. 

2.  The  question  now  before  us  is  whether  under  these  set- 
tled rules  of  law  applicable  to  the  case,  the  defendant  made 
out  his  case,  or  made  it  out  sufficiently  to  require  its  submis- 
sion to  the  jury.    If  so,  the  court  erred  in  directing  a  verdict. 
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Repeated  adjudications  of  this  and  of  the  supreme  court  have 
affirmed  the  rule  announced  by  Chief  Justice  Thatcher,  that 
"  If  he  upon  whom  the  burden  of  proof  rests,  falls  short  in 
any  essential  particular ;  if  any  element  of  proof  necessary 
to  make  out  his  case  is  wanting,  upon  motion  of  the  defend- 
ant, it  is  the  duty  of  the  court  to  enter  a  judgment  of  non- 
suit,— in  a  proper  case,  even  to  render  final  judgment  for  the 
defendant  upon  the  merits."  Tripp  v.  Fiike^  4  Colo.  24.  It 
is  also  true,  however,  as  contended  by  the  defendant,  that  to 
sustain  such  a  motion,  the  court,  looking  at  the  evidence  in 
the  most  favorable  light  for  the  plaintiff  in  which  the  jury 
would  be  at  liberty  to  view  it,  must  be  able  to  say,  there  is 
no  evidence  which  would  justify  a  verdict  for  him,  or  such  a 
clear  and  decided  preponderance  of  evidence  against  him  as 
would  require  the  court  to  set  aside  a  verdict  in  his  favon 
Schwenke  v.  Union  2>.  ^  -R.  Co.,  12  Colo.  341 ;  Lord  v.  Pueblo 
S.  ^  R,  Oo.^  12  Colo.  890 ;  McQuown  v.  TTiompson^  6  Colo. 
App.  466. 

8.  On  the  trial,  the  defendant  offered  evidence  tending  to 
show  that  shortly  prior  to  the  sales  of  the  goods  by  the  attach- 
ing creditors,  Rachofsky  made  to  the  commercial  agency  of 
R.  G.  Dun  &  Company  a  statement  of  his  financial  condition, 
showing  his  assets  and  liabilities,  which  statement  they  alleged 
and  averred  a  purpose  to  show,  was  false,  and  further  offered 
evidence  of  the  vendors  to  the  effect  that  in  making  the  sales 
and  extending  the  credit,  they  relied  upon  the  reports  of  the 
commercial  agency,  which  were  based  upon  this  personal  state- 
ment to  it  by  Rachofsky.  All  of  this  evidence  was  excluded 
by  the  court,  as  was  also  certain  other  evidence  tending  to 
prove  fraud  in  the  original  purchase  by  Rachofsky.  In  ex- 
cluding some,  at  least,  of  this  offered  evidence,  we  believe 
the  court  clearly  erred.  As  to  what  particular  portion,  it  is 
not  necessary  for  us,  for  reasons  apparent  hereafter,  to  spe- 
cially designate.  We  shall  only  say,  generally,  that  it  is 
almost  impossible  to  prove  fraud  by  positive  and  direct  testi- 
mony. Such  proof  usually  consists  of  a  variety  of  circum- 
stances, each  insufficient  of  itself,  but  when  connected  to- 
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gether,  possibly  forming  a  chain  which  is  complete.  As  a 
pai*t  of  this  proof,  in  cases  like  that  at  bar,  the  statements  made 
by  the  merchant  to  a  commercial  agency  are  admissible  in 
evidence,  provided  that  they  be  made  suflSciently  near  the 
time  of  the  transaction  in  question  to  have  any  connection 
with  or  bearing  upon  it ;  and  this  must  be  determined  by  the 
court  upon  the  circumstances  of  each  particular  case;  and 
provided  also  it  be  shown  that  these  statements  were  brought 
to  the  knowledge  of  the  vendor,  and  were  by  him  relied  upon 
in  making  the  sale  in  controversy  and  in  extending  credit 
to  the  purchaser.  Reid^  Murdoch  ^  Co.  v.  Birdy  supra. 
Whether,  however,  the  error  of  the  court  in  this  respect  would 
justify  a  reversal  of  this  judgment,  depends  upon  another 
question. 

4.  All  of  the  excluded  testimony  to  which  we  have  referred 
was  to  support  the  charge  that  the  purchase  by  Rachofsky 
was  fraudulent.  This  might  liave  been  fully  shown,  but  if 
the  defendant  failed  to  show  also  that  the  plaintiffs  had 
knowledge  or  sufficient  notice  of  such  fraud,  they  would  not 
have  been  entitled  to  recover  judgment,  and  the  judgment 
rendered  herein  must  stand.  The  only  proof  introduced  or 
tendered,  to  show  knowledge  by  the  mortgagees  of  the  alleged 
fraudulent  purchase  by  Rachofsky,  or  of  any  participation 
by  them  in  any  fraud  intended  or  attempted  by  Rachofsky, 
was  that  contained  in  an  affidavit  by  counsel  for  defendants, 
setting  forth  what  they  expected  to  prove  by  an  absent  wit- 
ness, George  F.  Blair,  and  which,  to  avoid  a  continuance,  was 
received  in  evidence  upon  the  admission  by  counsel  for  plain- 
tiffs that  Blair  would  testify  to  such  statements  if  present. 
These  statements,  so  far  as  they  bear  upon  this  question  of 
knowledge  by  the  mortgagees,  were  substantially  to  the 
effect  that  sometime  between  June  and  October,  previous  to 
the  execution  of  the  chattel  mortgages, — the  exact  date,  how- 
ever, not  being  given, — Blair,  who  was  an  attorney,  called  at 
the  First  National  Bank  of  Central  City,  and  stated  to  the 
cashier  that  he  was  receiving  numerous  inquiries  in  regard 
to  the  financial  condition  of  Rachofsky,  and  was  satisfied 
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from  these  inquiries  that  Rachofsky  was  buying  heavily  on 
credit  in  the  east,  and  inquired  what  he  knew  of  said  financial 
condition,  and  whether  it  was  safe  for  the  parties  making 
these  inquiries  to  ship  their  goods ;  that  the  cashier  replied 
he  was  fully  informed  as  to  the  condition  of  Rachosky,  as  he 
did  all  of  his  banking  business  with  them,  and  they  knew  him 
to  be  financially  sound ;  and  that  he  could  assure  his  cor- 
respondents that  there  was  no  risk  in  shipping  to  Rachofsky 
any  goods  he  might  order;  that  on  the  day  previous  to  the 
execution  of  the  mortgage  to  McShane,  Blair  received  further 
telegraphic  inquiries  from  the  -east  in  regard  to  Rachofsky^s 
financial  condition,  whereupon  he  again  had  an  interview 
with  the  cashier,  who  informed  him  that  Rachofsky  was 
financially  good,  etc. ;  and  that  Blair  told  the  cashier  in  this 
interview  that  in  his  judgment  Rachofsky  was  preparing  for 
a  failure,  and  was,  he  thought,  getting  in  a  large  stock  of 
goods  for  the  purpose  of  defrauding  his  creditors ;  that  the 
cashier  said  to  him  that  he  knew  personally  that  Rachofsky 
was  in  better  financial  condition  at  that  time  than  he  had 
ever  been.  Conceding,  as  contended,  that  notice  to  the 
cashier  was  notice  to  McShane,  because  the  bank  was  the 
real  owner  of  the  indebtedness  secured  by  the  firat  mortgage 
and  covered  by  the  note  given  to  McShane,  yet  this  was  only 
constructive  notice  on  the  ground  that  McShane  was  the 
agent  of  the  bank,  and  whatever  was  notice  to  one  was  notice 
to  the  other,  and  could  have  been  effective,  if  at  all,  only  so 
far  as  this  one  mortgage  was  concerned.  It  certainly  cannot 
be  claimed  that  tlie  notice  to  the  cashier  was  also  notice  to 
the  parties  secured  by  the  second  mortgage,  given  to  McShane 
as  trustee.  The  bank  had  no  interest  or  concern  whatever 
in  that.  If  those  creditors  could  have  been  affected  at  all 
by  notice  in  this  respect  to  McShane,  because  of  his  being 
trustee  for  them  in  tlie  mortgage,  we  cannot  see  how  any- 
thing short  of  actual  notice  would  have  sufficed.  Waiving 
this  question,  however,  we  are  of  opinion  that  the  statements 
of  Blair  to  the  cashier  were  wholly  insufficient  to  show  knowl- 
edge by,  oi  notice  to,  the  mortgagees,  or  any  of  them,  of  any 
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fraadulent  purchase  of  goods  by  Rachofsky,  or  of  any  intent 
on  his  part  to  transfer  his  property  with  intent  to  hinder,  de- 
lay or  defraud  his  creditors.  It  was  at  most  simply  an  ex- 
pression of  a  belief  on  his  part,  which  might  or  might  not 
prove  to  be  true,  that  Rachofsky  was  preparing  for  a  failure. 
There  must  be  something  more  than  this  to  preclude  a  bona 
fide  creditor  from  protecting  himself  on  the  ground  of  alleged 
knowledge  by  him  of  fraud  on  the  part  of  his  debtor,  or  of 
collusion  by  him  with  such  debtor  in  order  to  defraud  his 
other  creditors.  Such  a  principle  would  be  contrary  to  all 
commercial  usage  and  law.  It  would,  indeed,  be  an  assist- 
ance or  aid  to  fraud  in  some  cases,  and  deprive  a  vigilant  and 
diligent  creditor  of  the  right  to  protect  or  secure  himself  at 
the  time  when  he  most  needed  to  do  so.  The  mere  statement 
to  him  that  in  the  opinion  of  somebody,  his  debtor  was  con- 
templating a  failure  and  intended  to  defraud  his  creditors, 
would  be  sufficient,  and  in  consequence  of  this  opinion  of 
somebody,  expressed  to  him,  the  securing  of  his  honest  debt 
must  be  deferred  to  that  of  all  other  creditors.  The  state- 
ment might  be  made  for  the  very  purpose  of  disabling  the 
creditor  from  taking  any  steps  to  protect  himself,  and  yet  it 
would  be  eflfective  if  this  doctrine  be  upheld.  Surely  this 
is  not  in  accord  with  either  reason  or  justice.  The  mort- 
gagees in  this  case  could  have  made  or  secured  their  debt  by 
attachment,  if  the  statements  by  Blair  amount  to  what  is 
claimed  by  counsel ;  and  if  this  be  the  case,  why  should  they 
be  precluded  from  doing  the  same  thing  at  far  less  expense 
and  trouble,  by  securing  a  mortgage,  the  debtor  being  will- 
ing? There  was  nothing  whatever  in  Blair's  statements  of 
facts  to  the  bank  cashier  tending  to  show  that  Rachofsky  was 
securing  goods  under  fraudulent  representations  so  as  to  ren- 
der his  contracts  of  purchase  fraudulent,  voidable,  or  void. 
We  think  that  the  defendant  wholly  failed  to  sustain  this 
branch  of  his  defense,  which  it  was  absolutely  necessary  for 
him  to  do  before  he  could  defeat  a  recovery  by  the  plaintiffs ; 
and  hence,  there  being  nothing  to  submit  to  the  jury  upon 
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this  point,  the  court  did  not  err  in  instructing  the  jury  to  re- 
turn a  verdict  for  the  plaintifiFs. 

5.  Counsel  for  defendant  suggest  that  the  right  of  an  in- 
solvent debtor  in  this  state  to  prefer  one  or  more  creditors  to 
the  exclusion  of  others,  is  restricted  by  a  special  statute  of 
late  date.  Laws,  1897,  page  262.  This  statute  provides  in 
effect  that  one  who  purchases  goods  upon  credit,  and  before 
paying  therefor,  sells,  hypothecates,  pledges,  or  otherwise 
disposes  of  the  same  out  of  the  usual  course  of  business,  and 
with  intent  to  cheat  or  defraud  the  vendor,  shall  be  deemed 
guilty  of  a  misdemeanor,  and  upon  conviction,  shall  be  pun- 
ished by  fine  or  imprisonment,  or  both.  In  their  argument, 
counsel  seem  to  go  further,  and  practically  contend  that  this 
act  prohibits  a  preference.  In  both  contentions,  we  think 
the  position  of  counsel  is  incoiTect,  to  the  extent  at  least  that 
the  statute  was  not  intended  to  have  any  effect  whatever  in 
the  determination  of  the  validity  or  invalidity  of  any  contracts 
of  sale  made  by  the  vendor.  In  this  respect,  it  extended  no 
greater  protection  to  the  ci-editor  than  the  law  gave  him  before 
this  statute  was  enacted.  It  was  simply  a  penal  statute,  in- 
tended to  punish  the  man  guilty  under  its  provisions.  The 
authorities  cited  by  counsel  in  support  of  their  contention 
are  not  in  point.  They  are  only  to  the  effect  that  a  court 
will  not  aid  either  party  in  enforcing  or  in  avoiding  a  contract 
which  is  prohibited  by  statute.  In  any  event,  there  was  no 
evidence  to  bring  this  case  within  the  statute,  even  giving  to 
it  the  broad  construction  contended  for  by  defendant.  It 
certainly  cannot  be  admitted  that  even  if  a  party  should  render 
himself  liable  to  the  penalty  of  the  statute  by  a  sale  or  dis- 
position of  property  in  a  manner  prohibited  by  the  statute, 
the  innocent  purchaser  or  assignee  for  value,  or  bona  fide  mort- 
gage creditor  should  suffer,  unless  it  be  first  shown  that  he 
had  knowledge  of,  or  participated  in,  the  intent  of  his  assignor 
or  grantor  or  mortgagor  to  defraud. 

6.  Defendant  also  contends  that  there  was  error  because 
the  plaintiffs  did  not  make  sufficient  proof  of  the  considera- 
tion for  the  various  debts  secured  by  the  two  mortgages. 
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Having  made  9k  prima  fade  showing  in  this  respect,  thi6  bur- 
den was  not  upon  plaintiffs,  if  at  all,  until  after  it  had  been 
first  shown  by  the  defendant  that  the  purchase  by  Rachofsky 
from  them  was  fraudulent,  and  under  such  circumstances 
that  they  had  a  right  to  rescind,  or  that  the  mortgages 
were  executed  with  the  intent  on  the  part  of  Rachofsky 
to  hinder,  delay  or  defraud  his  creditors,  and  that  the  mort- 
gagees had  knowledge  of  such  fraudulent  purpose  or  fraudu- 
lent intent.  Of  this,  there  was  no  proof,  as  we  have  held. 
No  doctiine  contrary  to  this  is  announced  in  Reid^  Murdoch 
^  Co.  V.  Bird.  That,  as  we  have  seen,  was  an  action  in  re- 
plevin maintained  in  pursuance  of  a  right  of  the  vendor  to 
rescind  the  sale  for  fraud,  and  the  plaintiff  had  a  right  to  re- 
cover as  we  held,  even  though  the  mortgfagee  had  no  notice 
nor  knowledge  of  the  fraudulent  purchase.  It  was  there  held 
that  the  fraudulent  purchase,  which  gave  the  plaintiff  the 
right  to  rescind  the  sale,  having  been  shown,  the  burden 
then  rested  upon  the  defendant  mortgagee  to  defend  his  title, 
and  to  establish  by  evidence,  if  he  could,  the  validity  and 
good  faith  of  the  mortgage.  This  presents  an  entirely  dif- 
ferent case,  and  is  controlled  by  the  usual  and  established 
rule  to  which  we  have  referred,  namely,  that  the  burden  is 
first  upon  him  who  assails  the  transaction  to  make  proof  of 
its  fraudulent  character,  or  of  the  fraudulent  intent  of  the 
grantor  or  mortgagor,  and  of  the  knowledge  of,  or  participa- 
tion in,  such  fraud  by  the  grantee  or  mortgagee,  before  the 
latter  is  put  upon  his  proof  to  defend  his  title. 

For  the  reasons  given,  we  think  the  judgment  must  be  af- 
firmed, and  such  wUl  be  the  order. 

Affirmed* 
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WETH  BT  AL. 

L  S AXB8 — Chattel  Mobtoaoes — Fb aub. 

Where  a  merchant  transferred  bis  stock  of  goods  to  the  president  of  a 
bank  in  satisfaction  of  a  debt  due  the  bank,  and  in  farther  coosid-^ 
eration  of  certain  other  debts  of  the  merchant  assumed  by  the  bank, 
and  made  to  the  vendee  an  absolute  bill  of  sale  of  the  property, 
the  fact,  that,  as  the  vendee  sold  the  goods  he  paid  the  proceeds  to 
the  bank,  and  upon  the  debts  assumed  by  the  bank,  proportionately 
until  the  assumed  debts  were  paid  and  the  bank  received  the 
amount  of  the  debt  of  the  merchant  satisfied  by  the  transfer,  does 
not  stamp  the  bill  of  sale  with  the  character  of  a  chattel  mortgage 
for  the  security  of  the  debts  and  is  not  inconsistent  with  an  ab- 
solute purchase  and  is  no  evidence  of  a  fraudulent  purpose. 

2.  Sales — Book  Accounts — Consideration — Evidence. 

Where  a  merchant  transfen-ed  his  stock  of  goods,  fixtures,  etc.,  in  pay- 
ment of  certain  debts  owed  by  him  and  made  a  bill  of  sale  to  the 
vendee,  particularly  specifying  the  property  transferred,  and  in 
which  BO  mention  was  made  of  his  book  accounts,  to  sustain  a 
transfer  of  the  book  accounts  as  against  unsecured  creditors,  it 
must  be  shown  that  the  accounts  were  transferred  as  a  part  of  the 
same  transaction  witnessed  by  the  bill  of  sale  and  for  the  same 
consideration  or  else  that  the  transfer  was  based  upon  a  new  and 
- .  separate  consideration. 

3.  Sales— Book  Accounts — Fraudulent  Tbansfebs — AocouNrnre. 

Where  an  insolvent  merchant  transferred  his  stock  of  goods  in  pay- 
ment of  certain  debts  and  it  appears  that  his  book  accounts  which 
were  not  mentioned  in  the  bill  of  sale  and  for  which  no  considera- 
tion was  paid  were  transferred  to  the  vendee  and  a  large  amount 
of  money  collected  thereon  by  the  vendee,  the  creditors  of  the 
merchant  are  entitled  to  an  accounting  by  the  vendee  to  ascertain 
what  sums  were  collected  on  the  accounts,  and  what  other  sums 
were  not  collected  which  by  reasonable  diligence  might  have  been. 

4.  Contracts — Parol  and  Written — Separate  Instruments. 

A  contract  may  rest  partly  in  writing  and  partly  in  parol,  or  in  two 
instruments  in  writing  executed  contemporaneously,  and  relating 
to  the  same  subject-matter. 

Srror  to  the  District  Court  of  GHlpin  County. 
Mr.  C.  M.  Kendall,  for  plaintiffs  in  error. 
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Mr.  H.  M.  Obahood  and  Mr.  Chase  Withbow,  for  de- 
fendants in  error. 

Thomson,  J. 

In  July,  1897,  Charles  Trenoweth,  a  merchant  doing  busi- 
ness in  Central  City,  being  unable  to  meet  his  obligations, 
and  being  indebted  to  The  Rocky  Mountain  National  Bank 
in  the  sum  of  $6,000,  and  to  certain  other  parties  in  sums 
^gg^g^^i^g  $7,350,  executed  to  Thomas  H.  Potter,  the 
president  of  the  bank,  the  following  instrument  in  writing  : 

*^  Know  all  men  by  these  presents,  that  I,  Charles  Treno- 
weth, of  Central  City,  Colorado,  in  consideration  of  the 
sum  of  thiiteen  thousand  three  hundred  and  fifty  dollars 
(#13,350)  to  me  in  hand  paid  by  Thomas  H.  Potter,  of  same 
place,  the  receipt  whereof  I  do  hereby  acknowledge,  have 
sold,  assigned,  transferred  and  set  over,  and  do  hereby  sell, 
assign,  transfer  and  set  over  to  said  Thomas  H.  Potter,  all 
my  stock  of  goods,  wares  and  merchandise,  clothing,  gents' 
furnishing  goods,  hats,  caps,  trunks,  valises,  show  cases, 
two  iron  safes,  counters,  tables,  shelving,  one  cash  register, 
electric  light  fixtures,  settees,  desk  and  all  other  furniture 
and  fixtures,  all  now  in  the  two  stores  occupied  by  said 
Charles  Trenoweth  on  west  side  of  Main  street  south  of 
and  adjoining  the  First  National  Bank,  in  block  No.  1,  in 
said  Central  City,  Gilpin  county,  Colorado,  to  have  and  to 
bold  unto  the  said  Thomas  H.  Potter,  his  heirs  and  assigns, 
forever. 

"  Witness  my  hand  and  seal,  this  27th  day  of  July,  1896. 
Signed,  "  Chas.  Tbbnoweth.        (Seal)." 

Upon  the  execution  of  the  foregoing  instrument,  the  bank 
surrendered  to  Charles  Trenoweth  the  note  evidencing  part 
of  his  indebtedness  to  it,  and  credited  him  with  the  amount 
of  his  overdraft,  in  which  the  remainder  consisted.  In  part 
consideration  of  the  transfer.  Potter  also  assumed  the  out- 
side indebtedness  of  $7,350,   and  agreed   to  pay  it.    He 
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thereupon  took  possession  of  the  chattels^  and  by  himself 
and  his  agent,  H.  Jacob  Kruse,  made  sales  from  the  property 
until  January  21,  1897,  when  Potter  sold  the  residue  to 
Kruse  for  $4,200,  taking  his  note  for  the  amount.  Kruse 
continued  the  business  of  selling  the  goods,  replenishing 
the  stock  by  the  purchase  of  new  goods,  until  April  19, 
1897,  when  he  sold  what  remained  on  hand  to  Josiah  Paul- 
glaze  for  $5,000.  Paulglaze  thereupon  organized  a  corpora- 
tion called  The  Centiul  Shoe  &  Clothing  Company,  to 
which  he  transferred  the  property  in  consideration  of  its 
issue  to  him  of  its  entire  capital  stock,  represented  by 
20,000  shares. 

The  proceeds  of  sales  of  goods,  and  money  realized  on  the 
note  of  Kruse,  were,  from  time  to  time,  turned  over  to  the 
bank  and  the  creditors  whose  claims  had  been  assumed,  propor- 
tionately, until  each  of  those  creditors  was  paid  in  full,  and  the 
bank  received  the  amount,  principal  and  interest,  of  Charles 
Ti-enoweth's  note  in  cash. 

On  the  2l8t  day  of  July,  1896,  Charles  Trenoweth,  being 
indebted  to  his  brother,  Thomas  H.  Trenoweth,  upon  a  promis- 
sory note  made  by  him  on  the  21st  of  March,  1891,  in  the 
sum  of  $1,000,  conveyed  to  the  latter,  in  payment  of  the  note, 
an  undivided  one-third  interest  in  the  East  Centennial  lode 
mining  claim,  in  Gilpin  county. 

The  Krippendoi-f-Dittnian  Company  and  the  Giesecke  Boot 
&  Shoe  Manufacturing  Company,  creditors  of  Charles  Treno- 
weth, whose  claims  had  been  reduced  to  judgment,  and  exe- 
cutions in  whose  favor  had  been  returned  wholly  unsatisfied, 
brought  this  action  ag^ainst  Charles  Trenoweth,  Thomas  H. 
Potter,  Tlie  Rocky  Mountain  National  Bank,  H.  Jacob  Kruse, 
Thomas  H.  Trenoweth  and  The  Central  Shoe  &  Clothing 
Company,  to  set  aside  the -several  transfers  of  the  goods, 
fixtures,  etc.,  and  the  conveyance  of  the  mining  interest, 
praying  that  the  property  and  the  moneys  collected,  be  sub- 
jected to  the  payment  of  their  judgment,  and  praying  also  for 
an  accounting  of  the  proceeds  of  the  goods  sold,  and  moneys 
received  to  the  use  of  Trenoweth,  alleging  that  the  transfers 
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and  conveyance  were  fraudulent  to  the  knowledge  of  every 
participant  in  the  transaction,  and  were  colomble  merely, 
and  made  for  the  purpose  of  hindering  and  delaying  the 
unpreferred  creditors  of  Trenoweth.  The  complaint  also  al- 
leged that,  as  part  of  the  transaction  between  Charles  Treno- 
weth and  Potter,  the  former  transferred  to  the  latter  book 
accounts  to  the  amount  of  $10,000,  half  of  which  were  col- 
lectible, with  the  same  general  purpose  of  defeating  just 
claims  against  him.  The  court,  after  hearing  the  evidence, 
found  that  the  transaction  evidenced  by  the  bill  of  sale  was 
an  absolute  sale,  without  taint  of  fraud,  and  that  the  con- 
veyance to  Thomas  H.  Trenoweth  was  made  in  good  faith. 
The  judgment  was  for  the  defendants,  and  the  plaintiffs 
prosecute  error. 

Before  the  several  transactions  of  which  we  have  spoken 
were  closed,  Brown  Brothera  &  Company,  creditors  of  Charles 
Trenoweth,  caused  a  writ  of  attachment  to  be  issued  in  a 
suit  brought  by  them  against  him,  and  served  process  in  gar- 
nishment upon  Potter.  On  the  issue  made  by  a  traverse  of 
the  answer  of  the  garnishee,  a  trial  was  had,  resulting  in  a 
judgment  for  the  latter.  The  case  was  brought  here  by  writ 
of  error.  Brovm  v.  Potter^  13  Colo.  App.  512.  It  was  con- 
tended then,  as  it  is  now,  that  the  transactions  were  fraudu- 
lent as  to  creditors,  but  upon  an  examination  of  the  record, 
it  was  our  opinion  that  the  sale  to  Potter  was  absolute,  and 
made  in  good  faith  for  an  adequate  consideration ;  and,  ac* 
cordingly,  we  sustained  the  judgment  below.  No  transaction 
was  considered  in  that  case  except  the  sale  of  the  goods, 
furniture  and  fixtures.  The  decision  there  is  relied  upon  by 
counsel  for  the  defendants  as  conclusive  here ;  but,  as  we 
shall  see  hereafter,  there  is  an  element  in  this  case  which  did 
not  appear  in  that,  and  which  marks  a  distinction  between 
the  two  that  renders  the  other  valueless  as  an  authority  in 
the  present  controversy. 

The  form  of  the  instrument  by  which  the  chattels  were 
transferred,  is  that  of  an  absolute  bill  of  sale;  the  considera- 
tion it  expresses  was  the  sum  total  of  the  debt  to  the  bank 
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and  the  debts  which  were  assumed;  the  evidence  would 
hardly  justify  a  conclusiou  that  the  real  value  of  the  goods 
was  substantially  in  excess  of  the  amount  allowed  for  them ; 
there  was  nothing  unlawful  in  the  nature  of  the  transaction ; 
and  both  parties  to  it  affirmed  an  honest  intent.  The  trans- 
fer of  the  mining  interest  was  without  visible  badge  of  fraud. 
Charles  Trenoweth  owed  his  brother,  and  satisfied  the  debt 
by  the  conveyance.  The  consideration  does  not  seem  to  have 
been  inadequate.  Indeed,  the  evidence  leaves  us  in  doubt 
whether  the  property  conveyed  was  worth  the  debt.  As  to 
the  principal  facts,  the  witnesses  testified  in  open  court; 
there  was  evidence  to  warrant  the  findings ;  and  if  nothing 
were  involved  but  the  transfer  of  the  goods,  furniture  and 
fixtures,  and  the  conveyance  of  the  mining  interest,  we  should 
not  be  at  liberty  to  disturb  the  judgment. 

But  it  is  contended  that  the  cii*cumstances  of  the  transac- 
tion stamp  upon  the  bill  of  sale  the  character  of  a  mortgage, 
and  indicate  that  the  property,  instead  of  being  sold  in  con- 
sideration of  Trenoweth's  discharge  from  the  specific  debts, 
was  delivered  as  security  for  the  debts.  Upon  the  proposi- 
tion that  the  fact  of  taking  an  absolute  bill  of  sale  of  prop- 
erty, and  attempting  to  set  it  up  as  a  purchase  when  in  fact 
it  was  a  mere  security  for  a  debt,  is  evidence  of  a  fmudulent 
purpose,  we  have  no  quarrel  with  counsel.  But  we  do  not 
think  such  theory  of  the  case  is  borne  out  by  the  facts.  It 
is  true  that  when  Potter  received  the  merchandise,  he  pro- 
ceeded to  sell  it  and  apply  the  proceeds  upon  the  debts  he 
had  assumed,  except  a  pro  rata  share  which  he  turned  over 
to  his  bank  ;  and  it  is  also  true  that  this  is  what  he  would, 
probably,  have  done  if  he  had  taken  the  property  as  security ; 
and  yet,  his  proceeding  was  in  no  wise  inconsistent  with  an 
absolute  purchase.  There  is  nothing  preposterous  in  the 
supposition  that  having,  for  the  purpose  of  saving  his  own 
claim,  or  rather  the  claim  of  the  bank,  purchased  goods,  and, 
as  part  of  the  consideration  for  the  purchase,  promised  to  pay 
other  debts  of  the  vendor,  he  should  endeavor  to  make  the 
goods  pay  the  debts,  and,  at  the  same  time,  jrield  the  money 
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for  the  bank.  While  the  hypothesis  of  an  absolute  sale  is 
not  contradicted  by  the  payment  of  the  preferred  debts  and 
the  realization  of  the  bank's  money  from  the  proceeds  of  the 
property,  one  fact  appears  which  unanswerably  contmdicts 
the  theory  of  security.  The  debt  from  the  vendor  to  the 
bank  was  discharged.  His  note  was  surrendered  to  him,  an.d 
his  overdraft  balanced.  The  cancellation  of  the  whole  debt 
wag  the  result  of  the  transfer.  That  a  transaction  by  which 
a  debt  was  paid  should  be  a  security  for  its  future  payment^ 
is  a  contradiction  of  terms, — a  palpable  absurdity. 

But,  connected  in  some  manner  with  the  sale  of  the  goods 
and  other  articles  to  Potter,  was  a  transfer  of  book  accounts 
of  a  face  value  approximating  910,000,  to  the  same  party. 
In  the  joint  answer  of  Potter  and  the  bank,  the  transfer  of 
the  book  accounts  to  the  former  is  admitted;  and  in  his' 
testimony,  Potter  stated  that  he  bought  the  accounts.  Kruse 
testified  that  as  agent  of  Potter,  and  for  himself  after  he 
purchased  the  stock,  he  collected  on  those  accounts,  f  3,671, 
and  that  he  turned  the  uncollected  demands  over  to  Mr. 
Paulglaze  upon  the  sale  of  the  goods  to  him.  It  also  ap- 
pears that  Paulglaze  transferred  them  to  the  company  he 
oi^anized.  It  is  inferable  from  Potter's  answer  and  from 
his  testimony,  that  he  intended  it  to  be  understood  that  the 
chattels  and  the  accounts  were  bought  together ;  that  their 
sale  and  transfer  to  him  constituted  but  one  transaction  and 
that  the  consideration  of  the  purchase  of  both  was  the  same 
The  possession  of  the  book  accounts  cannot  be  thus  ex- 
plained. Upon  the  evidence  here,  they  were  not  transferred 
to  him  together  with  the  other  property,  and  the  consideraj 
tion  of  the  purchase  of  that  property  was  not  the  considera^ 
tion  of  their  purchase.  Potter's  purchase  of  the  merchant 
dise,  fixtures  and  furniture,  was  evidenced  by  a  written  bill 
of  sale,  executed  by  Charles  Trenoweth.  No  book  accounts 
passed  by  that  instrument.  It  describes  the  property  iur 
tended  to  be  transferred  so  specifically,  that  nothing  else 
can  be  included,  even  inferentially.  And  it  was  in  con? 
sideration  of  the  transfer  to  him  of  that  particular  property, 
and  no  other,  that  Mr.  Potter  agreed  to  cancel  the  indebted- 
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ness  of  Trenoweth  to  the  bank^  and  pay  the  claims  of  the 
other  preferred  creditors.  The  assignment  of  the  accounts 
was,  therefore,  of  necessity,  a  different  transaction,  sup- 
ported, if  supported  at  all,  by  a  different  considemtion.  But 
no  separate  consideration  was  claimed  for  it ;  and  in  so  far 
as  the  record  throws  any  light  on  the  subject,  this  transfer 
was  made  without  any  consideration  whatever.  A  large 
sum  of  money  was  collected  on  the  accounts  while  they  were 
in  the  hands  of  Potter  and  Kruse ;  and  presumably  some- 
thing was  realized  on  them  after  they  were  turned  over  to  the 
corporation,  but  upon  their  history  after  they  left  the  hands 
of  Kruse,  the  record  is  silent.  Here  is  something  into  which 
these  plaintiffs  have  a  right  to  inquire.  The  matter  was  not 
probed  to  the  bottom  ;  and  what  was  disclosed  would  seem 
to  warrant  the  conclusion  that  money  for  which  Potter  is 
responsible,  and  perhaps  the  bank  also,  was  realized  from 
accounts  to  which  neither  Potter  nor  the  bank,  nor  their  as- 
signees, had  any  right  as  against  the  unprotected  creditors. 
No  allusion  to  these  demands  appears  in  the  findings  of  the 
court. 

Upon  the  evidence  as  we  have  it,  an  accounting  should 
have  been  ordered  to  ascertain  what  sums  were  collected, 
and  by  whom ;  and  what  other  sums  were  not,  which,  by  the 
exercise  of  reasonable  diligence,  might  have  been  ;  and  un- 
less at  the  next  trial  a  valid  contract  of  which  the  bill  of 
sale  is  a  part,  shall  be  shown,  from  which  it  shall  appear  that 
the  accounts  and  the  merchandise,  furniture  and  fixtures, 
were  sold  together  for  the  same  consideration,  it  will  be  the 
duty  of  the  court  to  order  the  accounting,  and  when  it  shall 
be  had,  to  enter  the  proper  judgment.  A  contract  may  rest 
partly  in  writing  and  partly  in  parol,  or  in  two  instruments 
of  writing  executed  contemporaneously,  and  relating  to  the 
same  subject-matter ;  but  to  enable  the  court  to  say  that  the 
accounts  were  included  in  the  sale,  it  must  appear  that  all 
the  property,  merchandise,  furniture,  fixtures  and  accounts, 
were  transferred  by  the  same  contract. 

The  judgment  is  reversed. 

Beveriei. 
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[Ho.  1981.] 

Thb  John  G.  Morgan  Bbokebagb  CoiiPAKY  v.  Sheh- 

WEUi. 

1.  Oauikq  Cohtbactb — ^Buckst  Shops — Monbt  Had  and  Recbived 

— ^BUBDEN  OP  PBOOP. 

An  action  wherein  plaintiff  seeks  to  reooTer  from  defendant,  a  broker- 
age company  commonly  denominated  a  *' bucket  shop,"  a  certain 
sum  of  money  which  plaintiff  alleges  she  deposited  with  her  hus- 
band to  be  kept  for  her  and  which  without  her  consent  he  gambled 
away  to  defendant,  betting  upon  the  market  price  of  certain  grains, 
provisions  and  corporate  stocks,  is  in  reality  an  action  for  money 
had  and  received,  the  theory  of  which  is  that  defendant  has  plain<' 
tiff's  money  without  her  consent  and  without  having  parted  with 
any  consideration  therefor,  and  the  burden  is  upon  plaintiff  to 
show  that  the  money  in  question  belonged  to  her,  that  it  was  se- 
cured by  defendant  without  her  consent  and  without  giving  any 
valid  consideration  therefor. 

2.  Sakb — Eyidencb. 

In  an  action  wherein  plaintiff  seeks  to  recover  from  defendant  a  certain 
sum  of  money  which  she  alleges  she  deposited  with  her  husband 
and  which  he  gambled  away  to  defendant,  betting  on  the  market 
price  of  certain  grains,  produce  and  corporate  stocks,  where  the 
evidence  shows  that  defendant  paid  back  to  the  husband  more 
money  than  was  received  from  him,  the  evidence  is  insufficient  to 
sustain  plaintiffs  case  and  it  is  unnecessary  to  determine  whether 
or  not  the  contracts  upon  which  the  money  was  alleged  to  have 
been  received  by  defendant  were  valid  or  invalid. 

Appeal  from  the  IHitriet  Court  of  M  Paeo  County. 
Messrs.  Pattison,  Waldbon  &  Dbyinb,  for  appellant 
Mr.  H.  MgGabby,  for  appellee. 
Wilson,  J. 

The  allegations  of  the  complaint  are  substantially  to  the  ef- 
fect: 

1.  That  during  the  time  complained  of^  the  defendant  com- 
pany was  conducting  at  Colorado  Springs  an  illegitimate  busi- 
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ness  commonly  known  and  denominated  a  '^  bucket  shop '' 
business,  by  gambling  with  its  customers  upon  what  are  com- 
monly designated  as  margins  of  the  general  market  price  of 
the  country,  of  grain,  provisions  and  corporate  stocks  ;  and 
wagering  and  gambling  with  its  customers  upon  the  rise  and 
fall  of  the  price  of  such  commodities,  as  is  shown  from  time 
to  time  by  the  general  market  price  of  such  commodities, 
arising  from  what  are  commonly  known  as  the  leading  stock 
exchanges  of  the  country. 

2.  That  on  the  1st  day  of  January,  1897,  plaintiff  deposited 
with  one  James  Shemwell,  who  was  her  husband,  the  sum  of 
$900,  the  separate  property  of  plaintiff,  for  safekeeping,  to 
be  invested  by  said  James  Shemwell  only  under  the  direc- 
tion of  plaintiff,  or  to  be  returned  to  her  on  demand. 

3.  That  thereafter,  without  the  knowledge  or  consent  of 
plaintiff,  said  James  Shemwell  deposited  said  sum  with  the 
defendant,  under  wagering  and  gambling  contracts  entered 
into  between  him  and  the  defendant,  to  the  effect  that  if  the 
fluctuations  in  rise  and  fall  of  the  general  market  prices  of 
certain  grains,  provisions,  or  corponite  stocks  (particularly 
unknown  to  plaintiff),  as  shown  by  the  reports  of  the  same 
arising  from  the  leading  stock  exchanges  herein  above  men- 
tioned, assumed  a  certain  condition,  that  the  defendant  shbuld 
retain  said  money  as  a  winning  by  it  from  said  James  Shem- 
well, according  to  the  terms  of  said  gambling  contracts,  and 
that  thereafter  such  transactions  by  and  between  said  James 
Shemwell  and  the  defendant  by  said  gambling  contracts,  that 
the  defendant  did  have,  receive  and  keep  from  the  said  Jaines 
Shemwell  the  said  sum  of  money  as  having  won  it  from  him, 
according  to  the  terms  of  said  gambling  contracts. 

The  answer  contained  a  specific  denial  of  each  of  the  ma- 
terial allegations  in  the  complaint,  and  also  set  up  as  a  sep- 
arate defense  that  an  accounting  had  been  had  between  the 
defendant  and  the  said  James  Shemwell,  by  which  all  trans- 
actions of  every  name  and  nature  were  finally  settled  and  ad- 
justed between  them.  Verdict  and  judgment  were  in'  favor 
of  the  plaintiff,  and  the  defendant  appeals,    ;.        .    ..  •    .: .  • 
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Counsel  in  their  briefs  have  elaborately  and  ably  discussed 
the  nature  and  character  of  the  contrdcts,  and  all  transactions 
between  the  defendant  and  James  Shemwell,  from  which  this 
controversy  arises,  but  as  we  view  the  case,  we  are  entire- 
ly relieved  from  the  necessity  of  considering  this  question. 
The  determination  of  the  appeal  does  not  depend  upon  whether 
they  were  wagering  and  gambling  contracts  or  legitimate  busl- 
ness  transactions,  whether  they  were  enforcible  or  nonen- 
forcible,  valid  or  invalid.  The  obvious  theory  upon  which 
the  plaintiff  seeks  to  recover,  is  that  the  defendant  had  her 
money  without  her  consent,  and  without  having  parted  with 
any  consideration  therefor.  It  is  in  reality  a  suit  for  money 
had  and  received,  and  must  be  governed  by  the  legal  princi- 
ples applicable  to  such  class  of  cases.  To  sustain  it,  it  must 
appear  that  the  money  in  question  was  owned  by  the  plain- 
tiff, that  it  was  secured  by  defendant  without  her  consent 
and  without  giving  any  valid  consideration  therefor.  The 
burden  is  of  course  upon  the  plaintiff,  as  in  other  cases, 
to  show 'these  fundamental  and  essential  facts  by  a  pre- 
ponderance of  evidence.  Having  so  shown  them,  the  plain- 
tiff would  be  entitled  to  recover,  unless  it  should  appear  to 
the  court  from  the  special  facts  of  the  particular  case  that 
tiiere  were  sufficient  acts  of  ratification  by  plaintiff,  or  that 
in  equity  and  good  conscience,  the  defendant  ought  and 
was  entitled  to  retain  the  money.  Wait,  Actions  and  De- 
fenses, vol.  4,  p.  511.  The  principal  witness  for  plaintiff, 
and  in  fact,  the  only  one  who  testified  to  the  material  facts 
incumbent  upon  plaintiff  to  prove,  was  James  Shemwell. 
His  testimony  was  indefinite,  uncertain  and  absolutely  con- 
tradictory in  essential  particulars.  The  transactions  in  which 
the  money  of  plaintiff  was  alleged  to  have  been  lost,  took 
place  during  the  month  of  December,  1896,  and  the  months 
of  January  and  February,  1897.  Shemwell  testified  at  one 
time  that  during  December  and  up  to  January  6,  he  had  put 
up  with  the  defendant  company  of  his  own  money  about 
12,200  or  $2,250.  At  another  time,  he  testified  that  he  did 
not  invest  with  defendant  any  money  except  that  of  his 
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wife,  during  December,  January  and  February.  Now,  if  he 
received  only  f 900,  from  his  wife,  which  she  alleges  to  haye 
been  the  case,  we  fail  to  see  how  he  could  have  invested 
9i2,200  of  her  money  during  that  time.  It  further  appears 
that  the  greater  part  of  these  transactions  took  place  in  Jan- 
uary and  February,  after  Januaiy  6.  There  was  some  testi- 
mony to  the  effect  tliat  Shemwell  had  invested  some  of  his 
own  money  prior  to  the  investment  of  his  wife's  but  neither 
the  times  nor  the  amounts  of  such  investments  are  given,  so 
that  if  any  such  were  made,  they  cannot  be  distinguished 
from  the  transactions  in  which  he  invested  his  wife's  money. 
This  is  highly  important,  in  view  of  the  fact  that  it  was  shown 
on  the  trial,  and  was  undisputed,  that  during  the  months  of 
December,  January  and  February,  the  defendant  paid  to 
James  Shemwell  the  sum  of  $8,370.80.  This  was  paid  at 
various  times  between  December  1st  and  February  15th, 
through  the  medium  of  numerous  checks  upon  bank  given  by 
defendant,  and  which  were  cashed  by  Shemwell,  except  that 
upon  one  occasion,  S140  was  paid  to  him  in  cash,  and  at 
one  other  time,  one  check  was  executed  directly  to  the  plain- 
tiff. Now  conceeding  that  Shemwell  invested  with  defendant 
t2,250,  in  addition  to  the  $900  claimed  to  have  belonged  to 
his  wife,  it  appears  that  he  received  back  from  defendant 
about  $220  more  than  he  had  paid  to  it.  If  this  were  the 
case,  and  we  can  see  no  other  conclusion  from  the  testimony, 
plaintiff  was  of  course  not  entitled  to  recover,  whatever  may 
have  been  the  character  or  nature  of  the  contracts  under 
which  Shemwell  invested  her  money  with  defendant.  This 
is  immaterial.  If  he  received  the  money  back,  the  plaintiff 
of  course  has  not  suffered  any  damage  from  defendant. 

There  was  an  apparent  attempt  to  explain  this,  as  appears 
from  the  following  extract  from  Shemwell's  testimony: 

"  Q.  Is  it  not  a  fact  that  the  money  represented  by  these 
checks  represent  the  different  transactions  taking  place  on 
the  different  days  ? 

"  A.  Yes,  sir. 

"  Q.  And  outside  of  that  trade  on  that  day  you  got  the 
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check  the  proceeds  were  reinvested  in  the  same  way  in  an- 
other deal  ? 

"  A.  Yes,  sir. 

^'  Q.  It  is  practically  the  same  money,  used  on  different 
days? 

"  A.  Yes,  sir." 

This  was  the  entire  testimony  bearing  upon  this  point,  and 
we  do  not  think  that  it  at  all  explains  the  evident  discrepancy 
to  which  we  have  alluded.  Especially  is  this  true  in  view  of 
the  fact  that  it  app  jars  from  the  testimony  to  have  been  the  cus- 
tom of  the  defendant  to  issue  to  a  customer  in  every  transaction 
a  printed  memorandum  of  the  contract.  That  such  was  the 
fact  we  gather  from  Shemwell's  testimony.  Only  six  of  these 
were  offered  in  evidence,  covering  transactions  in  January  and 
February  only,  and  showing  an  investment  by  Shemwell  of 
less  than  $500,  whereas  it  is  undisputed  from  the  testimony 
that  Shemwell  received  from  defendant  during  said  two 
months  checks  for  the  amount  of  9^2,289.  Counsel  for 
plaintiff  contends  that  he  was  not  suing  upon  these  con- 
tracts, and  those  introduced  were  simply  to  show  the  char- 
acter of  the  transactions  wherein  the  money  was  alleged  to 
have  been  lost.  This  may  be  true,  but  they  would  certainly 
have  been  important  as  evidence  to  have  shown  that  Shem- 
well did  make  these  numerous  investments,  as  claimed. 

Again,  the  complaint  alleges  that  plaintiff's  money  was 
given  to  Shemwell  on  January  1,  1897,  and  was  lost  by  him 
thereafter.  Now  the  only  tmnsactions  definitely  shown  to 
have  taken  place  between  Shemwell  and  the  defendant  after 
January  1st,  were  the  six,  the  printed  memoranda  of  which 
were  offered  in  evidence,  and  in  these  it  appears  that  Shem- 
well invested  only  $460,  whereas  during  the  same  time,  he 
received  from  defendant  a  very  much  larger  sum.  We  think 
that  the  evidence  was  wholly  insufficient  to  have  sustained 
the  verdict  or  the  judgment.  Great  weight  of  course  should 
be  given  to  the  verdict  of  a  jury,  upon  the  theory  that  where 
the  evidence  is  conflicting,  they  are  the  best  judges  of  the 
credibility  to  be  attached  to  the  witnesses  who  appear  and 
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testify  before  them,  but  it  is  equally  well  settled  that  a  ver- 
dict cannot  be  permitted  to  stand  if  there  is  not  sufficient 
evidence  to  support  it.  Such  we  believe  to  be  the  case  here, 
upon  consideration  alone  of  the  evidence  offered  in  behalf  of 
the  plaintiff,  without  reference  to  that  given  for  the  de- 
fendant. 

For  this  reason  alone,  without  expressing  or  intimating  any 
opinion  as  to  the  character  of  the  contracts  in  question,  the 
judgment  will  be  reversed. 

Meversed. 


^mmmt 


[So.  1949.] 

Lekdholm  v.  Bajusy. 

1.  LiiOTATioN— Findings. 
Where  in  passing  upon  the  question  of  limitation  all  the  conrt  said 

that  the  action  was  not  barred  by  the  statnte,  it  was  not  a  finding 
of  fact  but  simply  a  conclusion  of  law  and  is  not  conclusive  upon 
the  appellate  court. 

2.  Pabtnebship — Dissolution. 

Where  partners  abandon  the  partnership  business  and  treat  it  as  ended, 
it  will  work  an  absolute  dissolution  of  the  partnership. 

8.  Pabtnebship — Dissolution — Limitation. 

Where  a  partnership  was  formed  between  two  persons  for  the  purpose 
of  buying  and  selliug  cattle,  and  after  doing  business  for  some  time 
one  partner  made  a  bill  of  sale  to  the  other  of  all  cattle  then  owned 
by  the  partnership,  and  the  buying  partner  took  up  all  the  out- 
standing indebtedness  of  the  firm  and  gave  his  individual  notes 
therefor  and  made  a  statement  of  account  to  the  selling  partner 
showing  a  balance  due  from  the  selling  partner  to  the  buying  part- 
ner, to  which  statement  no  objection  was  made,  it  was  a  complete 
dissolution  of  the  partnership,  and  the  holding  of  the  cattle  by  the 
buying  partner  was  not  a  continuation  of  the  partnership  business. 
And  in  an  action  by  one  partner  against  the  other  for  the  balance 
due,  the  statute  of  limitation  would  begin  to  run  from  the  time  of 
making  the  statement  of  account. 

Error  to  the  District  Court  of  Arapahoe  County. 

Mr.  T.  J.  O'DoNNBLL  and  Mr.  Milton  Smith,  for  plain- 
tiff in  error. 
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Mr.  Thomas  B.  Stuabt  and  Mr.  Chables  A.  Mubbay^ 
for  defendant  in  error.' 

BlSSBLL,  P.  J. 

The  copartnership  transactions  between  Lendholm  and 
Bailey  gave  rise  to  this  suit,  and  the  circumstances  attending 
the  cessation  of  their  business  raises  the  only  question  which 
the  record  permits  us  to  determine.  There  are  other  matters, 
but  as  we  look  at  them,  they  are  not  of  sufficient  consequence 
to  warrant  us  to  disturb  the  judgment. 

With  reference  to  this  one  matter  we  think  the  court 
erred,  providing  it  shall  ultimately  find  the  facts  as  they  now 
appear.  As  we  look  at  the  record  we  in  no  manner  interfere 
with  the  findings  of  the  court.  Those  findings  are  very  in- 
aptly and  inartificially  drawn.  They  might  have  been  so 
construed  as  to  conclude  us. 

With  reference  to  the  pivotal  question,  to  wit,  the  stat- 
ute of  limitations,  all  the  court  said  was  that  the  action  was 
not  faai'red  by  the  statute.  While  this  is  stated  as  one  of  the 
findings  of  fact,  it  is  not  such  at  all,  but  is  simply  a  conclu- 
sion of  law  which  the  court  drew  from  the  proof.  The  find- 
ing is  that  the  evidence  preponderates  to  the  point  that  the 
business  did  not  terminate  until  tlie  property  was  disposed 
of,  and  that  the  partnership  transactions  were  not  closed  up 
until  the  last  sale  was  made  in  1891.  Conceding  all  these 
matters  there  is  no  direct  finding  of  fact  to  the  point  that 
there  was  no  dissolution  of  the  partnership  at  a  date  long 
antecedent  to  the  time  the  last  of  the  partnership  property 
was  sold  or  the  last  of  the  indebtedness  of  the  concern  paid 
off.  We  state  these  preliminary  facts  to  show  that  we  have 
no  desire  to  interfere  with  the  findings  and  recognize  the 
force  of  the  rule  which  we  almost  universally  follow,  to  treat 
them  as  conclusive,  and  we  now  proceed  to  state  what  the 
record  shows  in  respect  of  those  matters  which  we  regard  as 
determinative. 

Lendholm  and  Bailey,  without  written  articles,  entered 
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into  a  copartnership  in  1885  or  1886  to  deal  in  cattle.  Bailey 
was  the  owner  of  a  ranch,  or  had  the  control  of  some  land, 
and  together,  they  borrowed  first  from  Mr.  Gebhart,  and  after-, 
wards  from  The  German  National  Bank  very  considerable 
sums  of  money  which  were  put  into  cattle  and  run  as  a  herd, 
and  disposed  of  by  the  firm.  The  parties  do  not  seem  to 
have  made  more  than  two  purchases.  From  time  to  time 
afterwards  the  cattle  were  sold,  until  in  1887  there  remained 
of  all  the  cattle  which  they  liad  bought, — being  about  ten  or 
twelve  thousand  dollars  worth,  — about  fifty-five  head .  There 
is  a  good  deal  of  controversy  between  Lendholm  and  Bailey 
about  a  bill  of  sale  which  Lendholm  made  of  his  interests  in 
the  remaining  cattle  in  August,  1887.  It  is  contended  on  one 
side  that  the  bill  of  sale  was  executed  in  order  to  transfer  all 
of  Lendholm 's  interests  to  Bailey,  and  upon  the  consideration 
that  he  was  to  take  care  of  the  outstanding  debts  of  the  con- 
cern. We  do  not  think  the  evidence  preponderates  that  way, 
and  we  are  not  inclined  to  disagree  with  the  trial  court  which 
found  that  there  was  no  agreement  that  Bailey  should  take 
the  bill  of  sale  and  pay  the  debts.  There  is  a  strong  element 
of  improbability  about  it,  resulting  from  the  fact  that  the 
cattle  were  worth  about  $1,100  and  the  debts  amounted  to 
about  $2,200,  and  it  is  not  likely  as  a  business  proposition 
that  Bailey,  who  then  had  possession  of  the  cattle,  would  have 
taken  them  and  agreed  to  pay  largely  more  than  they  were 
worth.  We  make  no  reference  to  the  circumstances  under 
which  the  bill  of  sale  was  delivered  in  August,  1887,  nor  do 
we  comment  on  what  was  then  done,  or  on  the  testimony  of 
Jeffries  who  was  present,  because  it  is  unimportant.  The 
truth  is,  the  bill  of  sale  was  given  to  Bailey  and  from  that 
time  on  he  remained  in  possession  of  the  property,  to  wit,  the 
cattle  which  he  ultimately  traded  for  a  house  to  which  he 
took  the  title.  We  do  not  undertake  to  find  out  whether  this 
was  in  pursuance  of  the  authority  contained  in  the  bill  of 
sale,  because  as  we  imagine  we  find  a  better  reason  for  it  in  a 
ti-ansaction  somewhat  later  than  that  at  which  the  bill  was 
executed.     We  imagine  the  truth  is,  that  after  the  bill  of  sale 
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was  given,  the  firm  was  by  both  parties  treated  as  dissolved 
and  at  an  end.  The  situation  was  totally  unlike  that  which 
would  prevail  in  an  ordinary  commercial  or  manufacturing 
business,  where  there  is  a  large  amount  of  property  on  hand 
which  must  be  sold,  and  where  there  is  a  large  amount  of 
bills  payable  and  bills  receivable  to  be  collected  and  paid, — 
conditions  which  always  require  a  good  deal  of  time  and  a 
good  deal  of  labor.  This  really  was  a  partnership  to  handle 
a  bunch  of  cattle.  The  parties  borrowed  the  money  to  buy 
them,  and  when  they  sold  them  undertook  to  pay  their  obliga- 
tions with  the  proceeds.  When  the  cattle  were  sold  and  the 
debts  paid,  that  was  all  there  was  of  the  partnership  or  of  the 
partnership  business.  In  reality,  according  to  the  evidence  as 
it  now  stands,  both  the  parties  abandoned  the  copartnership 
and  quit  it  and  ceased  to  do  business  together  as  a  firm  in 
1887.  There  is  no  question  about  that  situation  as  the  proof 
now  stands.  We  do  not  hold  that  it  was  done  when  the  bill 
of  sale  was  given  in  August,  because  it  does  not  follow  from 
that  circumstance  under  the  court's  findings.  The  fact  of 
the  dissolution,  however,  is  very  clearly  shown  by  subsequent 
proceedings.  When  the  bill  of  sale  was  given,  Bailey  and 
Lendholm  were  indebted  to  the  German  National  Bank  in 
the  sum  of  about  $2,100,  represented  by  a  couple  of  notes. 
The  debt  matured  either  wholly  or  partially  in  November 
and  December,  1887,  and  at  the  time  of  the  maturity  Bailey 
went  to  the  bank  and  took  up  the  paper.  He  did  not  pay 
it,  but  he  gave  other  notes  of  his  own  with  an  indorser, 
Frank  Cochrane,  which  the  bank  accepted  in  lieu  of  Bailey 
and  Lendholm's  paper,  secured  by  the  same  indorser.  It  is 
wholly  unreasonable  to  conceive  or  imagine  that  Bailey 
would  have  taken  up  that  paper  with  notes  of  his  own,  unless 
there  had  been  an  actual  dissolution  of  the  partnership.  It 
would  have  been  his  privilege  as  it  would  have  been  of  any 
business  man,  to  have  had  the  paper  renewed  with  Lendholm's 
name  on  it,  because  even  though  the  partner  might  then  have 
been  irresponsible,  he  might  afterwards  in  the  course  of 
time  and  events,  have  gotten  property  or  money  and  been 
Vol.  XVI — 18 
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compelled  to  pay  his  share  of  the  debts.  We  concede  that 
if  Bailey's  theory  be  true,  he  could  still  have  made  Lendholm 
pay  his  share,  but  whether  the  bank  had  that  right  after  they 
had  surrendered  the  paper  and  taken  other  paper  in  place  of  it, 
is  a  very  grave  question ;  however  this  may  be,  it  very  con- 
clusively demonstrates  that  the  firm  had  dissolved.  This 
condition  of  affaira  is  further  supported  by  a  letter  written 
by  Bailey  in  January,  1888,  to  Lendholm,  in  which  he  states 
an  account  between  the  parties,  to  wit,  that  Lendholm  owes 
him  $782.03,  after  his  assumption  of  both  notes  at  the  bank 
of  $2,122.  In  that  letter  he  states  that  Lendholm  is  not 
charged  up  with  any  interest  or  any  expense  since  the  bill 
of  sale  on  August  27th.  He  then  proceeds  quite  elaborately 
to  set  out  the  situation.  He  says  one  note  was  for  81,500, 
on  which  there  should  be  a  credit  because  he  sold  fourteen 
steers  at  $410  and  paid  that  amount  on  it,  which  left 
fl,122,  and  the  other  note  for  $1,000  would  have  to  be 
raised  by  March  1st.  He  further  states  that  on  August  27th, 
there  were  fifty-five  head  of  cattle  and  at  $20.00  per  head  it 
would  make  $1,100,  and  as  the  note  was  $1,122,  he  thought 
he  would  assume  it,  as  this  one  would  offset  the  cattle.  He 
then  states  what  he  paid  Gebhart,  and  asks  Lendholm  to  send 
him  his  note  for  one  year  at  twelve  per  cent  to  pay  his  share  of 
the  indebtedness.  This  letter  clearly  indicates,  so  far  as  Bailey 
is  concerned,  that  the  firm  was  dissolved  and  at  an  end,  and 
that  it  was  his  purpose  or  his  understanding  that  the  part- 
nership should  no  longer  carry  on  its  affairs  or  do  business 
as  a  concern.  To  this  letter  there  was  no  response  by  Lend- 
holm, the  situation  was  accepted,  and  Lendholm  permitted 
Bailey  to  act  on  the  hypothesis,  and  on  the  theory,  that  he 
had  a  right  to  take  this  course  and  dispose  of  the  cattle  to 
pay  one  of  the  notes,  and  that  he  would  still  be  indebted  to 
him  for  one  half  of  the  balance  which  the  firm  owed.  When 
that  letter  was  received  by  Lendholm,  and  its  receipt  is  not 
denied,  it  was  incumbent  on  him,  if  he  was  unwilling  that 
the  matter  should  take  this  course,  to  speak,  and  his  whole 
course  as  well  as  his  whole  testimony  indicates  his  acceptance 
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of  the  proposition  and  concurrence  in  the  course  which  Bailey 
had  adopted.  We  simply  refer  to  this  to  demonstrate  that 
under  all  the  authorities  the  partnership  was  dissolved  in 
December,  1887.  The  business  of  the  concern  was  done, — 
it  was  ended  and  wound  up.  The  firm  notes  had  been  dis- 
posed of  and  were  out  of  the  way  and  represented  by  indi- 
vidual notes  of  Bailey.  The  cattle  were  left  in  Bailey's  hands 
and  he  had  title  to  the  whole  of  them,  first,  as  to  half  by  a 
partnership  title,  and  as  to  the  other  by  a  bill  of  sale  which 
was  never  questioned  and  is  not  to-day.  The  title,  so  far  as 
Lendholm  is  concerned,  was  absolute  because  he  made  no 
objection  to  Bailey's  selling  the  cattle,  and  applying  the  pro- 
ceeds on  the  debt  which  Bailey  afterwards  did.  In  the  lan- 
guage of  the  books  the  partnership  was  dissolved  because  it 
had  ceased  to  do  the  business  for  which  it  was  organized, 
and  they  all  agree  that  where  two  partners  abandon  business, 
and  treat  it  as  ended,  it  will  work  an  absolute  dissolution  of 
the  concern.  Potter  v.  ToJhert^  113  Mich.  486 ;  Blake  v. 
Sweeting^  121  111.  67 ;  Spurch  v.  Leonard^  9  Bradw.  174 ; 
Bank  of  Montreal  v.  Page^  98  111.  109 ;  Ligare  v.  Peacock^  109 
HI.  94. 

Under  these  authorities  it  is  very  clear  there  was  an  end 
put  to  the  business,  and  that  the  partnership  was  dissolved. 
It  is  not  true  that  the  holding  of  the  fifty-five  head  of  cattle 
operated  to  continue  the  concern  and  pi*event  the  dissolution. 
It  has  been  well  adjudged  that  the  holding  and  sale  of  specific 
articles  in  no  manner  tends  to  revive  a  cause  of  action  which 
has  been  ban-ed  because  of  a  dissolution,  neither  does  it  tend 
to  continue  the  concern.  Currier  v,  Studley^  159  Mass.  17. 
Even  if  these  principles  were  not  true,  and  there  are  none 
to  the  contrary,  it  would  still  be  certain  that  the  statute 
would  start  to  run  from  the  time  an  account  was  stated  be- 
tween the  parties.  If  the  letter  of  January  10,  1888,  is  not 
a  statement  of  an  account  as  between  the  members  of  the 
firm,  none  was  ever  made  out  and  sent.  It  is  quite  true  the 
letter  does  not  take  the  form  of  a  merchandise  account  with 
debits  on  one  side  and  credits  on  the  other  in  the  regular 
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bookkeeping  f onn,  but  in  truth  and  in  fact,  it  is  an  absolutely 
accurate  and  complete  statement  of  the  accounts  between 
the  partners  and  of  the  indebtedness  which  the  firm  owed 
and  its  credits,  and  of  what  was  due  from  one  partner  to  the 
other  upon  the  winding  up  of  the  copartnership  affairs.  Un- 
der these  circumstances  it  was  an  account  stated  between 
them  which  starts  the  running  of  the  statute.  Boggs  v.  John- 
son,  26  W.  Va.  821. 

There  is  a  wide  difference  between  the  rights  and  remedies 
which  inure  to  copartners  for  the  enforcement  of  their  re- 
spective obligations,  and  those  which  belong  to  indiyidnals 
or  different  firms  which  have  dealt  with  each  other.  With 
respect  to  the  latter  there  is  usually  little  question  as  to  the 
date  at  which  the  statute  of  limitation  commences  to  run. 
A  totally  different  question  is  presented  where  a  bill  for  an 
account  is  filed.  The  difference  does  not  spring  from  the 
circumstance  that  in  one  case  it  may  be  a  suit  in  equity  and 
in  the  other  an  action  at  law  because  the  former  jurisdiction, 
in  analogy  to  the  rule  which  prevails  in  actions  at  law,  adopts 
the  general  statute  and  whei-ever  the  suit  is  at  law  the  action 
would  be  barred  and  held  unenforcible  in  a  court  at  chan- 
cery. We  are  quite  cognizant  of  the  fact  that  there  is  ap- 
parently a  wide  difference  in  the  cases  with  respect  to  one 
proposition  which  this  case  presents.  Many  of  the  states 
very  broadly  hold  that  the  statute  runs  from  the  date  of  dis- 
solution regardless  of  what  may  afterwards  happen.  Others 
hold  that  where  anything  is  done  about  the  firm  business  with 
reference  to  either  the  disposition  of  assets  or  the  collection 
of  debts,  it  will  operate  to  prevent  the  bar  and  that  the  stat- 
ute only  starts  to  run  from  the  date  of  the  last  transaction. 
We  proceed  to  cite  the  authorities  which  hold  that  it  starts 
from  the  dissolution.  Quayle  v.  Guilds  91  111.  378;  Bonney 
V,  Stoughton^  122  111.  536 ;  Richardson  v.  Gregory^  126  lU. 
166 ;  Amett  v.  Finney^  41  N.  J.  Eq.  147 ;  Wells  v.  Broum,  88 
Ala.  161 ;  Brewer  v.  Broume^  68  Ala.  210 ;  Gray  v.  Kerr^  46 
Ohio  State,  652 ;  Montgomery  v.  Montgomery,  Rich.  Cas.  (S. 
Car.)  64. 
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These  authorities  are  cited  as  illustrative  of  the  general 
rule  which  has  prevailed  in  a  great  majority  of  the  courts 
with  reference  to  the  bar  of  the  statute  in  bills  of  account 
between  partners.  There  are  some  cases  to  the  contrary,  al- 
though the  weight  and  volume  of  authority  and  the  prevail- 
log  doctrine  is  best  set  foi*th  by  these  cases.  While  we  have 
cited  them,  we  do  not  acquiesce  in  the  entii*e  doctrine  as 
therein  stated.  We  believe  that  the  true  rule  is  to  be  found 
between  the  two  lines  of  authorities.  We  do  not  believe 
that  it  absolutely  starts  at  the  time  of  the  dissolution,  al- 
though we  believe  it  may  start  at  that  time,  depending  wholly 
upon  the  circumstances  surrounding  the  matter.  The  house 
of  lords  holds  that  the  statute  starts  to  run  whenever  there 
iB  a  dissolution,  no  matter  wliat  may  be  the  ultimate  result. 
The  case  in  which  this  doctrine  has  been  most  recently  an- 
nounced in  any  case  which  has  been  called  to  our  attention 
or  which  we  have  been  able  to  find  is  Knox  v.  Oye^  Lr.  Rep. 
English  &  Irish  Appeal  Cases,  vol.  5,  656.  That  case  shows 
a  dissolution  of  the  firm,  and  the  subsequent  collection  by 
what  may  be  called  the  liquidating  partner  of  a  large  sum  of 
money  in  which  the  estate  of  a  deceased  partner  would  have 
been  entitled  to  share  had  the  action  been  brought  in  ample 
time.  The  house  of  lords  announced  the  broad  doctrine 
that  the  dissolution  started  the  statute  to  run,  and  having 
run,  the  subsequent,  collection  in  no  manner  either  stopped 
it,  revived  the  right  to  sue,  or  gave  a  cause  of  action  to  the 
other  members  of  the  firm  or  the  representatives  of  the  de- 
ceased partner.  Lord  Chancellor  Hathaway,  in  what  to  me 
is  a  very  persuasive  opinion,  held  the  contrary.  The  ques- 
tion afterwards  came  before  the  supreme  court  of  the  United 
States  and  that  learned  tribunal  refused  to  declare  the  law 
to  be  that  the  statute  begins  to  run  on  the  dissolution  of  a 
copartnership  irrespective  of  the  circumstances  of  the  partic- 
ular case.  That  court  cited  a  great  many  cases,  in  fact  all 
the  cases  to  which  the  appellee  has  called  our  attention,  and 
more,  and  proceeded  to  declare  the  rule  that  the  time  when 
the  right  of  action  accrues,  so  as  to  set  the  statute  in  motion. 
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depends  entirely  upon  the  circumstances  of  the  case.  That 
court  particularly  said  the  start  may  be  coincident  with  the 
dissolution  of  the  copartnership,  or  it  may  be  at  some  other 
time,  dependent  on  the  rights  and  equities  of  the  partners, 
the  condition  of  affairs  and  the  condition  of  the  firm  business 
when  the  dissolution  was  agreed  upon.  Riddle  v.  Whitehall, 
135  U.  S.  621. 

According  to  our  notions  this  case  expresses  the  true  rule 
which  ought  to  prevail  when  the  question  is  whether  the 
statute  commences  to  run  at  the  date  of  the  dissolution  or 
afterwards.  We  however  conclude,  as  the  record  now  stands, 
though  we  frankly  confess  it  may  be  altered  on  the  subse- 
quent trial  by  further  proof  in  the  premises,  the  statute  did 
commence  to  run  at  least  as  early  as  January,  1888,  when  a 
full  account  was  stated  between  the  partners,  rendered  by 
Bailey  on  one  side  and  received  by  Lendholm  on  the  other, 
without  objection  and  without  protest.  Under  the  proof  as 
it  now  is,  the  firm  was  dissolved  in  1887.  The  firm  had  no 
assets.  There  were  none  to  which  it  had  even  a  semblance 
of  claim  save  the  little  bunch  of  cattle  then  in  the  possession 
of  Bailey,  and  to  which  he  held  a  vested  title,  and  it  owed 
little  unless  it  was  obligated  for  the  indebtedness  repre- 
sented by  two  notes  which  had  apparently  ceased  to  be  co- 
partnership obligations  because  they  had  been  taken  up  by 
Bailey  with  his  own  paper,  and  so  far  as  the  bank  was  con- 
cerned were  discharged  by  the  individual  note  of  the  one 
who  might  in  a  limited  sense  be  called  the  liquidating  part- 
ner. Bailey  took  up  the  firm  notes  and  gave  his  own  se- 
cured by  Cochran.  The  bank  accepted  them  in  settlement. 
Without  determining  whether  the  bank  could  ever  have  held 
the  firm  liable  on  the  original  indebtedness  after  this  surren- 
der, thei*e  were  outstanding  no  notes  of  the  firm  save  one 
small  note  held  by  Gebhart.  From  this  date,  to  wit,  No- 
vember or  December,  1887,  the  firm  practically  owed  noth- 
ing. Whatever  may  have  been  the  state  of  accounts  as 
between  the  copartners,  the  firm  had  no  assets  except  fifty- 
five  head  of  cattle,  which  as  suggested,  were  held  and  owned 
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by  Bailey.  Lendholm  could  never  question  Bailey's  title 
even  though  we  concede  that  the  circumstances  of  the  de- 
Uvery  of  the  bill  of  sales  were  correctly  stated  by  Jeffries. 
According  to  that  story  Lendholm  expected  to  get  into  dif- 
ficulty and  wanted  to  put  the  property  out  of  his  hands.  If 
his  purpose  was  fraudulent  it  would  not  lie  in  his  mouth 
afterwards  to  question  the  validity  of  the  bill  by  setting  up 
his  own  purpose  to  perpetrate  a  fraud.  The  bill  of  sale 
was  conclusive  and  Bailey  had  an  absolute  title  to  the  cattle. 
The  case  then  is  by  these  circumstances  brought  within  none 
of  the  authorities  which  hold  that  where  there  are  both  as- 
sets to  be  disposed  of  and  debts  to  be  paid,  the  firm  will  not 
be  treated  as  dissolved  and  start  the  statute.  The  firm  and 
the  business  for  which  the  firm  was  organized  was  at  an 
end.  It  had  no  assets,  and  unless  the  proof  should  be  va- 
ried oa  the  subsequent  trial  it  owed  nothing  except  the  one 
Gebhart  note,  and  why  under  any  of  the  authorities  the 
statute  would  not  then  begin  to  run  we  are  unable  to  see. 
Our  decision,  of  course,  is  wholly  based  on  the  record  and  the 
proof  as  it  now  stands.  It  may  be  entirely  altered  on  the 
subsequent  trial,  and  the  court  may  determine  from  the  evi- 
dence that  Bailey  had  no  intention  to  pay  off  the  partner- 
ship debts  or  notes  when  he  gave  his  own  secured  by  Cochran 
to  take  them  up.  There  may  be  an  attempt  to  conclude 
the  parties  on  the  question.  It  is  contended  that  this  was 
done  as  a  matter  of  convenient  arrangement  between  the  bank 
and  Bailey  and  between  Bailey  and  Lendholm,  the  latter 
being  a  consenting  party,  and  possibly  the  proof  may  ulti- 
mately establish  the  fact,  as  the  appellees  now  insist  .that  it 
was  understood  between  Lendholm  and  Bailey  that  Lend- 
holm should  still  be  liable  to  the  bank,  and  should  ultimately 
contribute  his  due  proportion  to  the  payment  of  them  when 
they  fell  due.  Should  the  proof  be  broad  enough  in  this 
direction  it  may  satisfy  the  court  that  the  business  of  the 
firm  was  not  at  an  end,  and  that  the  statute  therefore  did 
not  commence  to  run.  We  put  in  these  saving  clauses  that 
the  parties  on  the  subsequent  trial  may  not  be  concluded 
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from  either  offering  proof  or  obtaining  the  judgment  of  the 
court  on  the  testimony  respecting  the  one  pivotal  question, 
which  is  did  the  firm  cease  to  exist  in  January  or  before. 
We  conclude  it  did  from  the  present  proof.  As  we  look  at 
it  the  case  is  squarely  brought  within  one  of  the  authorities 
which  hold  that  where  an  account  is  stated  between  the  co- 
partners, and  it  is  unquestioned,  the  statute  begins  to  run  from 
the  date  of  the  account.  In  this  case  the  evidence  shows 
that  this  account  was  rendered  in  January,  1888,  and  on  the 
10th  of  January,  more  than  six  years  before  the  suit  was 
begun.  Unless  the  court  shall  find  from  the  proof  that  this 
account  was  not  accepted  by  Lendholm,  and  that  he  was 
not  silent  in  the  premises,  or  that  he  rejected  and  refused  to 
be  bound  by  it,  so  that  it  cannot  be  taken  as  an  account 
stated,  as  we  now  hold  it  to  be  under  the  present  record,  the 
statute  of  limitations  would  bar  the  present  suit. 

On  the  proof,  we  conclude  the  court  erred  in  holding 
otherwise,  and  the  judgment  must  consequently  be  reversed. 

Rever$ed. 


[No.  1958.] 

The  Colorado  Fuel  and  Iron  Company  v.  Menapagb. 

1.  Practice— Nonsuit. 

Uuder  the  Code  a  court  may  permit  a  plaintiff  to  take  a  Yolnntary  non- 
suit after  he  has  introduced  his  evidence  and  the  defendant  has 
moved  for  nonsuit  because  of  the  insufficiency  of  the  proof. 

2.  Practice — Judgments — Costs — Plaintiff  suing  as  Poob  Pbrson. 
The  court  may  upon  proper  showing  allow  a  plaintiff  to  prosecute  his 

suit  as  a  poor  person  without  having  to  pity  his  costs,  but  in  case 
of  judgment  against  such  plaintiff  or  of  nonsuit  by  him,  the  court 
must  enter  judgment  against  him  for  costs  and  it  is  error  not  to 
do  so. 

Appeal  from  the  District  Court  of  Arapahoe  CourUy. 

Mr.  John  M.  Waldron  and  Mr.  D.  C.  Beaman,  for 

appellant. 
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Mr.  Victor  A.  Elliott  and  Mr.  James  J.  McFbelt, 
for  appellee. 

Bissell,  p.  J. 

Only  matters  of  practice  are  involved  in  this  hearing. 
Menapace  brought  suit  against  the  fuel  and  iron  company 
to  recover  damages  for  personal  injuries.  He  was  allowed 
to  prosecute  as  a  poor  person.  On  the  conclusion  of  his 
case  the  defendant  company  moved  for  a  nonsuit  for  insuf- 
ficiency of  proof.  The  matter  was  argued  and  the  court,  as 
the  bill  of  exceptions  recites,  commenced  to  state  his  con- 
clusions about  the  matter,  sugglesting  to  the  plaintiff's  coun- 
sel that  probably  he  better  take  a  voluntary  nonsuit.  Ac- 
cepting the  suggestion,  the  plaintiff  asked  for  a  nonsuit 
which  was  granted.  The  cause  was  dismissed  without  any 
entry  of  judgement  against  the  plaintiff  for  costs.  Immedi- 
ately thereafter  Menapace  commenced  another  suit  against 
the  same  company  for  the  same  cause  of  action  and  obtained 
a  like  order  for  leave  to  prosecute  as  a  poor  person.  The 
only  matters  presented  for  our  consideration  respect  the  right 
of  the  court  to  grant  a  nonsuit,  under  our  statute,  at  the 
particular  time  at  which  the  order  was  made ;  second,  the 
question  whether  having  granted  a  nonsuit,  there  should  not 
then  have  been  entered  a  judgment  against  the  plaintiff  for 
costs.  These  are  the  only  two  matters  argued,  or  which  we 
have  to  consider. 

Our  statute  is  somewhat  peculiar,  and  a  little  different 
from  that  of  some  other  states,  but  the  Code  provides,  sec- 
tion 166,  that  the  plaintiff  may  dismiss  his  action  and  take 
judgment  of  nonsuit  at  any  time  before  trial  on  the  payment 
of  costs,  or  again :  "  Fourth.  By  the  court,  when  upon  trial, 
and  before  the  final  submission  of  the  case,  the  plaintiff 
abandons  it.'*  It  is  quite  clear  the  dismissal  was  made 
under  this  fourth  subdivision,  and  the  only  inquiry  is  about 
the  regularity  and  legality  of  the  dismissal.  We  concede  it 
is  a  matter  which  admits  of  a  good  deal  of  discussion,  and 
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there  are  many  cases  which  would  seem  to  intimate  that  the 
nonsuit  could  not  be  granted  at  this  particular  point  of  time. 
The  appellant  has  cited  a  good  many  cases  bearing  on  the 
question  to  which  we  will  refer  more  for  the  purpose  of  il- 
lustrating our  position  than  as  supporting  the  one  we  take, 
or  upholding  that  for  which  the  appellant  contends.  Johnr 
9on  V,  Ballet/^  59  Fed.  Rep.  670 ;  Wright  v.  Southern  JBy.  (7o., 
80  Fed.  260 ;  Livergood  v.  Rhoades^  20  Ind.  411 ;  Beaumont 
V.  Herrick,  24  Ohio  St.  447 ;  State  'v.  Scott,  22  Neb.  639 ; 
Harris  v.  Beam,  46  Ta.  119  ;  Mc Arthur  v.  Schultz,  78  la.  864; 
Olass  Co.  V,  Taylor,  99  Ky.  24 ;  Sharpe  v.  Brown,  34  Neb. 
406. 

From  no  one  of  these  cases,  nor  from  all  together,  can  we 
extract  a  principle  which  can  be  taken  as  determinative  of 
the  matter,  or  which  will  form  a  guiding  principle  for  the 
construction  of  our  statute.  The  statutes  of  the  different 
states  are  widely  variant,  some  permitting  nonsuit  at  any  time 
before  the  submission  to  the  jury  or  the  submission  to  the 
court,  some  before  verdict,  some  before  judgment,  but  in  none 
of  them  is  the  phraseology  exactly  like  ours,  at  least  in  a 
case  where  the  precise  question  has  been  presented.  As  very 
wisely  suggested  by  one  of  the  opinions,  the  question  becomes 
more  difficult  when  the  line  is  approached  which  a  case  may 
not  cross  and  the  right  to  dismiss  remains  with  the  plaintiff. 
The  nearest  approach  to  the  present  is  an  Iowa  case  which 
holds  that  where  there  is  a  demurrer  to  an  answer  put  in  by 
the  defendant,  and  the  demurrer  has  been  submitted  and 
argued,  and  the  court  has  proceeded  to  render  its  judgment, 
it  is  then  too  late  for  the  plaintiff  to  take  a  nonsuit.  The 
principal  difference  between  that  case  and  the  present,  as  it 
seems  to  us,  is  that  the  answer  being  good,  the  plaintiff  could 
take  nothing  by  his  suit  since  it  presented  a  perfect  defense. 
In  the  present  case,  however,  the  defendant  was  in  no  manner 
estopped  by  the  situation  but  his  motion  having  been  over- 
ruled he  may  proceed  to  introduce  his  testimony  precisely  the 
same  as  though  his  motion  had  not  been  made.  There  does 
not  seem  to  be  present  in  that  situation  facts  which  would 
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properly  entitle  the  court  to  say  there  had  been  a  final  sub- 
mission of  the  case.  It  was  a  motion,  which  in  no  manner 
disposed  of  the  defense,  and  under  certain  circumstances 
would  in  no  measure  affect  the  plaintiff*s  right  of  recovery. 
The  motion  was  more  interlocutory  in  its  character.  After 
all,  it  simply  resolves  itself  into  a  question  of  the  proper  con- 
struction of  the  language  of  our  statute,  and  we  incline  to 
the  opinion  it  was  the  purpose  of  the  legislature  to  alter  the 
rules  which  prevailed  before  the  adoption  of  the  Code,  and 
which  operated  to  restrict  the  plaintiff's  right  to  take  a  vol- 
untary nonsuit.  We  quite  agree  with  the  honorable  court 
which  says  that  the  plaintiff  may  take  a  nonsuit  after  the  evi- 
dence is  all  in,  and  after  the  court  charges  the  jury,  when  the 
charge  follows  the  argument  of  counsel,  up  to  the  time  the 
bailiff  is  ordered  to  take  the  jury  out,  and  they  are  directed 
to  enter  on  the  consideration  of  the  case  for  the  purposes  of 
a  verdict.  A  liberal  interpretation  we  think  should  prevail, 
and  that  the  court  did  not  err  when  it  permitted  the  plaintiff 
to  take  a  voluntary  nonsuit. 

There  is  another  matter,  however,  with  respect  to  which 
the  court  did  err,  and  which  compels  us  to  send  the  case  back 
for  further  proceedings,  together  with  a  suggestion  concerning 
the  subsequent  suit  which  was  brought  by  Menapace  under 
leave  given  to  sue  as  a  pauper.  As  we  have  already  observed, 
there  was  no  judgment  for  costs.  The  court  undoubtedly  had 
the  power  in  the  original  suit  to  make  an  order  permitting  the 
plaintiff  to  maintain  his  action  and  have  the  aid  and  benefit 
of  process  and  the  services  of  the  officers  of  the  court  after  a 
proper  showing  made  on  the  application.  1  Mills'  Ann. 
Stats,  sec.  676.  This  power  of  the  court,  however,  only  extends 
to  the  prosecution  of  the  case.  The  court  may  permit  the 
plaintiff  to  prosecute  his  case  and  have  process  and  the  serv- 
ices of  the  officers  of  the  court  without  fee  or  compensation 
in  advance,  thereby  securing  to  the  poor  person  the  right  to 
litigate  his  suit,  even  though  he  be  without  the  funds  requisite 
to  carry  on  the  case  according  to  the  statute.  This  right, 
however,  does  not  extend  to  the  refusal  to  enter  a  judgment 


204  CoLOBADO  F.  &  I.  Co.  V.  Menapace.    [Jan.  T., 

for  costs  when  the  poor  person  fails  to  recover.  This  matter 
is  wholly  controlled  by  a  subsequent  section  of  the  statute. 
By  the  provisions  of  the  subsequent  sections  (sees.  678  and 
686,  vol.  1,  Mills'  Ann.  Stats.),  it  is  strictly  enacted  that  wher- 
ever a  plaintiff  suffers  a  discontinuance  or  is  nonsuited,  the 
defendant  shall  recover  his  costs.  Section  686  is  a  distinct 
provision  that  in  all  cases  where  action  is  dismissed  for  irreg- 
ularity or  nonsuit  is  granted  for  failure  to  prosecute,  the  de- 
fendant shall  have  judgment  for  costs.  These  two  provi- 
sions in  no  manner  conflict  with  the  antecedent  section,  but 
they  stand  together  and  provide  for  two  different  classes  of 
cases ;  according  to  the  first,  the  plaintiff  making  a  proper  ap- 
plication and  the  court  making  a  sufficient  order,  may  prose- 
cute his  case  as  a  poor  person  without  the  payment  of  costs, 
but  the  instant  judgment  is  rendered  against  him,  or  he  suf- 
fers a  discontinuance  or  a  nonsuit,  he  is  brought  within  the 
terms  of  the  subsequent  sections  which  entitle  the  defendant 
to  a  judgment  for  costs.  We  think,  therefore,  clearly  in  this 
case  the  court  erred  in  refusing  to  enter  a  judgment  for  costs 
against  Menapace,  and  that  the  company  was  entitled  to  its 
judgment.  Leggett  et  aL  v.  Ryan  et  aL^  55  Miss.  379 ;  Brown 
V.  Story,  1  Paige's  Ch.  Rep.  588 ;  Felt  v.  Amidon,  48  Wis.  66 ; 
Kimble  v.  Western  Union  Telegraph  Co.,  70  Fed.  Rep.  888. 

The  appellant  attacks  the  subsequent  order  permitting  Men- 
apace to  sue  as  a  poor  person  until  after  this  judgment  was 
liquidated.  The  theory  of  the  statute  which  gives  him  leave 
to  prosecute  as  a  poor  person,  is  that  probably  he  has  a  just  and 
righteous  cause,  and  is  without  the  means  to  pi*esent  and  prose- 
cute it.  The  court  will,  therefore,  in  the  discretion  which  the 
statute  gives,  permit  him  to  bring  his  action  and  prosecute  it  to 
judgment.  Whether  when  he  is  compelled  to  go  nonsuit,  be- 
cause he  cannot  make  out  his  case,  the  court  should  longer 
exercise  a  discretion  and  permit  him  to  institute  a  new  suit 
to  carry  on  the  litigation,  suffer  judgment  of  nonsuit,  and  so 
on  ad  infinitum,  to  the  grievous  prejudice  and  injury  of  the 
defendant,  is  really  a  matter  which  does  not  arise  on  this  ap- 
peal.    This  is,  if  anything,  to  be  determined  on  the  applica- 
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tion  in  the  other  suit,  though  the  rule  doubtless  is,  as  appel- 
lants contend,  that  the  payment  of  costs  should  be  made  a 
condition  precedent  save  in  exceptional  cases  which  would  be 
controlled  by  the  exercise  of  a  wise  judicial  discretion. 

The  case  is,  therefore,  reversed  and  sent  back  with  directions 
to  the  court  below  to  enter  a  judgment  for  costs  against  Men- 
apace  in  this  suit.  We  ai*e  unable  to  make  any  directions  to 
the  court  with  respect  to  the  other  case  which  is  not  before  us. 

For  the  reasons  suggested  this  cause  is  reversed  and  sent 
back  with  directions  to  enter  judgment  in  accordance  with 
this  opinion. 

Reversed. 


■4*»»»i 


[Ho.  1898.] 

Thb    Nobthwestebn   Life    Assubangb  Company    v. 

TiETZB. 

1.  LiFK  Insubahob — Application— Wabbanties. 

In  construing  an  application  for  a  policy  of  life  insurance  warranties 
are  not  favored  and  are  not  to  be  created  or  extended  by  construc- 
tion, but  must  arise,  if  at  all,  from  the  fair  interpretation  and  clear 
intendment  of  the  words  used  by  the  parties,  and  if  there  be  any 
doubt  as  to  the  character  of  the  statement,  it  should  be  held  to 
have  only  the  force  of  a  representation. 

2.  Life  Insubance — Policy— Constbuction. 

A  policy  of  life  insurance  must  be  liberally  construed  in  favor  of  the 
insured  so  as  not  to  defeat,  without  a  clear  necessity,  the  claim  to 
indemnity  which  it  was  the  object  to  secure  in  making  the  insur- 
ance. 

3.  Life  Insitbancb— Policy— CoNTBAcnre-WABBANTiES. 

A  policy  of  insurance,  and  it  alone,  is  the  final  agreement  or  contract 
of  the  parties,  and  a  warranty,  if  there  be  any,  must  be  evidenced 
by  the  policy. 

4.  Life   Insubance  —  Application — Bepbbsbntations — Wabrant- 

lES. 

Under  the  general  rule,  a  representation  in  an  application  for  insurance 
is  no  part  of  the  contract,  although  the  basis  of  it,  while  a  war- 
ranty enters  into  and  forms  a  part  of  the  contract  itself.    If  a 
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representation  be  false  in  any  respect  material  to  the  risk,  the 
policy  will  be  vitiated,  while  the  terms  of  a  warranty  most  be 
exactly  and  literally  conformed  to  in  every  particular  whether  ma- 
terial or  not  in  order  to  charge  the  insurer. 

6.  Life  Insubance — Application — Policy. 

What  was  claimed  to  be  the  original  application  for  a  policy  of  life  in- 
surance was  printed  and  wiitten  upon  three  pages.  On  the  first 
page  was  the  formal  application  stating  the  amount  of  insurance  and 
plan,  followed  under  a  heading  of  *'  Form  A  *^  by  numerous  pointed 
questions  which  were  answered  and  signed  by  the  applicant  On 
the  second  page,  after  a  short  instruction  to  the  medical  examiner, 
appeared  under  the  head  **  Form  B"  a  list  of  questions  relating  to 
the  medical  examination,  and  the  answers  thereto.  On  the  third 
page  was  an  agreement  signed  by  the  applicant  referring  to  forms 
A  and  B  as  the  foregoing  application  and  agreeing  that  the  answers 
therein  were  material  and  warranted  to  be  true.  Held  that  the 
first  two  pages  constituted  the  application  and  that  the  agreement 
was  no  part  of  the  application.  And  where  the  policy  referred  to 
the  application  and  made  it  a  part  of  the  contract  but  did  not  men- 
tion the  agreement,  the  agreement  was  not  a  part  of  the  policy. 
And  statements  made  in  the  application  were  representations  only 
and  except  as  to  something  material  to  the  risk  their  falsity  could 
not  avoid  or  defeat  the  policy. 

6.  Life  Insurance — Application — ^Evidence. 

Where  an  application  for  life  insurance  consisted  of  two  parts,  one 
being  the  formal  application  stating  amount  and  plan  with  a  num- 
ber of  questions  and  answers  under  the  heading  of  **  Form  A  "  and 
the  other  part  being  questions  and  answers  pertaining  to  the  medi- 
cal examination  under  the  heading  of  **  Form  B,*'  in  an  action  upon 
the  policy  both  forms  were  admissible  in  evidence  as  the  applica- 
tion upon  which  the  policy  was  issued  and  it  was  error  to  refuse  to 
permit  defendant  to  introduce  form  B  as  a  part  of  the  application, 
form  A  having  been  introduced  by  plaintiff.  And  the  fact  that  the 
policy  introduced  in  evidence  by  plaintiff  had  attached  to  it  copies 
of  both  forms  A  and  B  does  not  cure  the  error  where  it  does  not 
appear  that  they  were  read  to  the  jury,  nor  that  the  court  made 
any  ruling  as  to  the  effect  of  any  part  or  portion  of  the  entire 
exhibit 
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Wilson,  J. 

On  February  16,  1895,  the  Northwestern  Masonic  Aid 
Association,  to  whose  rights  the  defendant  corporation  suc- 
ceeded and  whose  obligations  it  assumed,  issued  a  policy  of 
insurance  upon  the  life  of  Mrs.  Pauline  Tietze,  then  wife  of 
the  plaintiff,  who  was  the  beneficiary  in  the  policy.  On 
February  15, 1896,  the  assured  failing  to  make  a  payment 
then  due,  the  policy  lapsed,  but  in  a  few  days  thereafter  the 
assured  was  reinstated  in  the  company,  upon  compliance 
with  its  by-laws.  On  the  15th  day  of  August,  1896,  the  as- 
sured again  failed  to  make  the  payment  due  on  that  date, 
but  on  the  18th  day  of  August,  following,  was  again  rein- 
stated. On  May  12,  1897,  Mrs.  Tietze,  then  being  in  good 
standing  with  the  company,  died.  The  defendant  refusing 
to  pay  the  amount  specified  in  the  policy,  this  suit  was 
brought  to  enforce  payment.  The  defense  was  that  the  in- 
sured had,  in  her  original  application  for  insurance,  and 
in  her  several  applications  for  reinstatement,  made  false 
statements  as  to  her  health  of  such  character  as  to  annul 
and  void  the  policy.  The  proximate  cause  of  death  seems 
to  have  been  pneumonia,  but  the  defendant  claims  that 
at  the  time  of  the  original  application  for  insurance,  and 
at  each  of  the  subsequent  times  when  the  assured  applied 
for  and  received  reinstatement,  and  particularly  so  between 
the  dates  of  her  first  und  second  reinstatements,  she  was 
afflicted  with  consumption,  the  fact  of  which  was  well  known 
to  her  and  to  the  plaintiff  at  the  time  when  she  made  such 
applications.  Another  ground  relied  upon  to  defeat  the 
policy  was  that  many  times  prior  to  the  date  of  the  original 
application,  and  particularly  during  the  year  1894,  imme- 
diately preceding  it,  the  assured  had  been  confined  to  her 
house  from  sickness,  and  for  which  she  had  at  various  times 
called  and  consulted  physicians,  all  of  which,  it  is  claimed, 
she  had  denied  in  her  application.  What  is  claimed  to  have 
been  the  original  application  was  printed  and  written  upon 
three  pages  of  one  sheet  of  four  pages.     At  the  head  of  the 
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first  page  was  priDCed:  '^Woman's  application  for  member- 
ship.'" Following  this  was  the  formal  application,  stating 
the  amount  of  insurance  and  the  plan.  Following  this  was 
piinted  in  large  type,  "  Form  A.'*  Immediately  succeed- 
ing this,  and  underneath  it,  were  numerous  printed  ques- 
tions, which  were  filled  out  and  answered,  and  the  whole 
signed  by  the  applicant.  At  the  head  of  the  second  page 
was  printed :  "  To  the  medical  examiner."  Under  this  were 
printed  two  lines  of  instructions  to  the  medical  examiner, 
and  then  followed,  printed  in  large  type : 


i« 


FORM   B. 


^^  Questions  to  be  answered  by  the  applicant.     The  answer 
to  be  written  by  the  medical  examiner  or  applicant,  in  all 


cases." 


Then  followed  a  large  number  of  questions  as  to  the  as- 
sured*s  ancestrj' ;  what  diseases,  if  any,  they  had  suffered  or 
died  from,  and  also  what  diseases,  if  any,  the  applicant  had 
ever  had.  Following  this,  on  the  third  page,  was  printed  in 
large  type  what  was  entitled :  "  Agreement."  That  portion 
of  this  agreement  which  bears  upon,  or  is  material  to  the  de- 
termination of  this  case,  and  also  printed  under  the  above 
caption,  is  as  follows : 

"  I,  the  undersigned,  hereby  agree  that  each  and  all  of  the 
foregoing  statements  and  answers  in  forms  A  and  B,  whether 
written  by  me  or  not,  are  full  and  complete  answers  to  the 
questions  propounded,  and  are  material  and  are  warranted 
to  be  true,  and  that  the  foregoing  application  and  this  agree- 
ment are  hereby  made  part  of  any  policy  that  may  be  issued 
pursuant  thereto." 

This  agreement  was  signed  by  the  applicant  Then  fol- 
lowed a  certificate  by  the  medical  examiner  to  the  effect  that 
the  applicant  had  answered  all  questions,  explained  all  dis- 
eases and  signed  the  agreement,  and  also  that  the  general 
appearance  of  the  applicant  at  that  time  was  healthy,  and 
giving  some  facts  as  to  the  pulse  rate,  respiration,  measure- 
ment of  chest,  etc.  The  application  was  dated  January  2S, 
1895. 
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We  agree  with  counsel  for  the  defendant  that  forms  A 
and  B  constitute  the  application,  and  that  the  answers  and 
statements  made  in  each  are  part  of  it.  Form  B  contained 
questions  and  answers  which  were,  it  is  obvious,  most  ma- 
terial to  the  risk,  and  which  the  company  must  consider  be- 
fore it  would  undertake  to  issue  a  policy.  It  seems,  also, 
beyond  dispute  that  such  was  the  understanding  and  intent 
of  the  parties.  In  the  agreement  printed  on  the  third  page, 
and  which  the  assured  signed,  all  which  preceded  it, — ^being 
the  statements  and  answers  in  both  forms  A  and  B, — she 
specifically  referred  to  as  "the  foregoing  application."  It 
made  no  distinction  between  the  two. 

The  material  and  decisive  questions  raised  and  discussed 
by  counsel  are :  whether  the  agreement  signed  by  the  appli- 
cant was  a  part  of  the  policy  which  was  the  contract  of  in- 
surance ;  whether  the  statements  contained  in  the  application 
were  warranties  or  representations ;  and,  in  either  case,  wliat 
was  their  effect?  These  questions  are  so  closely  allied  that 
they  may  be  considered  at  one  and  the  same  time,  without  a 
separate  discussion  of  each.  That  the  so-called  agreement 
was  not,  and  was  not  intended  to  be,  nor  considered  as  a 
part  of  the  application  is  clearly  evidenced  by  a  mere  inspec- 
tion of  it.  In  the  first  sentence  of  it  which  we  have  quoted, 
it  refers  to  the  application  and  the  agreement  as  separate  and 
distinct  instruments,  the  language  being :  ^'  The  foregoing 
application  and  this  agreement  are  hereby  made  part  of  any 
policy,"  etc.  Under  no  i-ule  of  legal  or  grammatical  con- 
struction of  which  we  are  aware  could  it  be  said  that  under 
this  statement  the  two  were  intended  to  be  considered  only 
as  one,  or  that  the  agreement  should  be  embraced  in  and  be- 
come a  part  of  the  application.  The  only  language  in  the 
policy  which  has  any  bearing  upon  the  questions  under  con- 
sideration is  as  follows : 

^^  In  consideration  of  the  application  for  membership  in 

this  association,  which  is  made  a  part  of  this  contract,  and 

of  the  advance  payment  of  twenty-three  and  24/100  dollars 

on  the  delivery  hereof,  and  like  advance  payments  to  be  made 

Vol.  XVI — 14 
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on  or  before,"  etc.  Here  it  will  be  seen  that  in  this,  which 
is  the  contract,  and  only  contract,  of  insurance,  there  is  no 
reference  whatever  to  the  agreement.  This,  therefore,  was 
not,  and  did  not,  become  a  part  of  the  policy. 

With  reference  to  what  are  warranties  and  what  are  repre- 
sentations in  an  application  for  a  policy  of  life  insurance,  and 
what  is  the  force  and  effect  of  each,  it  will  be  found  upon  an 
inspection  of  the  authorities  that  the  courts  of  various  states, 
under  the  hypnotism  of  learned  counsel,  have  indulged  in 
many  hairnsplitting  distinctions,  many  of  which  do  not,  in 
our  opinion,  bear  the  test  of  sound  reasoning  or  good  com- 
mon sense.  There  are,  however,  certain  fundamental  prin- 
ciples upon  which  the  authorities  are  practically  agreed ;  one 
is,  that  warranties  are  not  to  be  created  or  extended  by  con- 
struction,— they  must  arise,  if  at  all,  from  the  fair  interpre- 
tation and  clear  intendment  of  the  words  used  by  the  parties. 
They  are  not  favored,  and  if  there  be  any  doubt  as  to  the 
character  of  the  statement,  it  should  be  held  to  have  only 
the  force  of  a  representation  according  to  the  general  rule. 
Campbell  v.  Insurance  Co.^  98  Mass.  391 ;  May  on  Ins.  §§  159- 
164,  citing  a  large  number  of  authorities.  It  is  also  an  in- 
flexible rule  that  a  policy  of  insurance  must  be  liberally  con- 
strued in  favor  of  the  insured  so  as  not  to  defeat,  without  a 
clear  necessity,  the  claim  to  indemnity  which  in  making  the 
insurance  it  was  his  object  to  secure.     May  on  Ins.  §  175. 

Another  fundamental  rule,  universally  upheld,  is  that  the 
policy  of  insurance,  and  it  alone,  is  the  final  agreement  or 
contract  of  the  parties,  and  a  warranty,  if  there  be  any, 
must  be  evidenced  by  that.  CampbeUv,  Ins.  Co.^  supra; 
Price  V.  Ins,  Co.^  17  Minn.  499 ;  Ins.  Co.  v.  Day^  89  N.  J. 
L.  94. 

Under  the  broad,  general  rule,  a  representation  in  an  ap- 
plication for  insurance  is  no  part  of  the  contract,  although 
it  is  the  basis  of  it, — the  foundation  on  the  faith  of  which  it 
is  entered  into.  It  is  merely  a  portion  of  the  preliminary 
proceedings  proposing  the  contract,  operating  if  material  as 
an  inducement  to  its  execution.    If  false  in  any  respect  ma- 
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terial  to  the  risk,  the  policy  will  be  vitiated  and  become  void. 
A  warranty,  under  the  general  rule  where  it  is  sought  to  be 
defined,  enters  Into  and  forms  a  part  of  the  contract  itself. 
It  specifies,  particularly,  the  precise  limits  of  the  obligations 
which  the  insurers  undertake  to  assume.  In  order  to  charge 
the  insurer  in  such  case,  there  must  be  an  exact  and  literal 
conformance  with  the  terms  under  which  the  risk  was  as- 
sumed, not  only  in  material  but  in  immaterial  particulars. 
This  rule,  however,  is  said  to  be  not  universally  true,  but  is 
subject  to  many  qualifications  which  the  courts  are  constantly 
extending,  and  the  marked  tendency  of  the  later  and  more 
modern  decisions  is  to  modify  the  harshness  of  the  old  rule 
in  many  particulars.  May  on  Ins.  §  161 ;  in«.  Co»  v.  Rogers^ 
119  111.  482 ;  Cushman  v.  Iub.  Co,,  70  N.  Y.  77. 

In  the  case  last  cited,  although  the  statements  in  the  appli- 
cation were  held  to  be  warranties,  the  New  York  court  of 
appeals  said : 

**  In  construing  a  policy  of  life  insurance,  it  must  be  gen- 
erally true  that  before  any  temporary  ailment  can  be  called  a 
disease,  it  must  be  such  as  to  indicate  a  vice  in  the  constitu- 
tion, or  be  so  serious  as  to  have  some  bearing  upon  general 
health  and  the  continuance  of  life,  or  such  as  according  to 
common  underatanding  would  be  called  a  disease  ;  and  such 
has  been  the  opinion  of  text  writers  and  judges," — citing  a 
large  number  of  authorities. 

It  is  sometimes  even  held  that  the  statements  in  the  appli- 
cation are  repi*esentations  merely,  notwithstanding  that  they 
were  expressly  declared  to  be  warranties.  Ins.  Co.  v.  Rogers^ 
tupra. 

To  summarize,  the  so-called  agreement  signed  by  the  as- 
sured in  the  case  at  bar  was  expressly  recognized  by  its  own 
terms  as  a  separate  and  distinct  instrument  from  the  applica- 
tion. Tlie  policy,  which  was  the  final  contract,  and  in  which, 
under  a  familiar  rule  of  law,  were  expressed  and  merged  the 
terms  and  conditions  of  the  contract  theretofore  considered, 
and  all  preceding  negotiations  and  agreements  did  not  rec- 
ognize this  agreement  as  any  part  of  it.     It  did  recognize 
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the  application,  and  expressly  provide  that  it  should  be  a 
part  of  the  contract,  but  it  did  not  provide  that  the  state- 
ments in  the  application  should  have  the  force  and  effect 
of  warranties,  nor  did  the  application,  in  any  place,  make 
such  provision.  Neither  did  it  specify  that  the  truth  of  the 
statements  in  the  application  was  the  basis  of  the  contract, 
nor  that  upon  this  depended  the  validity  of  the  contract  of 
insui-aiice.  Nor  was  there  any  such  provision  or  condition 
in  the  application  itself.  It  roust,  therefore,  be  held  that  the 
statements  made  by  the  assured  in  her  application  for  insur- 
ance were  representations  only,  and  that  their  falsity  could  not 
avoid  or  defeat  the  policy,  except  as  to  something  material  to 
the  risk. 

The  authorities  to  which  we  have  been  cited  by  defend- 
ant, and  upon  which  it  chiefly  relies  to  support  its  contention 
that  the  statements  in  Mrs.  Tietze  s  application  were  war- 
ranties, are  not  in  conflict  with  the  views  which  we  have  ex- 
pressed. 

In  Travelers*  Insurance  Co,  v.  Lampkin^  6  Colo.  App.  180, 
it  appears  that  the  policy  expressly  recited  that  it  was  issued 
in  considemtion  of  warranties  in  the  application  for  it.  The 
court  held  that  this  language  was  sufficient  to  make  the  war- 
ranties in  the  application  a  portion  of  the  policy.  The  deci- 
sion, therefore,  was  based  upon  the  fact  that  there  were  war- 
ranties in  the  application. 

In  Holden  v.  Insurance  Co.^  42  N.  Y.  Supp.  812,  there  was, 
following  the  statements  made  to  the  medical  examiner,  an 
instrument  signed  by  the  assured,  as  was  the  agreement  in 
this  case,  but  in  that  it  was  expressly  called  a  warranty,  and 
from  the  language  used  in  it,  there  was  an  evident  intent  to 
make  it  a  part  of  the  application.  Instead  of  referring  to 
the  application  as  "  the  foregoing  application,"  it  refers  to  it 
in  several  instances  as  '*  this  application  ; ''  and  also  refers  to 
the  policy  to  be  issued  thereon  as  the  "  policy  herein  applied 
for."  In  addition  to  this,  the  policy  itself  stated  that  it  was 
issued  ^4n  consideration  of  the  answers  and  statements  con- 
tained in  the  printed  and  written  application  therefor  ♦  •  ♦ 
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all  of  which  answers  and  statements  are  hereby  made  war- 
ranties and  are  hereby  made  part  of  this  contract."  In  an- 
other portion  of  the  policy,  it  was  also  stated,  ''  the  contract 
between  the  parties  hereto  is  completely  set  forth  in  this  pol- 
icy and  the  application  therefor  taken  together."  It  was 
upon  this  language  that  the  New  York  court  based  its  deci- 
sion, holding  that  there  was  a  clearly  expressed  intent  in  the 
warranty  agreement  to  make  it  a  part  of  the  application,  and 
that  it  was  so  expressly  recognized  in  the  policy.  This  pre- 
sents a  case  wholly  different  and  easily  distinguishable  from 
the  one  at  bar. 

In  Thomas  v.  Insurance  Co.^  108  111.  92,  the  application 
by  the  insured  had  the  following  caption:  *'The  applicant 
will  answer  particularly  the  following  questions  and  sign  the 
same,  as  descriptive  of  the  premises  and  forming  a  part  of 
the  contract  of  insurance  and  a  warranty  on  his  part."  In  this 
case,  the  policy,  even  conceding  that  by  its  terms  it  made  the 
application  a  part  of  it,  did  not  provide  that  the  stiitements 
in  sueh  application  should  be  warranties,  nor  was  there  any- 
thing in  the  application  providing  that  its  statements  should 
be  warranties,  nor  even  that  the  validity  of  the  policy  should 
depend  upon  the  truth  of  l^he  statements. 

It  having  been  held  that  forms  A  and  B  together  constituted 
the  application  upon  the  basis  of  which  the  policy  issued,  and 
which  entered  into  and  formed  a  part  of  the  contract  of  in- 
surance, it  was  admissible  in  evidence  as  the  application,  and 
as  such  the  defendant  was  entitled  to  have  it  go  to  the  jury. 
The  offer  of  the  defendant  in  this  respect,  however,  was  de- 
nied by  the  court,  and  for  this  error  we  feel  compelled  to  re- 
verse the  judgment,  and  remand  the  cause  for  a  new  trial. 
Counsel  for  plaintiff  claim  that  it  appears  from  the  record  the 
court  simply  refused  to  permit  form  B  to  be  introduced  in  evi- 
dence as  a^partof  the  application,  and  did  not  refuse  to  admit  it 
as  a  paper  separate  and  distinct  from  the  application.  Even  if 
this  contention  were  correct,  it  would  avail  nothing,  for  the 
reason  that  the  defendant  was  entitled  to  have  it  admitted  in 
evidence   and  go  to  the  jury  as  a  part  of  the  application. 
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It  can  be  readily  seen  how  defendant  might  have  been  mate- 
rially prejudiced  by  the  refusal  to  admit  in  evidence  as  the  ap- 
plication upon  which  the  contract  of  insurance  was  founded, 
the  most  material  portion  of  it, — that  which  contained  the 
questions  propounded  by  the  medical  examiner  to  the  appli- 
cant, and  her  answers  thereto.  The  legal  attitude  and  legal 
rights  of  the  parties  would  be  very  different  in  case  this  form 
B  was  a  part  of  the  application,  and  hence  a  part  of  the  con- 
tract of  insui-ance,  than  they  would  be  if  form  B  was  no  part 
of  the  application. 

It  is  also  suggested  by  plaintiff's  counsel  that  form  B  was 
at  one  time  offered  in  evidence  as  plaintiff's  Exhibit  A,  and 
was  received  without  question  or  objection,  and  was  before 
the  jury.  Upon  a  mere  cursory  examination,  it  would  ap- 
pear that  there  was  some  foundation  for  this  claim  of  plain- 
tiff, but  upon  a  thorough  reexamination  of  the  record,  we 
are  satisfied  that  it  is  incorrect.  It  appears  from  the  abstract 
that  plaintiff  offered  in  evidence  as  his  Exhibit  A,  the  policy 
of  insurance  upon  which  the  suit  was  brought,  and  that  at- 
tached to  this  were  forms  A  and  B,  and  the  agreement  to 
which  we  have  referred  elsewhere  in  this  opinion.  It  does 
not  appear  that  they  were  read  to  the  jury,  nor  that  the  court 
made  any  ruling  as  to  the  effect  of  any  part  or  portion  of  the 
entire  exhibit.  Subsequently,  it  appears  that  the  plaintiff 
offered  in  evidence  what  he  termed  the  formal  application, 
but  this  was  only  the  first  page  of  the  document,  and  ex- 
pressly excluded  the  second  and  third  pages,  upon  which 
form  B  was  printed  and  written.  Defendant  objected  to  the 
introduction  of  only  a  part  of  the  exhibit,  but  its  objection 
was  overruled,  and  the  offer  was  admitted.  Again,  the  ab- 
stract shows  that  the  defendant  in  presenting  its  case  offered 
the  entire  exhibit,  embracing  both  forms  A  and  B,  as  being 
the  original  application.  The  plaintiff  objected  to  all  that 
part  of  the  document  contained  on  the  second  and  third 
pages  thereof,  being  the  whole  of  form  B,  being  received  in 
evidence  as  any  part  of  the  application  referred  to  in  the  pol- 
icy of  insurance.     This  objection  was  sustained,  and  we  do 
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not  find  that  any  further  attempt  was  made,  and  indeed,  none 
was  necessary  after  this  iniling,  to  offer  form  B  as  evidence. 
If  it  could  not  be  received  in  evidence  as  a  part  of  the  ap- 
plication, it  could  not  avail  defendant  anything  in  its  de- 
fense. 

For  this  error,  the  judgment  must  be  reversed,  and  the 
cause  remanded  for  a  new  trial. 

We  are  aware  that  out  of  the  vast  multitude  of  decisions 
which  have  been  rendered  by  the  courts  upon  insurance  law, 
some  authorities  may  be  found  which  seem  to  be  in  conflict 
with  the  views  which  we  have  expressed.  In  later  years, 
the  business  of  life  insurance  has  become  of  vast  extent,  new 
legal  questions  have  arisen,  and  are  constantly  arising,  which 
must  be  met,  and  courts  ai*e  required,  in  furtherance  of  justice, 
frequently  to  modify  old  rules  which  are  not  applicable  strictly 
to  the  new  state  of  affairs,  new  complications  and  forms  of 
the  business.  It  is  also  true  that  it  is  frequently  the  case  an 
apparent  conflict  in  authority  is  due  to  differing  statutory 
provisions  in  different  states.  We  feel  confident,  however, 
that  our  views  are  in  accord  with  the  trend  of  the  modem 
and  best  considered  authorities,  and  that  they  are  in  accord 
with  reason  and  justice,  we  have  no  doubt. 

Iteversed. 


[No.  1562.] 

The  Boabd  op  County  Commissioners  op  Grand 
County  v.  Tnfe  People  ex  rel.  New  Hampshire  Sav- 
ings Bank. 

1.  Makdamus — ^Tax  Levy — Demand. 

In  an  action  of  mandamus  to  compel  a  board  of  coanty  commissionen 
to  levy  a  tax  to  pay  a  judgment  against  the  county  where  the  only 
eyidence  of  a  demand  on  the  board  to  levy  such  tax  and  the  refusal 
of  the  board  to  make  the  levy  was  of  a  demand  and  refusal  made 
after  the  petition  had  been  yerified  and  filed  and  the  action  com- 
menced, it  was  not  proof  of  the  demand  and  refusal  alleged  in  the 
petition  and  was  insufficient  to  sustain  the  action. 
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2.   JUDOMBNTS — EnFOBCBMBHT. 

The  merger  of  a  debt  into  a  judgment  changes  its  form,  but  not  its  iden- 
tity, and  when  the  judgment  is  presented  to  a  court  for  affirmative 
action,  and  it  is  sought  to  be  collected  by  a  process  not  contained 
within  itself,  the  court  will  look  behind  the  judgment  in  order  to 
ascertain  from  the  nature  of  the  original  claim  what  method  may 
be  adopted  for  its  enforcement 

3.  CJouNTY  Wabbants— Action  upon — Mandamus. 

An  action  for  a  money  judgment  cannot  be  maintained  against  a  county 
upon  a  county  warrant.  Mandamus  is  the  proper  remedy  whether 
the  money  applicable  to  the  payment  of  the  warrant  has  been  col- 
lected and  its  payment  refused,  or  whether  the  board  of  commis- 
sioners  failed  to  levy  the  proper  tax  from  which  the  warrant  could 
be  paid,  in  the  one  case  against  th^  treasurer  to  compel  payment 
and  in  the  other  against  the  board  to  compel  the  levy  of  the  tax. 

4.  JuDGMBNTS— County  Wabbants — Levy  of  Taxbs— Mandamus — 

Plbading. 
In  an  action  of  mandamus  to  compel  a  board  of  county  commissioners 
to  levy  a  tax  to  pay  a  judgment  against  the  county  where  the  peti- 
tion shows  that  the  judgment  was  rendered  upon  county  warrants, 
the  relator  must  make  the  same  showing  that  he  would  have  to 
make  if  the  action  had  been  brought  upon  the  warrants,  and  unless 
the  petition  shows  tliat  the  board  has  failed  to  levy  the  tax  it  was 
required  by  law  to  levy  to  pay  such  warmnts,  it  fails  to  state  a  cause 
of  action.  It  is  not  sufficient  to  allege  that  the  board  has  failed  and 
refused  to  levy  a  tax  to  pay  the  judgment.  Bissbll,  P.  J.,  dia- 
senting. 

Error  to  the  District  Court  of  Arapahoe  County. 

Mr.  L.  B.  Fbakgb,  Mr.  Sam  W.  Jones  and  Mr.  Chas.  O. 
Clement,  for  plaintiffs  in  error. . 

Messrs.  Pattebson,  Richardson  &  Hawkins,  Mr.  Dan- 
iel E.  Pabks  and  Mr.  Willabd  Teller,  for  defendants 
in  error. 

Thomson,  J. 

ON  BEHEABINQ. 

This  is  a  proceeding  in  mandamus  to  compel  the  board  of 
county  commissioners  of  Grand  county  to  levy  a  tax  for  the 
payment  of  a  judgment.    The  suit  was  instituted  on  the  2l8t 
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day  of  September,  1898,  and  resulted  in  a  judgment  for  the 
reUtoT.  From  that  judgment  error  was  prosecuted  to  this 
court,  where  a  reversal  was  adjudged.  Qrand  Count]/  v. 
Savings  Bank^  8  Colo.  App.  43. 

The  specific  ground  on  which  the  judgment  was  reversed 
was  that  there  was  no  proof  that  the  commissioners  had  re- 
fused to  levy  the  tax.     There  was   evidence  of  a  meeting 
between  Mr.  Rohan,  the  chairman  of  the  board,  and  the  rep- 
resentatives of  the  relator,  in  the  city  of  Denver,  at  which 
Mr.  Rohan,  purporting  to  represent  the  board,  refused  to 
agree  to  the  levy  of  a  tax.     No  authority  of  Rohan  to  act  for 
the  board  was  shown,  and  we  held  that  a  refusal  by  him  was 
not  evidence  of  a  refusal  by  the  county.     The  date  of  the 
conversation  between  Rohan  and  the  relator's  representatives 
did  not  appear.    At  the  subsequent  trial  the  relator  under- 
took to  supply  the  insufficiency  of  proof  in  which  the  weak- 
ness of  his  case,  as  first  made,  consisted.     The   testimony 
concerning  the  conversation  between  Rohan  and  the  parties 
speaking  for  the  relator,  was  the  same  as  before ;  but  it  was 
supplemented  by  an  order  of  the  board   from  which,  it  is 
asserted,  Rohan  derived  his  authority.    That  order  reads  as 
follows  :  '*  On  motion  it  was  ordered  that  Mr.  John  Rohan, 
chairman,  be  empowered  to  go  to  Denver  to  meet  the  creditors 
of  the  county,  and  that  he  is  hereby  authorized  to  make  such 
anungements  as  he  can  for  the  benefit  of  the  county."     In 
further  support  of  his  case,  the  relator  introduced  another 
order  of  the  board  of  which  the  following  is  a  copy :     '*  On 
motion  the  board  decided  not  to  take  any  action  in  regard  to 
the  judgment  of  New  Hampshire  Savings  Bank  and  the  King 
judgment,  and  refuses  to  make  any  levy  on  same  at  this  meet- 
ing."   The  first  of  these  orders  was  made  on  the  3d  day  of 
October,  1898,  and  the  second,  on  the  16th  of  October,  1898. 
The  relator  also  proved  by  a  witness,  Thomas  H.  Reynolds, 
that  he,  as  agent  of  the  owner  of  the  judgment,  was  present  at 
a  regular  meeting  of  the  board  on  October  3,  1893,  and  made 
a  demand  on  the  commissioners  that  they  levy  a  tax  to  pay 
it,  but  they  declined  to  take  any  official  action  while  he  was 
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there.  The  foregoing  was  all  the  evidence  there  was  on  the 
question  of  refusal  to  levy  a  tax.  The  relator  had  judgment 
a  second  time. 

The  petition  for  mandamus  was  verified  on  the  20th,  and 
filed  on  the  21st,  day  of  September,  1893,  and  the  alterna- 
tive writ  was  ordered  on  the  latter  day.  The  petition  alleged 
that  demand  had  been  made  on  the  board  for  the  levy  of  a 
tax,  and  that  the  board  had  refused  to  order  a  levy,  the 
refusal  of  which  the  relator  complained  was  not  the  refusal 
which  he  proved.  Unless,  before  the  petition  was  verified 
and  filed,  the  board  had  denied  compliance  with  the  demand, 
no  sufficient  ground  for  the  proceeding  existed,  and  the  re- 
lator was  not  entitled  to  the  writ.  Everything  that  he 
showed  relative  to  a  refusal  occurred  a  considerable  time 
after  the  action  was  commenced  and  the  case  comes  to  us 
ag^in  as  destitute  of  necessary  proof  as  it  was  at  first. 

The  judgment  might  be  reversed  at  this  point,  but  an- 
other question,  which  more  vitally  affects  the  controversy,  is 
now  pressed  upon  us  for  decision.  In  our  former  investiga- 
tion of  the  case,  the  importance  of  the  question  was  not 
i*ecognized ;  while  it  was  made  the  subject  of  some  remark 
in  the  opinion,  it  was  not  determined,  the  decision  turning 
upon  another  and  totally  different  question ;  and  in  the  opin- 
ion which  gave  rise  to  this  motion  for  a  rehearing,  it  was 
entirely  overlooked.  As  the  case  is  to  be  retried,  and  as  the 
question  is  one  which  is  of  controlling  importance  in  all  cases 
presenting  the  same  distinctive  features  with  this,  I  conceive 
it  to  be  the  duty  of  this  court  to  express  an  opinion  upon  it, 
and,  interposing  a  few  observations  by  way  of  preface,  I  shall 
put  it  into  form,  and  proceed  to  its  consideration. 

Under  our  practice,  when  notice  of  an  application  for  a 
writ  of  mandamus  is  given  in  the  prescribed  manner,  no  al- 
ternative writ  issues,  but  when  the  application  is  made  with- 
out notice,  there  must  be  an  alternative  writ,  and  when  there 
is  an  alternative  writ,  it  is  the  first  pleading,  and  the  answer 
is  made  to  it.  Civil  Code,  sees.  310,  311.  In  this  case  there 
seems  to  have  been  an  alternative  writ,  but  it  does  not  appear 
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in  the  record ;  it  has  been  ignored  by  both  parties  ;  the  an- 
swer is  to  the  petition;  and  the  proceeding  has  been  con- 
ducted throughout  as  if  the  petition  were  the  first  pleading, 
and  no  alternative  writ  had  been  issued.  The  question  which 
is  raised  concerns  the  petition  only,  and  I  shall  follow  the 
course  which  the  parties  have  pursued,  and  regard  the  appli- 
cation as  having  been  made  upon  notice,  the  alternative  writ 
as  unnecessary,  and  the  petition  as  a  complaint.  The  answer, 
after  putting  in  issue  the  allegation  of  refusal  by  the  board 
to  levy  the  tax,  and  setting  up  some  matters  of  not  much 
importance,  concluded  as  follows :  ^*  Defendants,  admitting 
all  the  allegations  of  the  complaint  not  hereinbefore  denied, 
aver  that  there  are  not  sufficient  facts  stated  in  said  com- 
print to  constitute  a  cause  of  action  against  the  defendants, 
or  to  authorize  the  issue  of  the  peremptory  writ  of  mandamus 
therein  demanded."  Before  the  hearing,  the  respondents 
asked  leave  to  withdraw  their  answer,  and  file  a  demurrer  to 
the  petition.  The  proposed  demurrer  was  tendered,  and  one 
of  its  grounds  was  that  the  petition  did  not  state  facts  suffi- 
cient to  constitute  a  cause  of  action.  The  motion  was  de- 
nied. Joining  allegations  tendeiing  issues  of  fact  with  a 
demurrer  to  the  petition,  was,  perhaps,  not  proper  practice, 
but  by  their  motion,  the  respondents  sought  to  make  the  suffi- 
ciency of  the  petition  the  sole  issue,  and  the  question  to 
which  the  argument  is  mostly  directed,  goes  to  the  allega- 
tions of  that  pleading.  The  respondents  were  unsuccessful 
in  their  attempt  to  attack  the  petition  by  demurrer,  but  the 
sufficiency  of  the  facts  which  it  presents  may  be  inquired  into 
at  any  time,  and  the  question  is  properly  before  us. 

The  petition,  after  alleging  the  rendition  of  the  judgment, 
and  its  nonpayment,  set  forth  a  demand  in  writing  upon  the 
board  for  the  levy  of  a  tax.  This  demand  recited  that  the 
judgment  was  upon  warrants  and  orders  of  the  county ;  and 
it  required  the  board  to  levy  a  tax  upon  the  taxable  property 
of  the  county  to  pay  the  judgment,  principal  and  interest. 
The  refusal  which  was  averred,  was  a  refusal  to  levy  a  tax 
to  pay  the  judgment,  or  any  part  of  it.     The  demand  was  in- 
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corporated  into  the  petition,  and  its  statements  and  recitals 
are  statements  and  recitals  of  the  petition.  It  appears,  there- 
fore, upon  the  face  of  the  petition  that  the  judgment  was  re- 
covered upon  warrants  or  orders  of  the  county;  and  that  the 
purpose  for  which  the  levy  was  demanded  was  the  payment 
of  that  judgment.  The  question  presented  is  whether  the 
holder  of  a  county  warrant,  by  reducing  it  to  judgment,  ef- 
fects any  change  in  the  nature  of  the  debt,  or  acquires  the 
right  to  demand  its  payment  at  a  time  or  in  a  manner  other 
than  that  provided  by  law  when  the  debt  was  contracted. 
This  is  the  question  which  is  to  be  determined,  and  upon  the 
determination  of  which  the  resolution  of  the  other  question, 
whether  the  relator  came  into  court  with  a  cause  of  action, 
depends. 

By  the  law  in  force  when  these  warrants  were  issued,  it 
was  provided  that  there  should  be  levied  and  assessed  upon 
taxable  real  and  personal  property  within  the  state,  in  each 
year,  for  ordinary  county  revenue,  including  the  support  of 
the  poor,  not  more  than  ten  mills  on  the  dollar;  for  the  sup- 
port of  schools,  not  less  than  two,  nor  more  than  five  mills 
on  the  dollar ;  and  for  road  purposes,  not  more  than  five  mills 
on  the  dollar.  Section  2816,  Gen.  Stat.  This  section  was 
amended  by  an  act  approved  April  6, 1891,  so  as  to  read  that 
there  should  be  levied  and  assessed  for  ordinary  county  rev- 
enue, such  rate  as  would  be  sufficient  to  defray  the  ordinary 
expenses ;  for  the  support  of  the  poor,  not  more  than  three 
mills  on  the  dollar ;  for  road  purposes,  not  more  than  seven 
mills  on  the  dollar ;  and  for  the  purpose  of  paying  outstand- 
ing warrants  and  other  floating  indebtedness,  not  more  than 
three  mills  on  the  dollar.  Session  Laws,  1891,  p.  112.  See 
also  same  book,  p.  290.  Further  provision  was  made  in  re- 
lation to  outstanding  warrants,  by  an  act  approved  April  8, 
1893,  as  follows :  "  It  shall  be  the  duty  of  the  board  of  county 
commissioners  of  any  county  in  this  state  which  has,  or  shall 
have,  any  unliquidated  and  unpaid  county  warrants  or  oixlers, 
drawn  on  any  fund,  for  the  payment  of  which  there  are  no 
funds  in  the  county  treasury  of  such  county,  and  to  pay 
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which  the  incoming  taxes  already  levied  are  insufficient,  at 
the  same  time  other  county  taxes  are  annually  levied  for  the 
current  year,  in  addition  to  the  other  taxes  provided  by  law, 
to  levy  a  sufficient  tax,  not  exceeding  five  mills  on  the  dollar 
of  assessed  property,  as  shown  by  the  assessment  roll  of  such 
county  for  the  current  year,  for  the  purpose  of  creating  a 
^Special  Fund'  for  the  liquidation,  payment  and  redemption 
of  all  such  unliquidated  and  unpaid  warrants  or  orders.  A 
like  levy  shall  be  so  made  at  such  time,  annually,  until  all  of 
such  unliquidated  and  unpaid  warrants  or  orders  shall  be 
fully  liquidated,  paid  and  redeemed,  principal  and  interest, 
as  provided  in  this  act."  Session  Laws,  1893,  pp.  100, 101. 
By  other  fegislative  provisions,  county  orders  and  warrants, 
properly  made  and  issued,  were  entitled  to  a  preference  as  to 
payment,  according  to  the  order  in  which  they  should  be  pre- 
sented to  the  county  treasurer.  Upon  presentation  of  two  or 
more  orders  at  the  same  time,  precedence  should  be  given  to 
the  warrant  of  the  oldest  date ;  when  two  or  more  orders 
should  be  presented  at  the  same  time,  and  there  should  be 
no  money  in  the  treasury,  to  the  credit  of  the  proper  fund 
to  pay  them,  they  should  be  registered  in  the  order  of  their 
date,  precedence  to  be  given  to  the  warrant  of  the  oldest 
date.  It  was  also  made  the  duty  of  the  treasurer  to  have 
and  keep  in  his  office  a  book  to  be  called  the  register  of  county 
orders,  wherein  should  be  entered  and  set  down,  at  the  date 
of  the  presentation  thei'eof,  every  county  order,  or  other  cer- 
tificate or  evidence  of  county  indebtedness,  the  date  and 
number  of  the  order,  the  date  of  the  presentation,  the  name 
of  the  payee,  and  the  name  of  the  person  presenting  it ;  and 
the  failure  of  any  county  treasurer  to  have  and  keep  such  reg- 
istry of  county  orders,  or  make  the  required  entries  therein, 
or  the  payment  by  him  of  any  order,  there  not  being  sufficient 
money  in  the  treasury  to  pay  all  the  orders  drawn  upon  the 
same  fund  and  previously  presented,  was  made  a  high  mis- 
demeanor. Mills'  Ann.  Stat.  sees.  900,  906,  909.  The  law 
relative  to  the  payment  of  judgments,  of  which  the  relator 
seeks  here  to  avail  himself,  reads  as  follows :  *^  When  a  judg- 
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ment  shall  be  given  and  rendered  against  a  county  of  this 
state  in  the  name  of  its  board  of  county  commissioners,  or 
against  any  county  officer,  in  an  action  prosecuted  by  or 
against  him  in  his  official  capacity,  or  name  of  office,  when  the 
judgment  is  for  money,  and  is  a  lawful  county  charge,  no  exe- 
cution shall  issue  thereon,  but  the  same  may  be  paid  by  tlie 
levy  of  a  tax  upon  the  taxable  property  of  said  county,  and 
when  the  tax  shall  be  collected  by  the  county  treasui-er,  it 
shall  be  paid  over,  as  fast  as  collected  by  him,  to  the  judg- 
ment creditor,  or  his  or  her  assigns,  upon  the  execution  and 
delivery  of  proper  vouchers  therefor ;  but  nothing  contained 
in  this  section  shall  operate  to  prevent  the  county  commis- 
sioners from  paying  all  or  any  part  of  any  such  jucfgment  by  a 
warrant,  drawn  by  them  upon  the  ordinary  county  fund  in  the 
county  treasury ;  Provided^  That  the  power  hereby  conferred 
to  pay  such  judgment  by  a  special  levy  of  such  tax,  shall  be 
held  to  be  in  addition  to  the  taxing  power  given  and  granted 
to  such  board  to  levy  taxes  for  other  county  purposes,  but 
the  board  of  county  commissioners  shall  levy  under  this  law 
only  such  taxes  as  they,  in  their  discretion,  may  deem  expedi- 
ent or  necessaiy,  and  all  taxes  levied  by  authority  of  this  act 
shall  not  exceed  one  and  one  half  per  centum  on  the  dollar  of 
assessed  property  for  any  one  fiscal  year."  Session  Laws, 
1887,  p.  240. 

The  provisions  respecting  the  payment  of  county  warrants 
are  very  clear  and  precise.  The  warrants  are  payable  in  the 
order  of  their  presentation  to  the  county  treasurer,  and  not 
otherwise.  The  law  enters  into  and  becomes  part  of  the  con- 
tract between  the  county  and  the  holders  of  its  warrants. 
Each  registered  warrant  matures  as  soon  as  sufficient  money 
has  accumulated  in  the  treasury  to  the  credit  of  the  proper  fund 
for  its  payment,  after  paying  all  other  warrants  of  the  same 
class  whose  registrj-  was  prior  in  time.  The  holder  of  a  war- 
rant has  the  right  to  its  payment  at  its  maturity ;  and  with- 
out his  consent  he  cannot  be  deprived  of  that  right  by  the 
holders  of  other  warrants,  or  by  the  county.     The  payment 
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of  warrants  out  of  their  proper  order  is  positively  forbidden, 
and  is  not  only  forbidden,  but  is  made  a  misdemeanor. 

The  proposition  submitted  to  us  by  the  relator  amounts  to 
tins :  That  by  the  simple  expedient  of  reducing  his  claim  to 
judgment,  the  holder  of  a  county  warrant  avoids  the  statutory 
provisions  concerning  its  payment,  and  secures  an  advantage 
to  himself  which  the  statute  prohibits. 

The  question  before  us  is  not  new.  In  different  forms 
it  has  been  fi-equently  before  the  courts,  and  I  am  unable  to 
find  an  J  substantial  disagreement  among  the  decisions.  The 
consensus  of  judicial  opinion  is  that  the  merger  of  a  debt  into 
a  judgment  changes  its  form,  but  not  its  identity  ;  and  that 
when  the  judgment  is  presented  to  a  court  for  affirmative  ac- 
tion, and  is  sought  to  be  collected  by  a  process  not  contained 
within  itself,  the  court  will  look  behind  the  judgment  in  order 
to  ascertain  from  the  nature  of  the  original  claim  what 
method  may  be  adopted  for  its  enforcement.  Inasmuch  as 
this  statement  is  disputed,  I  tliink  a  careful  review  of  the 
principal  authorities  will  not  be  misapplied  labor.^ 

In  Boynton  v.  Ball^  121  U.  S.  457,  the  question  was  whether 
a  judgment  recovered  against  a  bankrupt  after  the  time  of 
commencement  of  the  bankruptcy  proceedings,  upon  a  debt 
which  existed  prior  to  that  time,  was  released  by  the  discharge 
in  bankruptcy  of  the  judgment  defendant.  In  the  discus- 
sion of  that  question  the  court  said :  ^'  Two  propositions  are 
advanced  by  counsel  for  defendant  in  error  in  support  of  the 
judgment  of  the  supreme  court  of  Illinois,  as  reasons  whj'  the 
certificate  obtained  so  long  after  the  judgment  in  the  state 
court,  should  not  have  the  effect  of  a  discharge  of  the  debt 
evidenced  by  that  judgment.  The  first  of  these  is,  that  the 
original  debt  on  which  the  action  was  brought  in  the  circuit 
court  of  Stephenson  county.no  longer  exists,  but  that  it  was 
merged  in  the  judgment  of  that  court  against  Boynton,  and 
was  therefore  not  released  under  the  act  of  congress,  which 
declares  that  all  debts  provable  against  the  estate  of  the  bank- 
rupt at  the  time  bankruptcy  proceedings  were  initiated,  shall 
be  satisfied  by  the  order  of  the  court  discharging  the  bankrupt. 
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The  argument  is,  that  the  judgment  now  existing  against 
Boynton  is  not  the  debt  that  existed  at  the  time  bankruptcy 
proceedings  were  initiated ;  that  bj  the  change  of  the  chaiv 
acter  of  the  debt  from  an  ordinary  claim  or  obligation  to  a 
judgment  of  a  court  of  record,  it  ceased  to  be  the  same  debt, 
and  became  a  new  and  different  debt  as  of  the  date  of  the  judg- 
ment. *  *  ♦  But  this  court,  to  which  this  precise  question 
is  now  presented  for  the  first  time,  is  clearly  of  the  opinion  that 
the  debt  on  which  this  judgment  was  rendered  is  the  same 
debt  that  it  was  before ;  that,  notwithstanding  the  change  in 
its  form  from  that  of  a  simple  contract  debt,  or  unliquidated 
claim,  or  whatever  its  character  may  have  been,  by  merger  into 
a  judgment  of  a  court  of  record,  it  still  remains  the  same  debt 
on  which  the  action  was  brought  in  the  state  court,  and  the 
existence  of  which  was  provable  in  bankruptcy."  In  Wiscon- 
sin V,  Pelican  Ins.  Co.^  127  U.  S.  265,  the  position  of  the  plain- 
tiff in  error  was  precisely  the  same  as  that  assumed  by  the  re- 
lator here.  I  quote  from  the  argument  of  counsel  for  the 
state :  ^'  This  court  sits  upon  and  tries  the  question  of  pecun- 
iary indebtedness,  and  can  neither  inquire  into  nor  know  what 
was  the  cause  of  action  in  the  original  suit.  That  question 
is  absolutely  excluded  from  the  investigation  of  this  court. 
*  *  *  The  rendition  of  a  judgment  by  a  competent  jurisdic- 
tion merges  and  extinguishes  the  original  cause  of  action^ 
and  makes  the  judgment  to  be  a  new  debt,  with  the  new  char- 
acteristics of  contract  obligation,  against  which  no  defense 
is  allowed  that  did  not  arise  subsequently  to  the  judgment." 
To  this  contention  the  court  made  the  following  answer: 
"  The  essential  nature  and  real  foundation  of  a  cause  of  ac- 
tion are  not  changed  by  recovering  judgment  upon  it ;  and 
the  technical  rules,  which  regard  the  original  claim  as  merged 
in  the  judgment,  and  the  judgment  as  implying  a  promise  by 
the  defendant  to  pay  it,  do  not  preclude  a  court,  to  which  a 
judgment  is  presented  for  affirmative  action  (while  it  cannot 
go  behind  the  judgment  for  the  purpose  of  examining  into 
the  validity  of  the  claim),  from  ascertaining  whether  the  claim 
is  really  one  of  such  a  nature  that  the  court  is  authorized  to 
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enforce  it ;"  citing,  among  other  cases,  Boynton  v.  Ball^  $upra. 
In  BratDruville  v.  League^  129  U.  S.  493,  a  judgment  of  the  cir- 
cuit court  of  the  United  States  for  the  western  district  of 
Tennessee,  awarding  a  peremptory  mandamus  against  the 
board  of  commissioners  of  the  taxing  district  of  the  city  of 
Brownsville,  Tennessee,  commanding  the  board  to  proceed  to 
levy,  collect  and  pay  over  to  the  petitioner.  League,  a  tax 
sufficient  to  pay  each  and  all  of  certain  judgments  described 
in  the  petition  for  mandamus,  was  reversed  on  the  ground  that 
it  appeared  from  the  statements  in  the  relator's  petition  that 
the  bonds  upon  which  the  judgments  were  recovered  were 
void,  and  the  respondents  were,  therefore,  without  power  to 
levy  a  tax  to  pay  them.  The  following  language  of  the  court 
is  pertinent  to  the  present  discussion  :  *'  The  power  invoked 
is  not  the  power  to  tax  to  pay  judgments,  but  the  power  to 
tax  to  pay  bonds,  considered  as  distinct  and  independent ;  and 
therefore,  when  the  relator  is  obliged  to  go  behind  his  judg- 
ments as  money  judgments  merely,  to  obtain  the  remedy  per- 
taining to  tlie  bonds,  the  court  cannot  decline  to  Uike  cogni- 
zance of  the  fact  that  the  bonds  are  utterly  void  4nd  that  no 
such  remedy  exists." 

I  do  not  understand  that  the  foregoing  decision  involves 
any  disagreement  with  other  utterances  of  the  same  court 
to  the  effect  that  a  judgment  is  conclusive  of  the  validity  of 
the  cause  of  action.  The  character  of  the  indebtedness  upon 
which  the  suit  was  brought  appeared,  as  is  the  case  here,  in 
the  petition  for  mandamus ;  from  the  facts  concerning  it  which 
that  pleading  set  forth,  it  appeared  that  the  original  claim 
was  void,  and  the  court  holding  itself  not  precluded  by  the 
judgment  from  an  examination  of  the  cause  of  action  which 
resulted  in  the  judgment  for  the  purpose  of  ascertfiining  what 
the  remedy  should  be,  simply  decided,  upon  such  examination, 
that  no  tax  could  be  legally  levied  for  the  payment  of  the 
claim,  l)ecause  it  was  void. 

In  United  States  v.  Macon^  99  U.  S.  582,  it  was  sought  to 
compel  the  authorities  of  the  county  of  Macon,  Missouri,  to 
levy  a  tax  for  the  payment  of  a  judgment  recovered  by  the 
Vol.  XVI — 15 
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relator  against  the  county  upon  interest  coupons  detached 
from  bonds  issued  by  it  under  an  act  of  the  general  assembly 
of  the  state  incorporating  the  Mississippi  and  Missouri  Rail- 
road Company.  For  the  purpose  of  paying  those  bonds,  that 
act  provided  for  the  levy  of  a  tax  not  exceeding  one  twentieth 
of  one  per  centum  upon  the  assessed  value  of  the  taxable  prop- 
erty for  each  year.  The  purpose  of  the  proceeding  was  to 
compel  the  levy  of  an  additional  tax,  the  proceeds  of  which 
should  be  applied  upon  the  judgment.  The  court  held  that 
no  greater  tax  could  be  levied  for  the  payment  of  the  judg- 
ment than  that  provided  for  the  payment  of  the  bonds,  con- 
cluding as  follows :  "  We  have  not  been  referred  to  any  stat- 
ute which  gives  a  judgment  creditor  any  right  to  a  levy  of 
taxes  which  he  did  not  have  before  judgment.  The  judg- 
ment has  the  effect  of  a  judicial  determination  of  the  validity 
of  his  demand,  and  of  the  amount  that  is  due,  but  it  gives 
him  no  new  rights  in  respect  to  the  means  of  payment." 
In  argument,  counsel  make  some  point  on  the  word  "  new  " 
which  we  are  compelled  to  admit  we  do  not  quite  understand. 
But  the  meaning  of  the  clause  in  which  it  occurs  is  obvious. 
It  means  simply  that  for  the  payment  of  the  judgment,  the 
judgment  creditor  was  confined  to  the  means  provided  for  tlie 
payment  of  the  original  debt,  and  that  in  respect  thereto  his 
judgment  gave  him  no  additional  rights.  In  that  case  the 
means  provided  for  the  payment  of  the  bonds  was  the  tax  of 
one  twentieth  of  one  per  centum,  and  it  was  held  that  the 
payment  of  the  judgment  upon  the  bonds,  if  made  at  all, 
must  come  from  the  proceeds  of  the  same  tax. 

I  quote  the  following  from  the  opinion  in  Malls  Counts/ 
Court  V.  United  States^  105  U.  S.  733,  a  case  in  which  manda- 
mus was  asked  to  compel  the  levy  of  a  tax  for  the  payment  of 
a  judgment  recovered  upon  interest  coupons  attached  to  bonds 
issued  by  the  county :  *'  The  present  suit  is  in  the  nature  of 
an  execution,  and  its  object  is  to  enforce  the  payment,  in  some 
way  provided  by  law,  of  the  judgment  which  has  been  recov- 
ered. The  only  defenses  which  can  be  considered  are  those 
which  may  be  presented  in  the  proper  course  of  judicial  pro- 
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cedure  against  the  collection  of  valid  coupons  executed  under 
the  authority  of  law,  and  reduced  to  judgment.  While  the 
coupons  are  merged  in  the  judgment,  they  carry  with  them 
into  the  judgment,  all  the  remedies  which,  in  law,  form  part 
of  their  contract  obligations,  and  these  remedies  may  still  be 
enforced  in  all  appropriate  ways,  notwithstanding  the  change 
in  the  form  of  the  debt."  Section  710  of  the  Iowa  Revision 
of  1860,  provided  for  the  levy  of  a  tax  for  the  ordinary  county 
revenue,  including  the  support  of  the  poor,  of  not  more  than 
four  mills  on  the  dollar.  Section  3274  of  the  same  act  ex- 
empted from  execution  public  buildings  owned  by  a  county, 
and  section  3275  provided  that  when  a  judgment  should  be 
recovered  against  a  county,  in  case  no  property  not  exempt 
from  execution  should  be  found  on  which  to  levy,  or  in  case 
the  judgment  creditor  should  elect  not  to  issue  execution,  he 
should  be  entitled  to  the  amount  of  his  judgment  and  costs 
in  the  ordinary  evidences  of  indebtedness  of  the  county,  but 
that  if  the  county  should  issue  no  scrip  or  evidence  of  the 
debt,  a  tax  must  be  levied  as  early  as  practicable,  sufficient 
to  pay  off  the  judgment,  with  interest  and  costs.  Judgments 
were  recovered  against  the  county  upon  certain  of  its  warrants 
issued  for  ordinary  county  expenses,  and  the  board  of  super- 
visors of  the  county,  in  addition  to  a  tax  for  ordinary  county 
revenue  of  four  mills  on  the  dollar  for  each  of  the  years  1870 
and  1871,  levied  a  special  tax,  pursuant  to  the  provisions  of 
section  3275,  of  ten  mills  on  the  dollar,  to  be  applied  upon 
those  judgments.  The  question  arose  whether  that  section 
could  be  resorted  to  for  the  purpose  of  compelling  payment 
of  judgments  upon  county  warrants  issued  for  ordinary  county 
indebtedness,  and  was  decided  by  the  supreme  court  of  Iowa, 
in  Land  Co.  v.  County  ofSaCy  39  Iowa,  124,  Chief  Justice  Miller 
speaking  for  the  majority  of  the  court.  The  argument  for 
the  affirmative  was  that  since  section  710  conferred  no  author- 
ity to  levy  a  tax  to  payoff  judgments  against  the  county,  the 
power  to  do  so  must  be  found  in  section  3275.  But  the 
court  held  otherwise,  assigning  as  its  reasons  that  the  only 
authority  to  levy  taxes  for  the  ordinary  county  revenue  was 


228  Grand  ('ounty  v.  The  People.        [Jan.  T., 

conferred  by  section  710;  that  one  of  the  purposes  of  the 
ordinary  county  revenue  was  the  payment  of  the  debts  of  the 
county ;  and  that  it  was  immaterial  whether  those  debts  were 
in  the  form  of  warrants,  or  judgments  obtained  on  warrants. 

A  dissenting  opinion  was  delivered  by  Judge  Cole,  in 
which  he  argued  that  the  board  was,  by  section  3275,  author- 
ized to  levy  a  tax  to  pay  off  the  judgments,  even  although 
taxes  for  other  purposes  had  been  levied  to  the  extent  of  the 
maximum  of  ite  authority.  But  in  the  case  of  Polk  v.  Winett^ 
37  Iowa,  34,  a  case  decided  after  Land  Co.  v.  Sac  County^ 
although  reported  in  an  earlier  volume,  tlie  same  judge,  de- 
livering the  opinion  of  tlie  court,  abandoned  his  former 
position,  and  held  that  the  board  of  supervisors  had  no  au- 
thority to  levy  a  tax  to  pay  a  judgment  rendered  upon  war- 
rants for  ordinary  and  bridge  revenue,  where  it  had,  in  the 
same  year,  levied  the  maximum  rate  allowed  for  those  pur- 
poses. 

Stryker  v.  Grand  County^  11  Fed.  Rep.  567,  was  a  proceeding 
by  mandamus  to  compel  the  levy  of  a  special  tax  for  the  pay- 
ment of  a  judgment  rendered  against  the  county  upon  war- 
rants issued  by  it.  The  respondent  answered,  among  other 
things,  that  taxes  had  been  levied  in  every  year  at  the  highest 
rate  authorized  by  law.  A  demurrer  to  the  answer  was  over- 
ruled, and  the  ruling  sustained  by  the  majority  of  the  appel- 
late court.  In  the  opinion,  which  was  delivered  by  Judge 
Thayer,  it  was  said  tliat  the  legislature  did  not  intend  that 
the  holder  of  county  warrants  should  have  the  right  to  reduce 
them  to  judgment,  and  to  demand  the  levy  of  a  special  tax 
to  pay  the  judgment  when  recovered,  without  reference  to  the 
question  whether  there  were  other  warrants  entitled  to  pri- 
ority of  payment,  and  without  reference  to  the  question 
whether  such  levy  would  increase  the  annual  tax  for  ordinary 
county  expenses  beyond  the  highest  amount  allowed  by  law. 
From  this  opinion  Judge  Sanborn  dissented.  He  disagreed 
with  his  associates  upon  several  of  the  questions  discussed, 
but  he  concluded  as  follows :  "  By  the  provisions  of  Laws, 
Colo.  1891,  pp.  Ill,  112,  it  was  made  the  duty  of  the  board 
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of  county  commissioners  to  levy  a  tax  of  three  mills  on  the  dol- 
lar each  year  ^  for  the  purpose  of  paying  outstanding  warrants 
and  other  floating  indebtedness.'  This  tax  has  not  been  lev- 
ied, and  I  am  of  the  opinion  that  under  this  statute,  the  plain- 
tiff in  error  is  entitled  to  a  writ  of  mandamus,  to  compel  the 
levy  of  such  a  tax  to  create  a  fund  to  be  applied  to  the  pay- 
ment of  such  warrants,  in  the  order  prescribed  by  the  statutes, 
and  on  that  ground  the  demurrer  should  be  sustained."  Upon 
that  statement  of  the  law,  I  am  in  hearty  accord  with  its 
learned  author. 

I  conclude  ray  review  of  authorities  by  an  examination 
of  the  case  of  Mio  Oramh  County  v,  Burpee^  decided  by  our 
own  supreme  court  (24  Colo.  57).  A  peremptory  manda- 
mus bad  been  awarded  commanding  the  commissioners  of  the 
county  to  levy  a  tax  to  pay  a  judgment.  The  validity  of  the 
original  cause  of  action  was  attacked,  and  the  question  was 
presented  whether  in  the  mandamus  proceeding  the  court 
could  go  back  of  the  judgment  for  the  purpose  of  inquiring 
into  the  validity  of  the  original  indebtedness.  The  court 
held  that  it  could  not,  and  that  it  could  not  go  behind  the 
judgment  for  any  purpose,  except  to  determine  what  means 
were  provided  for  the  payment  of  the  original  claim.  After 
citing  a  number  of  cases,  and  among  them  Ralls  County  Court 
V.  United  States^  9upra^  the  court  speaking  by  Mr.  Justice 
Goddardsaid:  "Summed  up,  the  doctrine  of  the  foregoing 
and  kindred  cases  is  that  the  judgment  conclusively  deter- 
mines the  validity  of  the  claim  against  the  county,  but  gives 
no  new  rights  in  respect  to  the  means  of  payment.  Hence 
the  court  will  go  behind  the  judgment  to  determine  only 
what  means  were  provided  for  the  payment  of  the  original 
claim,  in  order  to  apply  the  same  to  the  payment  of  the  judg- 
ment." 

It  is  strenuously  insisted  that  the  foregoing  language  is  not 
applicable  to  a  case  like  the  one  under  consideration.  The 
argument  is  not  destitute  of  ingenuity,  and,  if  the  court  had 
expressed  itself  less  clearly,  or  if  there  had  been  any  obscurity 
in  its  statement  of  the  case,  might  be  entitled  to  attention. 
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But  I  do  not  see  how  a  mistake  of  the  court's  meaning  is  pos- 
sible. The  question  it  was  considering  was,  for  what  purpose 
it  could  not,  and  for  what  purpose  it  could,  go  behind  the 
judgment ;  and  it  simply  decided  that  it  could  not,  for  the 
purpose  of  investigating  the  validity  of  the  cause  of  action, 
but  that  it  could  and  would,  for  the  purpose  of  finding  what 
means  were  provided  for  the  payment  of  the  original  claim, 
so  as  to  apply  those  means  to  the  payment  of  the  judgment. 
And,  in  so  deciding,  it  placed  itself  in  line,  certainly  with  the 
weight  of  authority,  and  so  far  as  my  research  has  extended, 
with  unanimous  authority.  See  also  King  v.  Boards  77  Fed. 
Rep.  583. 

In  the  further  prosecution  of  my  investigation,  I  deem  it 
proper  to  consider  the  question  to  what  class  of  judgments  the 
act  providing  for  the  levy  of  taxes  to  pay  judgments  was  in- 
tended to  apply.  Is  a  judgment  obtained  upon  a  county  war- 
mnt  within  its  contemplation  ?  The  supreme  court  of  this 
state,  in  Forbes  v.  Orand  County^  23  Colo.  344,  discussing  the 
questions  when  a  right  of  action  accrues  upon  a  county  war- 
rant, and  what  the  action  shall  be,  uses  this  significant  lan- 
guage :  "  While  it  may  be  that  under  some  circumstances  an 
action  may  lie  to  recover  a  money  judgment  against  a  county 
upon  orders  or  warrants  of  this  character,  yet  the  policy  of  the 
legislature,  as  evidenced  by  the  various  enactments  pre- 
scribing the  manner  in  which  the  finances  of  a  county  shall  be 
administered,  is  manifestly  against  the  maintenance  of  such  a 
suit.''  It  is  evident  from  the  whole  tenor  of  the  opinion,  and 
the  authorities  it  cites,  that  whether  the  money  applicable  to 
the  payment  of  a  warrant  had  been  collected  and  payment  of 
the  warrant  refused,  or  whether  the  board  of  commissioners 
failed  to  levy  the  proper  tax  from  which  the  warrant,  in  its 
due  order,  could  be  paid,  the  court  regarded  mandamus  as 
the  proper  remedy, — in  the  one  case,  against  the  treasurer 
to  compel  payment,  and  in  the  other,  against  the  board  to 
compel  the  levy  of  the  tax.  It  appears  from  the  language  we 
have  quoted,  that  the  court  was  not  satisfied  that  a  money 
judgment  could  ever  be  recovered  upon  a  county  warrant : 
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bnt,  merely  to  be  on  the  side  of  safety,  hypothetically  con- 
ceded the  possibility  of  such  a  judgment.  For  the  purposes 
of  this  discussion,  its  possibility  or  impossibility,  is  not  very 
material ;  and  that  circumstances  might  exist  warranting  the 
rendition  of  the  judgment,  may  be  admitted.  But  if,  as  the 
court  says,  the  recovery  of  such  a  judgment  would  be  against 
the  manifest  policy  of  the  legislature,  as  evidenced  by  the 
manner  which  it  has  provided  for  the  administration  of  the 
finances  of  counties,  then  the  act  concerning  judgments  can 
have  no  application  to  it.  I  cannot  conceive  that  the  legis- 
lature intended  to  provide  especially  for  the  payment  of  a 
judgment,  the  rendition  of  which  was  contrary  to  its  policy. 
It  is  not  supposable  that  the  legislature  made  it  the  duty  of 
the  board  of  commissioners  of  a  county  to  levy  a  tax  for  the 
payment  of  a  judgment  which  it  did  not  intend  should  ever 
be  rendered. 

Another  reason  why  the  provisions  of  the  judgment  act 
were  not  designed  to  embrace  judgments  upon  county  war- 
rants, appears  upon  the  face  of  the  act  itself.  The  county 
commissioners  may,  at  their  option,  pay  all  or  any  part  of  a 
judgment  by  a  warrant.  A  judgment  upon  a  county  warrant 
is  within  the  purview  of  the  statute,  or  it  is  not.  If  it  is  jiot, 
there  is  nothing  to  discuss.  But  if  it  is,  then  at  the  option 
of  the  commissioners  it  may  be  paid  by  warrant.  The  act 
makes  no  distinction  between  judgments,  and  if  its  provi- 
sions are  applicable  to  a  judgment  upon  a  county  warrant,  then 
such  a  judgment  is  upon  precisely  the  same  footing  with  any 
other  judgment  against  a  county  ;  the  commissioners  have  a 
right,  by  the  explicit  terms  of  the  law,  to  pay  the  judgment 
by  a  warrant ;  and  to  change  the  law,  or  deny  the  right  which 
it  gives,  is  not  \vithin  the  power  of  the  courts.  Now  the  sec- 
ond warrant  may  also  be  reduced  to  judgment,  this  judgment 
paid  by  another  warrant,  and  the  same  process  repeated  for- 
ever, so  that  the  time  would  never  come  when  the  county's 
creditor  would  receive  his  money.  We  have  no  right  to  im- 
pute a  want  of  sense  to  the  legislature,  or  to  suppose  that  a 
situation  so  absurd  was  within  its  contemplation. 


282  Grand  County  v.  The  People.       [Jan.  T., 

Furthermore,  by  canyiDg  into  effect  the  statutory  provi- 
sions conceining  the  payment  of  county  warrants,  those  war- 
rants will  be  paid  in  their  proper  order,  without  danger  to  the 
solvency  of  the  county,  but  if,  by  the  reduction  of  a  warrant 
to  judgment,  a  special  tax,  in  addition  to  all  other  taxes  for 
whicli  the  law  provides,  may  be  levied  for  its  payment,  another 
possibility  arises,  against  which  it  has  been  the  consistent  pol- 
icy of  the  legislature,  as  shown  by  all  its  enactments  affecting 
the  finances  of  the  county,  to  guard.  Each  holder  of  a  war- 
rant may,  upon  its  ineffectual  presentation  to  the  county  treas- 
urer, bring  suit  and  recover  judgment  upon  it ;  and  the  several 
judgment  creditors,  whose  judgments  were  recovered  upon 
waiTants,  may  then  i-equire  the  levy  of  a  tax  in  addition  to 
that  provided  for  the  payment  of  the  warrants ;  and  such  ad- 
dititional  levy  may  amount  to  one  and  one  half  per  centum  on 
the  dollar  of  the  valuation  of  the  current  fiscal  year.  This 
process  may  l)e  repeated  each  fiscal  year,  the  solvency  of  the 
county  threatened,  if  not  destroyed,  and  the  purpose  of  the 
legislature  to  enable  counties  to  pay  their  debts  by  a  moderate 
tax,  to  be  levied,  if  necessary,  through  a  series  of  years,  so 
that  the  ability  to  maintain  county  governments  may  not  be 
impaired,  thwarted. 

The  power  invoked  in  mandamus  proceedings  upon  a  judg- 
ment against  a  county,  recovered  on  a  county  indebtedness, 
is  the  power  to  levy  a  tax  to  pay  the  indebtedness;  and  in 
this  case  the  extent  of  that  power  must  be  found  in  the  statute 
providing  the  tiix  to  be  levied  for  the  payment  of  outstanding 
county  warrants.  The  complaint  shows  that  the  judgment 
in  respect  to  which  relief  is  sought,  was  recovered  upon  war- 
rants and  orders  of  the  county.  If  the  board  of  commission- 
ers each  year  since  the  issue  of  the  warrants,  levied  the 
highest  amount  of  tax  authorized  by  the  law  providing  the 
mode  of  their  payment,  it  performed  its  whole  duty.  Its 
power  wiis  exhausted  ;  and  as  no  court  can  compel  it  to  act 
in  excess  of  its  power,  there  is  no  remedy  for  the  relator  upon 
its  judgment.  If  the  board  has  failed  to  levy  the  proper  taxes 
for  the  payment  of  the  warrants,  then,  as  is  said  by  Judge 
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Sambom,  in  his  dissenting  opinion  in  Stryker  v.  Or  and  County^ 
9upra^  the  relator  would  be  entitled  to  a  writ  of  mandamus 
to  compel  the  levy  of  the  statutory  taxes  to  be  applied  to  the 
payment  of  such  warrants  in  the  order  prescribed  by  law. 
But  the  petition  contains  no  allegation  that  the  respondent 
failed  in  any  particular  in  the  performance  of  its  duty  in  the 
levy  of  the  taxes.  It  is  true  it  states  that  the  board  failed 
and  refused  to  levy  a  tiix  for  the  payment  of  this  judgment, 
but  as  the  levy  of  such  a  tax  was  no  part  of  the  duty  of  the 
board,  that  allegation  goes  for  nothing.  For  aught  that  the 
petition  shows,  the  board  levied  taxes  every  year  for  the  pay- 
ment of  warrants  to  the  full  limit  of  its  statutory  power.  In 
this  respect  the  petition  is  fatally  defective.  The  averments 
of  the  party  applying  for  a  writ  of  mandamus  must  embrace 
every  fact  necessary  to  entitle  him  to  relief,  and  it  must  nega- 
tive every  hypothesis  inconsistent  with  his  right  to  judgment. 
Kephart  xk  People^  28  Colo.  73 ;  62  Pac.  Rep.  946 ;  Vincent 
V.  Hinsdale  Cauuty^  12  Colo.  App.  40.  See  also  Oil  ^  Glass 
Co.  v.  Denver  National  Bankj  14  Colo.  App.  79. 

It  is  true,  as  counsel  for  the  relator  suggest,  that  the  peti- 
tion does  not  state  to  what  class  the  warrants  upon  which  the 
judgpnent  was  recovered,  belonged,  but  the  omission  is  im- 
material. There  are  two  classes  of  warrants  which  may  be 
issued  by  a  county,  namely,  warrants  drawn  against  the  gen- 
eral fund,  and  warrants  drawn  against  a  special  fund.  Each 
fund  is  supplied  by  taxation  within  limits  prescribed  by  the 
legislature,  and  if  a  warrant  of  either  kind  is  put  into  judgment, 
the  only  tax  the  commissioners  are  bound  to  levy  is  the  tax 
provided  for  the  fund  to  which  it  belongs,  so  that  the  conclu- 
sion which  I  have  reached,  applies  equally  well  to  warrants  of 
either  class  reduced  to  judgment.  In  my  opinion,  the  only 
judgments  to  which  the  provisions  of  the  act  authorizing  a  tax 
for  the  payment  of  judgments,  were  intended  to  apply,  are 
judgments  recovered  upon  claims  for  the  payment  of  which, 
as  such,  no  statutory  provision  exists,  and  whose  payment  can- 
not be  compelled,  except  in  pursuance  of  those  provisions, 
after  their  reduction  to  judgment, — as  for  instance,  a  claim 
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denied  allowance  by  the  commissioners,  and  for  which,  there- 
fore, no  warrant  could  be  issued. 

I  cannot  forbear  remarking  that  even  upon  the  relator's  own 
theory  of  his  case,  bis  petition  is  insufficient.  The  power  of 
the  commissionei's  to  levy  the  tax  which  the  relator  demands, 
should  have  appeared  from  the  statements  of  the  petition. 
The  act  upon  which  he  relies  provides  that  all  the  taxes  levied 
for  the  payment  of  judgments  shall  not  exceed  one  and  one 
half  per  centum  on  the  dollar  of  assessed  property  for  any  one 
fiscal  year.  If,  at  the  time  demand  was  made  upon  the  com- 
missioners for  the  levy  of  a  tax  to  pay  this  judgment^  one 
and  one  half  per  centum  on  the  dollar  of  the  assessed  propei*ty 
had  been  levied  for  the  same  fiscal  year  to  pay  judgments,  the 
commissioners  had  exhausted  their  power,  and  no  further  levy 
for  such  purpose  would  have  been  legal,  or  valid.  It  should 
have  appeared  from  the  petition  either  that  no  tax  at  all  had 
been  levied  for  that  purpose,  or,  if  levies  had  been  made,  that 
they  did  not  amount  in  the  aggregate  to  one  and  one  half  per 
centum  of  the  assessed  property.  On  this  subject  the  petition 
is  silent.  That  the  board  had  levied  taxes  up  to  the  author- 
ized limit,  and  was  without  power  to  make  further  levy,  is  en- 
tirely consistent  with  all  the  averments  of  that  pleading ;  so 
that,  even  if  a  levy  might  be  ordered  for  the  payment  of  this 
judgment,  by  virtue  of  the  provisions  of  the  judgment  act,  the 
petition,  by  failing  in  the  statement  of  facts  from  which  the 
power  of  the  commissioners  to  make  the  levy  might  be  de- 
duced, showed  no  right  in  the  relator  to  the  writ. 

It  is  suggested  that  the  refusal  of  the  board  to  levy  a 
special  tax  for  the  payment  of  this  judgment,  is  in  some  way, — 
but  how  is  not  explained, — in  violation  of  its  duty  to  the 
relator,  and  not  consistent  with  business  integrity.  I  shall 
devote  a  few  moments  to  the  suggestion.  County  warrants 
are  issued  by  statutory  authority,  and  the  statute  prescribes 
the  conditions  upon  which  they  shjill  become  payable,  the  order 
of  their  payment,  and  the  method  for  providing  the  fund  from 
which  payment  must  come.  Every  purchaser  of  a  county 
warrant  is  chargeable  with  notice  of  the  statute  under  which  it 
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was  issued,  and  takes  it  subject  to  the  mode  of  payment  which 
the  legislature  has  imposed.  United  States  v.  Macan^  supra; 
Forbes  v.  Grand  Countt/y  supra.  He  is  not  misled.  He  knows 
exactly  what  to  expect.  He  is  fully  acquainted  with  his  own 
rights  and  those  of  the  county,  and  to  permit  him,  by  virtue 
of  a  judgment  he  may  obtain  upon  the  warrant,  to  assert  a 
claim  which  did  not  pass  to  him  by  the  transfer  of  the  paper, 
and  subject  the  people  of  the  county  to  a  tax  for  its  payment 
in  addition  to  that  provided  for  the  payment  of  warrants, 
would  be  unjust,  but  not  to  him. 

It  is  asserted  that  the  doctrine  announced  here  in  relation 
to  the  mode  of  payment  of  judgments  upon  county  warrants 
clashes  with  the  decisions  of  this  court  in  People  v.  Rio  Grande 
County,  7  Colo.  App.  229,  and  11  Colo.  App.  124.  Where 
the  conflict  is,  or  out  of  what  it  arises,  is  not  specified.  No 
question  in  this  case  was  in  that,  and  no  question  in  that, 
is  in  this.  There  can  be  no  inconsistency  between  a  decision 
that  to  compel  payment  of  a  judgment  against  a  county,  re- 
covered upon  a  claim  for  the  payment  of  which,  as  such,  there 
is  no  statutory  provision,  resort  must  be  had  to  the  statute 
requiring  the  levy  of  a  tax  to  pay  judgments ;  and  a  deci- 
sion that  the  payment  of  a  judgment  recovered  upon  a  claim 
for  the  payment  of  which,  as  such,  the  statute  specifically  pro- 
vides, cannot  be  compelled,  except  in  accordance  with  the 
mode  prescribed  by  the  statute  for  the  payment  of  the  claim. 

This  is  the  first  time  the  principal  question  I  have  dis- 
cussed has  been  squarely  presented  to  this  court ;  and  if,  in 
cases  where  it  was  not  raised,  or  was  subordinated  to  some 
other  question,  and  so  failed  to  receive  the  consideration  to 
which,  in  my  opinion,  it  is  now  entitled,  statements  have  es- 
caped the  court  from  which  it  might  be  inferred  that  we  were 
committed  to  a  doctrine  different  from  that  announced  here, 
I  regard  this  as  a  very  proper  occasion  for  their  retraction. 

The  judgment  should  be  reversed. 

Heversed. 
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Wilson,  J.,  concurring  specially. 

In  my  opinion,  the  controlling  question  in  this  case, — the 
one  which  is  decisive  of  the  appeal, — has  been  settled  by  the 
supreme  court,  and  of  course  this  court  is  concluded  by  that 
decision.  Forbes  v.  Orand  County^  23  Colo.  344.  It  is  true 
in  that  case  the  court  at  the  outset  of  its  opinion,  in  an- 
nouncing the  general  proposition  that  it  was  contrary  to  leg- 
islative policy  that  a  suit  could  be  maintained  against  a 
county  upon  county  orders  or  warrants  of  the  character  in- 
volved, said,  '*  While  it  may  be  that  under  some  circumstances 
an  action  may  lie  to  recover  a  money  judgment  '*  upon  such 
orders  or  warrants.  It  has  been  urged  that  the  court  thereby 
held  there  were  exceptions  to  the  rule.  I  do  not  think  that 
a  reading  of  the  entire  opinion  justifies  or  supports  such  a 
contention.  The  opinion  neither  points  out  nor  specifies  nor 
indicates  any  circumstances  which  would  support  a  departure 
from  the  rule  announced,  and  if  the  court's  conclusions  upon 
and  determination  of  the  controlling  question  in  the  case 
are  correct,  which  we  are  bound  to  acknowledge,  I  cannot 
conceive  that  there  could  exist  any  circumstances  that  would 
permit  the  maintenance  of  a  suit  upon  such  warrants  con- 
trary to  the  general  i-ule  announced.  Neither  is  such  a  sup- 
position warranted  by  the  reasoning  of  the  court,  nor  by 
that  of  the  authorities  cited  in  its  support.  On  page  349,  in 
announcing  its  holdings  and  conclusions,  after  a  citation  and 
discussion  of  the  statutes  applicable,  the  court  said  that  it 
was  evidently  the  intent  of  the  legislature  to  provide  for  the 
payment  of  county  warrants  in  the  order  of  their  presentation, 
out  of  a  fund  to  be  realized  from  the  levy  and  collection  of  a 
certain  tax  provided  for  by  the  statute;  and  further  said, 
that ''  not  until  such  a  fund  had  been  collected  and  was  ap- 
plicable to  the  payment  of  the  warrant  in  its  order  of  pre- 
sentation, could  a  holder  require  payment  thereof,  and  not 
until  such  time  would  any  right  of  action  accrue  upon  such 
order  or  warrant  against  the  county,  unless  perhaps  the 
board  had  been  derelict  in  its  duty  in  levying  the  amount 
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of  taxes  authorized/'  The  court  further  held  that  if  the  tax 
provided  did  not  prove  adequate  to  meet  the  obligations  of 
the  county,  this  did  not  render  the  county  liable  for  the  pay- 
ment of  the  waiTants  in  some  other  manner ;  that  persons 
purchasing  such  obligations  took  them  subject  to  the  mode 
of  payment  that  the  legislature  had  imposed,  etc.  Further 
along,  on  the  same  page,  the  court  held  that  when  a  fund 
was  raised  in  the  manner  provided  by  statute,  which  was  ap- 
plicable to  the  payment  of  a  warrant  in  the  order  of  its  pre- 
sentation, and  the  treasurer  wrongfully  refused  to  so  apply 
it,  the  holder  had  an  adequate  remedy  by  mandamus  against 
him  to  compel  its  payment,  and  added,  "  But  no  action  can 
rightfully  be  brought  upon  such  warrant  until  the  fund  is 
80  raised,  or  the  same  might  have  been  by  the  levy  and  col- 
lection of  the  tax  provided  by  the  revenue  law.  Brewer 
V.  Otoe  County^  1  Neb.  873.  In  other  words,  no  right  of  ac- 
tion accrues  on  such  warrants  until  it  is  made  to  appear  that 
one  of  these  conditions  exists."  Here  is  no  mention  of  an 
exception ;  on  the  contrary,  the  express  language  of  the  opin- 
ion excludes  the  idea  that  there  could  be  an  exception. 

However,  if  my  construction  of  the  opinion  is  not  correct, 
and  it  is  conceded  that  there  may  be  some  exceptions  to  the 
general  rule,  yet  the  warrants  upon  which  judgment  was  ren- 
dered in  this  case  are  of  identically  the  same  character  as 
were  under  consideration  in  that  case.  In  either  event,  then, 
the  rule  laid  down  in  that  opinion  is  directly  applicable  to 
this  case.  The  supreme  judicial  tribunal  of  the  state  hav- 
ing thus  in  my  judgment  declared  the  law  upon  the  contro- 
verted question  involved,  this  court  is  bound  to  hold  in 
conformity  to  its  adjudication.  For  this  reason,  I  concur  in 
the  opinion  that  the  judgment  should  be  reversed. 

BissBiiL,  P.  J.,  dissenting. 

I  shall  depart  from  the  usual  course  pursued  by  the  judges 
of  appellate  courts,  and  the  course  which  has  been  uniformly 
pursued  by  this  court  in  determining  questions  which  occa- 
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sion  a  review  of  decisions  of  the  supreme  court.  It  is  un- 
usual for  more  than  one  judge  to  file  an  opinion  in  a  cause, 
at  least  in  this  country,  though  the  practice  prevails  in 
England.  I  take  this  course  in  obedience  to  the  very  strong 
convictions  which  I  entertain  upon  the  general  question 
which  is  presented.  I  know  that  I  am  not  in  harmony  with 
one  of  the  members  of  this  court,  and  perhaps  with  neither 
of  them  in  regard  to  the  construction  of  the  opinions  which 
the  supreme  court  has  rendered  since  I  first  announced 
what  I  believe  to  be  the  true  doctrine  in  such  cases.  The 
People  V.  Rio  Qrande  Couviy^  7  Colo.  App.  229.  There 
never  would  have  been  any  embarrassment  about  the  mat- 
ter, and  that  opinion  would  have  been  followed  in  its  gen- 
eral terms  but  for  the  possible  doubt  thrown  on  the  accu- 
racy of  the  conclusion  by  two  decisions  since  rendered  by 
the  supreme  court  of  the  state  which  will  be  hereafter  re- 
ferred to.  In  what  I  may  say  about  these  decisions,  and  in 
the  analysis  which  I  shall  make  of  them,  I  intend  in  no 
manner  to  attempt  to  overrule  or  depart  from  the  law  as 
therein  declared.  I  do  not  want  to  be  understood  as  assent- 
ing to  them.  In  some  respects  I  agree  with  them,  in  others 
I  do  not  accept  them.  While  this  is  true,  I  intend  in  no 
measure  to  depart  from  the  law  as  there  declared,  contenting 
myself  simply  with  this  expression,  and  basing  my  ultimate 
acceptance  on  the  statement,  ita  lex  scripta  est.  While  it  is 
thus  written  by  the  tribunal  having  authority  to  declare  the 
law,  I  am  bound  in  the  position  which  this  court  occupies  to 
follow  it,  though  in  following  it,  I  must  withhold  my  individ- 
ual and  judicial  assent  to  some  of  the  law  as  it  has  expressed 
it.  Largely,  however,  my  dissent  will  be  with  reference  to  a 
matter  which  I  believe  is  wholly  obiter  dicta^  and  wholly  un- 
necessary to  the  result,  although  the  argument  may  be  illus- 
trative of  the  doctrine  laid  down. 

Proceeding  with  this  case  :  this  action  was  begun  against 
the  county  and  result<ed  in  a  judgment.  It  is  quite  evident 
from  an  inspection  of  the  record,  from  an  examination  of  the 
petition  for  mandamus,  and  from  the  arguments  of  counsel. 
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that  the  cause  of  action  was  snndiy  county  warrants  of  which 
plaintiff  was  the  owner.  To  the  original  suit  there  was  no 
defense,  that  is,  none  which  would  abate  the  action,  or  if 
pleaded  in  bar  would  have  been  available  to  defeat  it.  The 
judgment  being  unpaid,  the  parties  filed  a  petition  for  a  man- 
damus to  compel  the  county  to  levy  taxes  to  pay  it.  This 
resulted  in  a  judgment  directing  a  peremptory  writ  to  issue 
and  specifying  the  tax  which  should  be  levied.  From  that 
judgment  the  county  appealed,  and  the  case  came  before  this 
court  for  consideration.  The  court  speaking  by  me,  in  the 
case  of  The  Board  of  County  Comimssumers  of  Qrand  County 
V.  The  People^  8  Colo.  A  pp.  43,  held  that  there  had  been  a 
failure  of  proof  with  respect  to  the  demand  and  refusal  of 
the  county  to  levy  a  tax,  and  the  cause  was  sent  back  for  fur- 
ther proceedings,  though  therein  we  made  some  suggestions 
with  respect  to  what  the  lower  court  should  do  in  its  at- 
tempt to  ascertain  what  levy  ought  to  be  made.  The  case 
went  back,  was  again  tried,  the  proof  in  this  respect  was  some- 
what supplemented,  though  otherwise  it  is  in  no  different 
condition  than  when  it  was  first  before  us  for  consideration. 

The  leading  question  discussed  by  counsel  on  the  original 
hearing  of  this  appeal,  on  the  two  arguments,  and  on  the  re- 
hearing, is  simply  the  one  whether  when  a  judgment  is  ob- 
tained against  a  county,  mandamus  may  issue  to  compel  the 
levy  of  taxes  to  pay  it.  This  is  the  only  question  which  coun- 
sel have  discussed  in  their  arguments,  and  the  one  on  which 
they  have  principally  relied  in  their  briefs,  and  it  is  really  the 
leading  and  fundamental  one  in  the  controversy,  and  the 
principal  one  which  we  are  called  on  to  determine.  It  is  one, 
which  being  resolved  in  favor  of  the  relator,  entitles  him  to 
a  mandamus  to  compel  the  levy  of  a  tax  which  shall  suffice 
to  pay  his  judgment,  should  his  allegation  and  proof  ultimately 
be  found  sufficient.  I  have  such  very  strong  convictions  in 
regard  to  this  matter  that  I  depart  from  the  usual  procedure 
in  such  cases  and  state  my  individual  views  in  justice  to  those 
convictions,  and  to  furnish  so  far  as  I  can,  material  of  greater 
or  less  value  for  the  ultimate  determination  by  the  supreme 
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court  of  this  very  troublesome  question.  It  seems  to  me  to 
be  a  question  which  ought  to  be  decided  along  broad  lines 
with  reference  to  the  rights  of  creditors  and  the  rights  of  coun- 
ties, the  collection  of  the  securities  holden  by  the  creditor, 
and  the  enforcement  of  the  obligations  which  counties  may 
have  assumed.  As  it  seems  to  me  these  are  not  cases  for 
technical  construction  in  narrow  ways,  but  that  the  one  thing 
courts  should  attempt,  if  the  legislation  permits  it,  is  to  es- 
tablish a  construction  which  will  compel  counties  to  pay  the 
debts  which  they  have  created,  and  enable  the  creditors  to  re- 
ceive the  moneys  to  which  they  are  entitled  and  with  which 
they  originally  parted,  on  the  faith  and  strength  of  a  county 
promise.  The  trouble  is,  as  it  has  been  in  all  new  states,  whep 
the  counties  were  originally  organized,  they  proceeded  to  make 
large  public  improvements,  build  bridges,  construct  roads, 
erect  courthouses  and  indulge  in  other  elabomte  expendi- 
tures to  carry  on  the  county  government,  when  there  was  not 
within  the  territorial  limits  property,  personal  or  real,  on 
which  taxes  could  be  laid  to  raise  funds  to  pay  these  extraor- 
dinary expenditures.  The  result  is  that  when  the  time  of 
payment  comes,  the  taxes  are  found  onerous,  and  there  is  an 
effort  by  subsequent  authorities  to  escape  the  obligations. 
It  results  in  attempts  at  wholesale  repudiation.  I  believe 
it  to  be  the  duty  of  the  courts  to  constnie  liberall}'  all  statutes 
which  provide  remedies  for  the  ereditoi-s,  in  order  to  afford 
ways  for  the  collection  of  the  promises  of  the  county,  and  the 
enforcement  of  its  obligations.  This  is  my  theory  in  regard 
to  the  rule  by  which  such  statutes  should  be  construed,  and 
the  course  which  the  courts  ought  to  take  in  the  construction 
of  them.  I  do  not  believe  that  we  should  be  astute  to  find 
ways  or  means  to  permit  the  counties  to  escape  their  obliga- 
tions. 

Proceeding :  It  has  always  been  the  policy  of  this  state  to 
permit  the  collection  of  judgments  obtained  against  a  county 
by  compelling  the  levy  of  a  tax.  This  is,  however,  outside 
the  question  as  to  whether  parties  have  or  have  not  a  right  to 
sue  on  a  county  warrant.     It  is  the  established  rule  that  all 
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judgments  are  to  be  paid  by  taxation.  It  was  so  provided 
in  the  Laws  of  1861,  page  85,  and  in  general  terms  it  is,  that 
a  judgment  rendered  against  any  board  of  county  commis- 
sioners shall  be  paid,  but  no  execution  shall  issue,  but  it 
shall  be  paid  by  a  levy  of  a  tax,  as  other  county  charges, 
subject  to  a  proviso.  The  law  continued  in  this  form  down 
to  1887.  In  the  Laws  of  1887,  page  241,  the  proviso  was 
amended,  permitting  the  board  of  county  commissioners  to 
pay  a  judgment  by  a  warrant.  Of  course  this  was  upon  the 
assumption  that  there  was  money  in  the  treasury  against 
which  a  warrant  could  be  drawn,  and  the  board  could  pay  it 
by  drawing  a  warrant  for  the  purpose.  There  were  no  other 
changes  in  the  law  with  respect  to  the  collection  of  judgments 
of  any  significance  until  the  act  of  1887.  Those  laws  have 
been  heretofore  cited  by  the  court  in  other  cases  and  most  of 
them  in  the  principal  opinion.  They  have  been  construed 
in  the  decisions  of  this  court  already  referred  to,  as  well  as 
in  The  People  ex  rel.  v.  Board  of  Commissioners  of  Rio  Grande 
County,  11  Colo.  App.  124 ;  Beeneyy  Treasurer,  v.  Irwin,  6 
Colo.  App.  66;  Vincent  v.  Board  of  County  Commissioners 
qf  Hindsdale  County,  12  Colo.  App.  40. 

Some  of  these  cases  do  not  directly  pass  on  the  question 
uor  directly  detennine  it,  though  they  are  on  cognate  questions. 
As  already  intimated  in  the  7  th  Colorado,  the  circuit  court 
of  appeals  of  this  circuit  has  not  entirely  agreed  with  this 
court,  but  reached  a  different  conclusion  which  was  expressed 
in  the  Board  of  County  Commissioners  of  Grand  County  v. 
King,  67  Fed.  Rep.  202.  The  matter  again  came  before  them, 
and  while  it  adhered  to  its  decision,  the  court  was  not  unanim- 
ous. Stryker  v.  The  Board  of  County  Commissioners ^  77  Fed. 
Rep.  567.  How  far  Judge  Sanborn  was  influenced  in  his  deci- 
sion by  the  determination  of  this  court,  is  not  very  easily  ascer- 
tained from  his  dissenting  opinion.  He  upholds  in  a  very 
strong  argument,  the  position  which  the  court  assumed,  and 
in  referring  to  the  discretion  given  by  the  statute,  follows 
this  court  as  one  of  the  appellate  tribunals  of  the  state,  in  a 
measure  regiirding  our  decision  in  die  matter  as  controlling. 
Vol.  XVI — 16 
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Whether  having  reached  a  different  conclusion  he  would  have 
held  with  us  on  this  question  is  not  clear.  However  it  may 
be,  my  conviction  on  this  subject  as  heretofore  expressed  is 
unaltered,  and  I  do  not  believe  that  any  arbitrary  discretion 
is  left  to  the  board,  but  that  when  once  a  judgment  is  rendered, 
the  county  is  bound  to  levy  a  tax  in  order  to  pay  it.  On 
this  proposition  the  court  has  heretofore  been  a  unit,  and  on  a 
careful  examination  has  announced  the  doctrine. 

We  now  come  in  the  natural  order  of  the  discussion  to  two 
decisions  of  the  supreme  court  which  must  be  analyzed,  their 
force  and  effect  determined  and  their  scope  and  extent  as^ 
certained  before  I  can  proceed  to  announce  my  own  conclu- 
sions. I  grant  if  those  decisions  contain  what  it  is  contended 
on  the  part  of  the  county  they  decide,  we  are  concluded.  If 
they  do  not,  we  are  not  concluded.  My  opinion  is  unchanged 
by  anything  which  is  contained  in  them.  I  will  now  proceed 
with  the  examination  of  those  decisions.  What  I  may  say,  is 
not  to  be  taken  in  the  broad  sense  of  criticism,  but  rather  in 
the  more  restricted  one  of  an  expression  of  my  own  convic- 
tions concerning  the  law.  It  is  quite  true  there  is  not  re- 
served to  this  court,  nor  to  any  member  of  it,  the  right  to 
criticise  or  overrule  the  opinions  of  the  supreme  court  as 
it  is  reserved  to  that  distinguished  tribunal  to  criticise  and 
overrule  ours,  but  I  think  at  the  end  of  my  term  it  will 
not  be  harmful  to  general  judicial  harmony,  nor  be  re- 
garded as  totally  unwarranted,  if  I  proceed  somewhat  to  an- 
alyze these  opinions,  and  see  whether  therefrom  I  can  gather 
material  sufficient  to  support  what  I  shall  hold.  It  is  quite 
true  the  opinions  were  rendered  by  one  whose  professional 
and  judicial  equipment  has  not  been  surpassed  by  any  who 
have  adorned  the  supreme  bench,  and  by  one  whose  judgment 
and  understanding  have  been  quickened  and  invigorated  by 
the  practice  of  a  profession  which  has  done  more  as  Burke 
says  to  that  end  than  all  others.  Notwithstanding  this,  it 
would  seem  that  the  ultimate  consequences  and  effect  of  the 
position  assumed  were  not  entirely  anticipated  in  Forbes  v. 
The  County y  23  Colo.  844,  wherein  the  supreme  court  decides, 
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if  I  anderstand  the  decision  at  all,  that  a  suit  may  not  be  be- 
gan on  a  county  warrant.  This  was  the  force  and  effect  of 
the  decision,  and  yet  it  is  not  absolutely  the  result  of  it.  The 
court's  conclusion  is  deduced  from  a  consideration  of  what  is 
believed  to  have  been  the  policy  adopted  by  the  legislature 
with  reference  to  the  management  of  county  finances,  and  is 
supported  by  a  reference  to  the  several  statutory  provisions 
regulating  the  presentation  and  allowance  of  claims,  the  is- 
suance of  warrants,  their  registration  and  ultimate  payment. 
The  decision  necessarily  oveiTules  the  ScJUoss  case  in  the  1st 
Colo.  Appeals,  which  the  court  not  quite  felicitously  says 
was  rendered  on  a  mistaken  conception  of  the  law.  This,  of 
course,  I  concede,  because  ita  lex  scripta  e$t  I  may  be  par- 
doned however  to  support  the  decision  by  a  little  reference  to 
some  unrecorded  history  with  which  the  present  supreme  court 
ia  not  familiar,  to  the  point  that  that  case  involved  a  good  deal 
of  discussion  at  the  time  of  its  rendition  and  this  court  was  not 
a  unit.  The  question  was  discussed  with  the  supreme  court, 
and  that  court  as  it  was  then  constituted  was  in  entire  har- 
mony with  this  in  regard  to  the  main  question  respecting  the 
possibility  to  maintain  a  suit  on  a  county  warrant.  We  were 
therefore  all  mistaken  in  regard  to  what  the  law  was.  The 
court,  however,  disposes  of  the  cases  cited  in  support  of  the 
decision  with  a  general  statement  that  it  will  be  found  on  ex- 
amination that  they  were  decided  under  statutory  provisions 
very  unlike  ours.  This  I  am  not  prepared  to  concede,  and  I 
regret  the  court  did  not  demonstrate  the  proposition.  This 
is  an  unimportant  consideration,  however,  for  the  law  in  Colo- 
rado now  is  that  you  may  not  at  pleasure  maintain  a  suit 
upon  a  county  warrant  notwithstanding  the  county  is  indebted 
and  has  issued  its  promise  to  pay.  If  you  could  not  bring 
suit  upon  a  county  warrant,  it  is  a  little  difficult  to  understand 
how  you  could  ever  obtain  a  judgment  against  a  county  ex- 
cept in  a  certain  excepted  class  of  cases  which  will  be  referred 
to.  Tou  could  not  obtain  judgment  upon  torts  because  coun- 
ties are  not  liable.  Board  of  County  Commi99ioner8  of  El  Pa$o 
Co.  r.  jBwA,  18  Colo.  474. 
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You  might  possibly  bring  suit  on  the  original  indebtedness, 
and  it  may  be  urged  that  it  was  the  intention  of  the  legisla- 
ture to  provide  for  this  class  of  cases.  I  do  not  quite  so  under- 
stand the  legislation  because  the  act  of  1887  provides  strictly, 
as  will  be  seen  by  reference  to  section  2,  that  no  action  can 
be  maintained  in  any  court  on  any  claim  or  demand  against 
a  county  until  it  shall  have  been  presented  to  the  county  for 
audit  and  allowance.  Just  why  tliis  should  have  been  true 
unless  the  legislature  believed  the  county  could  always  be 
sued  it  is  difiScult  to  understand.  I  should  have  imagined 
but  for  some  things  contained  in  the  Forbes  decision  that  the 
act  of  1887  and  the  act  of  1891  with  reference  to  the  col- 
lection of  judgments  would  only  be  applicable  to  judgments 
which  might  be  rendered  in  suits  brought  on  claims  which 
had  been  rejected  by  the  county,  and  if  the  court  had  broadly 
decided  that  no  suit  could  be  maintained  on  county  waiTants 
such  would  have  been  the  logical  and  reasonable  conclusion. 
Yet  we  find  in  the  Forbes  case :  "  While  it  may  be  that  under 
some  circumstances  an  action  may  lie  to  I'ecover  a  money 
judgment  against  a  county  upon  ordera  or  warrants  of  this 
character,  yet  the  policy  of  the  legislature,  as  evidenced  hy  the 
various  enactments  prescribing  the  manner  in  which  the  fi- 
nances of  a  county  shall  be  administered,  is  manifestly  against 
the  maintenance  of  such  a  suit."  We  thus  have  a  decision 
which  declares  that  you  cannot  maintain  a  suit  upon  a  county 
warrant,  and  yet  concedes  that  it  may  be  done.  I  confess  that 
I  do  not  understand  the  force  and  effect  of  the  decision,  and 
I  am  quite  unable  to  conceive  of  a  case  which  will  permit  a 
suit  to  be  maintained  upon  a  county  warrant  unless  it  be 
where  the  county  interposes  no  defense  and  permits  judgment 
to  go  without  a  plea  in  abatement,  either  that  the  warrant 
has  not  been  reached  in  its  regular  order  after  presentation, 
or  that  there  is  no  money  and  has  been  none  in  the  treasury 
since  its  registration  properly  applicable  to  its  payment. 
This  is  entirely  analogous,  as  I  look  at  it,  to  the  principle 
which  has  been  frequently  expressed  with  reference  to  the 
pleading  of  a  discharge  in  bankruptcy  or  similar  affirmative 
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defenses,  with  respect  to  which  the  supreme  court  of  the 
United  States  decides  that  the  discharge  has  no  more  effect 
to  relieve  the  bankrupt  of  his  debt,  than  would  a  receipt  or 
a  release,  and  that  as  to  all  these  things  the  defendant  who 
would  avail  himself  of  them  is  bound  to  suggest  them  to  the 
court  by  a  plea.  Boyrvton  v.  Ball,  121  U.  S.  457,  465.  If 
this  be  true,  then  there  are  cases,  and  this  is  a  case  in  which 
a  suit  may  be  begun  on  a  county  warrant.  For  the  purposes 
of  this  case  I  shall  assume  that  this  is  true  because  I  can  con- 
ceive of  no  other,  and  when  the  supreme  court  admits  that 
there  ai-e  cases  in  which  suits  may  be  begun  on  county  war- 
rants and  maintained,  notwithstanding  the  general  policy  of 
the  law,  I  then  must  hold  that  we  have  at  present  a  suit  prop- 
erly brought  against  the  county,  wherein  judgment  was  prop- 
erly rendered  because  the  county  failed  to  plead  either  in 
abatement  or  in  bar  matters  which  would  abate  the  suit  or  de- 
feat it.  My  first  premise  then  under  those  decisions  is,  that 
this  suit  was  properly  brought,  properly  raaintiiined  and  has 
resulted  in  a  judgment  which  is  unquestionable. 

I  next  support  the  position  which  I  take  that  this  is  a  reg- 
ular and  proper  judgment  and  one  which  may  be  enforced  be- 
cause it  has  practically  been  so  decided  by  the  supreme  court 
in  the  case  of  Rio  Grande  County  v,  Burpee,  24  Colo.  57.  My 
position  in  regard  to  this  opinion  is  entirely  independent  and 
over  and  above  and  beyond  the  general  doctrine  which  we 
have  heretofore  expressed  in  this  court  and  maintained  by  co- 
pious citations  of  decisions  of  the  United  States  supreme  court. 
This  Burpee  case  was  an  application  for  mandamus  to  compel 
Rio  Grande  county  to  levy  a  tax  to  pay  a  judgment.  A  judg- 
ment was  entered  awarding  the  writ  and  therefrom  an  appeal 
was  prosecuted  to  the  supreme  court  and  a  motion  was  made 
to  dismiss  it  on  the  ground  that  that  court  had  no  jurisdiction. 
Quite  manifestly  the  parties  did  not  desire  to  come  to  this  tri- 
bunal which  had  already  adjudged  them  liable.  They  there- 
fore tried  the  other  to  see  if  they  could  not  secure  a  different 
decision.  The  court  proceeded  to  consider  the  question  of 
jurisdiction  and  said  that  it  was  only  determinable  by  a  con- 
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sideration  of  the  right  of  the  court  to  go  behind  the  judgment 
The  contention  on  the  part  of  the  appellants,  was  that  the 
warrants  sued  on  exceeded  the  constitutional  limitation,  and 
being  in  excess  of  it  they  were  unenforcible,  irregular  and  void, 
and  that  they  had  a  right  to  go  behind  the  judgment  to  ascer- 
tain this  fact.  The  court  in  considering  the  question  cited  a 
large  number  of  supreme  court  cases  which  I  shall  also  cite  be- 
cause they  really  decide  the  one  question  which  underlies  this 
whole  litigation.  Wisconsin  v.  Pelican  Ins.  Co.^  127  U.  S.  265 ; 
Louisiana  v.  Mayor  of  New  Orleans^  109  U.  S.  285 ;  Louisiana 
V.  St,  Martinis  Parish^  111  U.  S.  716;  Franklin  County  v.  O-er^ 
man  Savings  Bank,U2  U.S. 93;  Boynton  v. Ball,  121  U.S. 
457 ;  United  States  v.  New  Orleans,  98  U.  S.  381 ;  Toum  of 
Lyons  v.  Cooledge,  89  111.  529 ;  Davenport  v.  County  of  Dodge^ 
105  U.  S.  237 ;  Ralls  County  Court  v.  United  States,  106  U.  S. 
733. 

It  is  quite  trtie  that  that  court,  as  did  I,  cited  a  sentence 
from  the  Wisconsin  case  to  the  effect  that  you  might  go  be- 
hind the  judgment  to  ascertain  whether  the  claim  is  one  of 
such  a  nature  that  the  court  is  authorized  to  enforce  it,  yet  it 
could  not  be  done  for  the  purpose  of  determining  the  validity 
of  the  original  cause  of  action.  I  do  not  think  either  was  for- 
tunate in  the  selection  of  that  sentence  as  an  illustration  of 
the  doctrine.  What  I  gather  from  all  these  adjudications  of 
the  supreme  court  is,  and  I  think  there  is  no  question  about 
it,  that  wherever  the  applicant  for  mandamus  by  his  plead- 
ings and  by  his  prayer  invites  the  court  to  look  through  the 
judgment  to  the  cause  of  action  on  which  the  suit  was  brought, 
and  to  the  legislative  enactment  which  was  the  authoi  ity  for 
the  creation  of  the  obligation  in  order  to  enforce  what  the 
plaintiff  and  pleader  insists  is  a  contractual  right  growing  out 
of  the  enactment  authorizing  the  issue  of  the  security,  or  pro- 
viding a  remedy  for  its  enforcement,  you  may  look  to  the  cause 
of  action.  In  those  cases  you  may  look  through  the  judg- 
ment and  behind  it  to  the  cause  of  action  to  ascertain  whether 
in  reality  there  was  authority  to  issue  the  security  or  the  law 
gave  a  remedy. 
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It  is  also  txae,  and  those  cases  decide  this  proposition, 
that  wherever  the  applicant  is  compelled  to  go  back  to  the 
act  authorizing  the  security  to  be  issued  in  order  to  get  a 
remedy  for  its  enforcement,  the  court  may  look  at  it,  and  de* 
tennining  that  the  enactment  was  not  in  force  or  contained 
no  power,  will  refuse  the  writ.  This  is  as  I  look  at  it,  as  far 
as  the  supreme  court  has  ever  gone.  Yet  that  court  directly 
decides  that  wherever  a  judgment  is  rendered  on  a  contract 
the  inquiry  which  may  be  instituted  into  the  nature  of  the 
original  cause  of  action  does  not  authorize  ^*a  re-examination 
of  the  validity  of  the  contract,  or  of  the  propriety  of  the  judg- 
ment.'' They  have  again  and  again  decided  that  wherever  a 
judgment  is  recovered,  ^^  the  validity  of  the  bonds  upon 
which  they  were  rendei'ed  is  not  now  open  to  question.  Nor 
is  the  payment  of  the  judgments  restricted  to  any  species  of 
property  or  revenues,  or  subject  to  any  conditions.  The  in- 
debtedness is  absolute.  If  there  were  any  question  originally 
as  to  a  limitation  of  the  means  by  which  the  bonds  were  to 
be  paid,  it  is  cut  off  from  consideration  now  by  the  judg- 
ments. If  a  limitation  existed,  it  should  have  been  insisted 
upon  when  the  suits  on  the  bonds  were  pending,  and  con- 
tinued in  the  judgments."  This  is  the  force  and  effect  of 
all  the  decisions  of  the  supreme  court  when  you  come  to  anar 
lyze  them  and  ascertain  the  facts  on  which  they  were  ren- 
dered and  the  circumstances  to  which  they  were  applied.  There 
are  some  expressions  in  the  Burpee  case  which  seem  per  con- 
tra this  proposition,  as  for  instance,  ^^  hence  the  court  will  go 
behind  the  judgment  to  determine  only  what  means  were  pro- 
vided for  the  payment  of  the  original  claim  in  order  to  apply 
the  same  to  the  payment  of  the  judgment.'*  Just  why  that 
expression  was  used  it  is  quite  impossible  to  imagine  because 
it  is  totally  unnecessary  to  the  decision.  The  question  before 
the  court  in  the  Burpee  case  was  not  as  to  the  means  of  en- 
forcement. The  court  was  not  then  undertaking  to  deter- 
mine whether  or  not  that  was  a  case  in  which  the  parties  were 
entitled  to  the  remedy  of  mandamus  to  enforce  the  levy  of  a 
tax  to  pay  the  judgment^  and  whether  such  levy  was  one  of 
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the  lawful  methods  provided  for  the  collection  of  the  obliga- 
tion which  the  petitioner  had  a  right  to  demand.  That  was 
not  the  question  before  the  court.  The  question  before  the 
court  was,  whether  on  the  theory  that  you  could  go  behind  the 
judgment,  it  had  the  right  in  mandamus  to  inquire  whether 
or  not  the  warrants  on  which  the  suit  had  been  brought  had 
been  issued  in  excess  of  the  constitutional  limitation.  The 
court  was  not  questioning  the  right  to  the  remedy  in  the  sense 
in  which  we  have  been  discussing  it.  I  therefore  take  it  that 
this  was  but  an  expression  used  in  illustration  of  the  general 
doctrine.  I  must  assume  that  if  the  question  now  under  con- 
sideration had  been  before  that  court  it  would  take  precisely 
the  same  position  that  I  take  because  it  cites  the  cases  which 
uphold  the  doctrine.  Besides  all  this,  if  my  contention  be 
not  true,  the  court  would  undoubtedly  have  gone  behind  the 
judgment  and  said  you  may  not  have  a  mandamus  to  collect 
those  wanunts  because  you  have  not  alleged  and  because  it 
does  not  appear,  that  the  warrants  have  been  reached  in 
regular  order  of  pi'esentation,  and  there  is  no  showing  that 
there  is  money  in  the  treasury  properly  applicable  to  their 
payment.  The  doctrine  which  I  have  attempted  to  express 
and  emphasize  is  the  proposition  that  you  may  in  some  cases 
when  the  stated  conditions  exist,  go  behind  the  judgment  to 
ascertain  whether  or  not  it  is  an  enforcible  cause  of  action, 
and  whether  or  not  the  parties  are  entitled  to  the  remedy 
they  seek. 

The  petitioner  for  mandamus  here  is  not  compelled  to  re- 
sort to  the  statute  which  authorizes  the  issue  of  county  war- 
rants and  provides  for  their  registration  and  payment  in  order 
to  obtain  a  remedy  and  enforce  a  judgment.  We  do  not  find 
any  provision  in  the  statute  regulating  the  issue  and  payment 
of  county  warrants  which  provides  for  their  ultimate  payment 
or  collection,  reduction  to  judgment  and  enforcement  there- 
after. We  do  find,  however,  that  ever  since  1861  there  has 
been  a  legislative  enactment  providing  a  remedy  for  the  en- 
forcement of  judgments  against  counties.  This  has  been 
entirely  independent  of  the  statutes  regulating  the  presenta- 


1901.]  Grand  County  v.  The  People.  249 

tion  of  claims  against  counties,  their  payment  or  their  enforce- 
ment. This  legislation  has  continued  until  in  the  later -act, 
to  wit,  the  act  of  1887,  and  in  the  act  of  1891,  we  find  the  legis- 
lature passing  a  law  which  gives  a  remedy  to  a  judgment 
creditor.  This  is  to  compel  the  county  commissioners  to 
levy  a  tax  which  shall  ultimately  pay  it.  It  is  quite  true 
under  these  enactments  there  is  a  limitation  on  that  right. 
The  legislature  has  seen  fit  to  prescribe  the  amount  of  tax 
which  shall  be  levied  so  that  there  can  be  no  oppression,  but 
there  shall  be  enough  levied  from  year  to  year  to  ultimately 
extinguish  the  debt.  This  remedy  is  provided  by  an  independ- 
ent statute,  applies  to  any  and  all  judgments  which  have  been 
rendered  against  a  county.  I  tlieref ore  take  it  to  be  true,  wher- 
ever a  party  has  obtained  a  judgment  against  a  county  either 
in  invitum  or  by  default,  or  after  a  plea  in  abatement  or  in  bar 
which  may  be  adjudged  insufficient,  the  judgment  concludes 
the  county,  and  the  plaintiff  may  maintain  an  application  for 
mandamus  to  compel  the  county  to  levy  a  tax  to  pay  his 
judgment. 

There  are  many  other  considerations  and  arguments  which 
might  be  adduced  in  support  of  the  general  position  which  I 
have  assumed  in  the  case.  These  arguments  generally  speak- 
ing are  to  be  found  in  the  other  decisions  of  this  court,  and 
in  the  dissenting  opinion  of  Judge  Sanborn  in  the  Stryker 
case.  I  find  some  warrant  and  basis  for  the  decision  in  the 
cases  from  the  supreme  court  which  I  have  analyzed,  and 
which  I  have  been  compelled  to  discuss  because  they  have  been 
so  persistently  thrust  on  the  attention  of  the  court  as  conclu- 
sive of  the  controversy.  I  have  dealt  as  generally  with  them  as 
I  could  in  justice  to  myself,  and  I  have  done  no  more  than  I 
believe  I  am  warranted  to  do  as  a  judicial  officer  of  the  state, 
and  I  have  said  and  written  what  I  have  in  this  opinion  that 
I  may  leave  behind  me  when  my  term  expires  in  April  a  judi- 
cial expression  of  a  very  firm  conviction  on  the  subject  under 
consideration.  If  I  am  wrong  I  have  been  unable  to  see  the 
right.  If  I  am  right,  I  have  done  my  best  to  uphold  it,  and 
if  it  shall  ultimately  become  the  law  of  the  state,  I  believe  it 


250  Harris  y.  Chambers.  [Jan.  T., 

will  tend  to  the  conservation  of  good  government,  the  protec- 
tion of  the  rights  of  creditors,  and  the  enforcement  of  the 
legal  and  moral  obligations  of  county  governments. 

I  assent  to  so  much  of  the  main  opinion  written  by  my 
Brother  Thomson,  as  holds  that  the  proof  respecting  the  time 
and  the  nature  of  the  demand  was  not  substantially  altered  on 
the  subsequent  hearing,  and  that  in  reality  one  of  the  prerequi- 
sites to  the  commencement  of  such  proceedings,  to  wit,  a  suf- 
ficient demand,  was  not  made  prior  to  the  time  that  these  pro- 
ceedings were  instituted.  It  is  gravely  doubtful  whether  the 
form  of  the  demand  was  sufficient ;  whether  it  was  made  at 
the  proper  place  and  on  proper  parties,  and  it  is  clear,  as  al- 
ready suggested  by  Brother  Thomson,  that  it  followed  rather 
than  preceded  the  beginning  of  the  proceedings.  I  should 
therefore  have  assented  to  the  reversal  of  the  case  simply, 
but  for  my  desire  to  put  on  record  my  convictions  respecting 
the  main  proposition  which  are  not  in  accoixl  with  those  of  my 
learned  brethren.  The  majority  of  the  court  would  not  be  op- 
posed to  my  conclusions  but  for  the  fact  that  Brother  Wilson 
conceives  that  his  opinion  is  foreclosed  by  those  decisions  of 
the  supreme  court  which  I  have  attempted  to  analyze  and  ex- 
plain. This  makes  no  difference  in  the  result,  but  it  lends  a 
little  more  support  to  my  position  and  somewhat  strengthens 
my  conclusions. 


[Ho.  2467.] 

Harris  v.  Chambers  et  al. 

1.  CiTiBS— Ghanob  from  Second  to  First  Class — Citt  ALDBBifKir. 

Where  a  city  of  the  second  class  was  by  proclamation  of  the  governor 
changed  to  a  city  of  the  first  class  in  February,  1901,  the  aldermen 
of  the  different  wards  elected  at  the  April,  1900,  election  would  hold 
over  until  the  expiration  of  their  terms  in  April,  1902,  but  an  alder- 
man should  be  elected  for  each  ward  at  the  April  election,  1901,  for 
a  term  of  two  years,  so  that  for  the  fii-st  year  and  until  April,  1908, 
the  city  would  have  two  aldermen  for  each  ward  instead  of  one  as 
is  provided  by  statute  for  cities  of  the  fli*st  class. 
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2.  City  Alobbmxn— Tbbm  of  OrincB— Pbbsumption. 

In  the  conBtmction  of  a  statute  it  will  not  be  presumed  that  the  legis- 
lature intended  that  city  aldermen  should  hold  oyer  beyond  the 
expiration  of  their  terms  until  their  successors  are  elected  unless 
such  intent  is  clearly  expressed  or  is  necessarily  implied  in  order 
to  carry  on  the  municipal  government 

Appeal  from  the  Diitrict  Court  of  HI  Pa%o  County. 

Mr.  W.  S.  MoBBis,  for  appellant. 
Mr.  A.  M.  Nicholas,  for  appellees. 
Wilson,  J. 

On  Febraaiy  16, 1901,  the  city  of  Colorado  Spiings,  then 
a  city  of  the  second  class,  having  acquired  a  sufficient  popu- 
lation to  entitle  it  under  the  law  to  become  a  city  of  the  first 
class,  the  governor  caused  a  proclamation  to  that  effect  to  be 
issued  and  published  as  required  by  statute.  Laws,  1897, 
p.  274.  In  the  following  month,  a  city  convention  of  the 
Republican  party  was  held,  at  which  there  was  nominated 
one  candidate  for  alderman  for  each  ward,  to  be  voted  for  at 
the  coming  municipal  election  to  be  held  on  April  2d.  The 
city  clerk  refused  to  place  upon  the  ticket  the  names  of  the 
candidates  so  nominated,  and  thereupon  these  candidates, 
together  with  the  chairman  and  secretary  of  the  Republican 
city  central  committee,  instituted  this  proceeding  in  manda- 
mus to  compel  him  to  place  the  names  upon  the  ticket.  A 
peremptory  writ  was  awarded  by  the  district  court,  and  from 
tins  the  respondent  city  clerk  appealed  to  this  court. 

The  contention  on  the  part  of  the  respondent  is  that  the 
five  aldermen,  being  one  from  each  ward,  who  were  elected 
at  the  April  election  of  1900  for  the  term  of  two  years,  and 
who  are  entitled  under  the  law  to  hold  over  for  their  unex- 
pired term  and  become  aldermen  of  the  city  in  its  new  class, 
constitute  the  entire  membership  of  the  city  council  of  the 
city  in  its  new  class  until  the  April  election  of  1903,  and 
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that  hence  the  city  should  not  elect  aldermen  at  the  coming 
municipal  election  to  be  held  on  April  2, 1901.  It  is  urged 
on  behalf  of  the  petitioners  that  while  the  five  aldermen 
elected  in  1900  hold  over  and  are  entitled  to  act  as  aldermen 
of  the  city  in  its  new  class  until  the  expiration  of  the  term 
for  which  they  were  elected,  namely,  till  April,  1902,  never- 
theless, the  city  should  elect  five  other  aldermen  for  the  term 
of  two  years  from  April,  1901,  thus  making  the  city  council 
for  the  term  of  one  year  begining  April,  1901,  and  ending 
April,  1902,  to  consist  of  ten  aldermen,  being  two  from  each 
ward,  instead  of  five  aldermen,  or  one  from  each  ward,  as  pro- 
vided by  statute  generally  with  reference  to  cities  of  the  first 
class. 

The  case  turns  purely  upon  the  construction  of  our  own 
particular  statutes,  and  we  are  without  precedent  to  guide  or 
authority  to  aid  us.  We  have  been  cited  to  some  authorities 
from  other  jurisdictions,  but  we  cannot  see  that  they  are  in 
point,  it  being  evident  that  the  statutes  under  consideration 
differed  somewhat  from  ours.  Even  if  this  were  not  the 
case,  if  the  language  of  our  statute  is  not  of  doubtful  import 
and  is  such  as  to  admit  of  easy  construction,  we  would  not 
feel  inclined  to  place  much  reliance  upon  the  decisions  of 
courts  in  other  states,  because  even  if  the  statute  directly 
involved  were  the  same  as  ours,  other  statutes  bearing  in- 
cidentally upon  the  same  question  and  tending  to  throw  light 
upon  the  legislative  intent,  might  be  entirely  different. 

While  a  city  of  the  second  class,  the  municipal  council  of 
Colorado  Springs,  consisted  of  two  aldermen  from  each  ward, 
one  to  be  elected  annually  at  the  regular  municipal  election, 
and  all  for  the  term  of  two  years,  so  that  there  would  always 
be  in  the  council  two  members  from  each  ward,  whose  terms 
of  service  would  expire,  however,  in  different  years.  At 
every  municipal  election,  there  would  be  one  alderman  from 
each  ward  who  would  hold  over  for  a  year.  Laws,  1887, 
p.  439,  sec.  1 ;  Mills,  Ann.  Stats,  sec.  4504.  The  membership 
of  city  councils  in  cities  of  the  first  class  was  the  same  until 
the  year  1895,  when  it  was  enacted  by  the  legislature  that 


1901.]  Habbis  v.  Chambers.  258 

such  city  oouncils  should  consist  of  one  alderman  for  each 
ward,  who  should  be  elected  on  the  first  Tuesday  of  April  of 
each  odd-numbered  year,  and  whose  term  of  service  should 
be  two  years.  Laws,  1895,  p.  218,  sec.  2;  3  Mills'  Ann. 
Stats,  sec.  4497.  As  the  law  originally  stood,  a  city  of  the 
second  class  upon  changing  its  grade  to  that  of  a  city  of  the 
first  class,  organized  by  the  election  of  all  oflScers  properly 
belonging  to  its  new  grade,  and  it  was  specifically  provided 
that  on  their  election  and  qualification,  the  term  of  service  of 
all  former  officers  should  expire.  Gen.  Stats,  sec.  3363.  In 
1891,  this  section  was  amended  in  several  particulars,  but 
chiefly  and  materially  by  adding  thereto  the  following  pro- 
viso :  "  Provided,  that  the  organization  under  the  provisions 
of  this  act  of  any  city  of  the  second  class  as  a  city  of  the  first 
class,  shall  not  be  held  to  work  the  removal  from  office  of  any 
alderman  of  such  city  of  the  second  class  whose  term  of  office 
will  not  have  expired,  but  such  alderman  shall  be  one  of  the 
aldermen  for  his  ward  for  such  city  in  its  new  grade.  "  Laws, 
1891,  p.  374,  sec.  1.  In  1897,  this  section  was  re-enacted 
with  some  slight  amendments,  but  the  proviso  remained  the 
same,  so  far  as  it  affected  the  organization  of  a  city  of  the 
second  class  as  a  city  of  the  first  class.  Laws,  1897,  p.  274, 
sec.  1. 

It  is  the  seeming  conflict  between  this  proviso  and  the  act 
of  1895  requiring  the  election  of  only  one  alderman  from  each 
ward  in  cities  of  the  first  class,  which  gives  rise  to  this  con- 
troversy. We  think  the  contention  of  the  petitioners  is 
founded  upon  and  sustained  by  the  better  reason.  If  the 
claim  of  the  respondent  be  admitted,  then  the  people  of  the 
city  would  be  deprived  of  the  right  at  the  first  election  after 
the  city  became  one  of  the  first  class,  to  choose  any  membere 
of  the  city  council,  the  municipal  legislature,  which  would 
have  the  sole  control  and  management  of  all  municipal  affairs. 
Of  course,  the  state  legislature  might  have  so  enacted  if  it 
desired,  but  unless  such  intention  was  clearly  expressed,  it 
will  not  be  presumed,  the  manifest  spirit  and  intent  of  all  our 
laws  relating  to  the  creation  of  municipal  bodies  being  to  give 
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to  the  people  the  right  of  local  self-government,  including  of 
course  the  most  important  right  of  selection  of  all  municipal 
officials.  Again,  if  the  contention  of  the  respondent  be  cor- 
rect, the  terms  of  office  of  the  five  hold-over  aldermen  expire 
in  1902,  and  the  statute  permitting  the  election  of  aldermen 
for  cities  of  the  first  class  only  in  the  odd-numbered  years, 
there  would  be  a  hiatus  in  the  city  government  for  one  year, 
from  April,  1902,  to  April,  1903,  for  which  the  legislature  had 
made  no  provision  whatever.  Counsel  contends  that  the 
five  aldermen  elected  in  April,  1900,  would  still  further  hold 
over  until  April,  1903,  under  that  general  provision  of  law 
permitting  officers  to  hold  over  until  their  successors  are 
elected  and  qualified.  Without  going  into  the  question  as 
to  whether  these  aldermen  are  such  officers  as  could  hold 
over  under  that  provision  of  law,  we  need  only  say  that  such 
legislative  intent  will  not  be  presumed  unless  clearly  ex- 
pressed, or  necessarily  implied  in  order  to  carry  on  the  muni- 
cipal government,  and  such  is  not  the  case  here.  The  language 
of  the  proviso  to  which  we  have  referred  is  that  each  of  the 
hold-over  aldermen  ^*  shall  be  one  of  the  aldermen  for  his 
ward  for  such  city  in  its  new  grade.*"  This  might  not  be 
conclusive  in  itself,  if  there  were  any  reason  to  qualify  or 
modify  the  apparent  meaning  of  the  language  because  of  the 
purpose  and  object  sought  to  be  accomplished,  as  shown  by 
the  language  used  in  other  sections  of  the  statute  pertaining 
to  the  subject.  We  do  not  discover,  however,  any  such  rea- 
son. We  think  the  most  reasonable  construction  is  that  the 
language  was  intended  to  mean  exactly  what  it  says,  accord- 
ing to  the  ordinary  meaning  of  the  words  used. 

At  the  same  time  when  section  3363  was  amended  by  the 
act  of  1891,  section  3375  of  the  same  chapter  was  also  amended. 
Laws,  1891,  p.  375,  sec.  3.  This  amendment  changed  the  ex- 
isting law  with  reference  to  the  election  of  mayor,  and  pro- 
vided that  thereafter  the  mayor  of  a  city  of  the  first  class  should 
be  elected  biennially  in  the  odd-numbered  year,  on  the  first 
Tuesday  in  April,  for  a  term  of  two  years,  the  act  specially  pro- 
viding, however,  that  in  case  of  the  organization  of  cities  of 
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the  first  class  in  even  years,  the  mayor  should  be  elected  to 
hold  such  office  only  until  his  successor  should  be  elected  and 
qualified  in  the  next  succeeding  year.  This  clearly  shows 
that  the  attention  of  the  legislature  was  specially  directed  to 
the  fact  that  in  changing  the  terms  and  the  time  of  election 
for  officers  of  cities  of  the  first  class  to  the  odd-numbered 
years,  a  hiatus  in  the  city  government  might  occur,  and  there- 
fore it  specially  provided  against  it.  Now,  it  seems  reasonable 
to  suppose  that  if  its  intent  with  reference  to  the  aldermen 
was  as  respondent  contends,  it  would  have  made  some  specific 
provision  in  regard  to  it,  as  it  did  with  reference  to  the  mayor. 
It  is  unreasonable  to  suppose  otherwise.  Reading  together 
the  act  of  1895  and  that  of  1897,  to  which  we  have  referred, 
the  proviso  in  the  latter  cannot  well  be  otherwise  considered 
than  as  an  exception  to  the  former.  If  it  be  contended  that 
the  enactment  of  the  statute  of  1895,  being  the  later  expres- 
sion of  the  legislative  intent,  repealed  by  implication  the  pro- 
viso in  section  4  of  the  act  of  1891,  it  can  be  urged  with 
additional  force  that  the  act  of  1897  re-enacted  and  reinstated 
the  proviso.  By  this  enactment,  considering  it  in  connection 
with  previous  legislation  on  the  same  subject,  the  legislature 
in  our  opinion  clearly  manifested  the  intention  that  both  stat- 
utes should  stand.  They  are  not  necessarily  inconsistent,  nor 
irreconcilably  in  conflict.  They  in  effect  constitute  one  pro- 
vision, viz,  that  the  city  council  in  a  city  of  the  firat  class  shall 
consist  of  one  alderman  from  each  ward,  save  in  the  first  year 
of  its  existence,  when  it  shall  be  composed  of  two  aldermen 
from  each  ward.  The  law  is  mandatory  in  its  requirement 
that  when  a  second  class  city  becomes  a  city  of  the  first  class, 
it  shall  organize  by  the  election  of  such  officials  as  are  nec- 
essary and  provided  by  statute  for  the  municipality  in  its  new 
class.  Among  these  are  the  aldermen,  one  from  each  ward. 
The  statute  of  1891  is  also  equally  explicit  and  mandatory  in 
its  provision  that  the  change  of  class  shall  not  work  the  re- 
moval from  office  of  aldermen  of  the  city  of  the  second  class 
whose  term  had  not  expired,  and  that  they  should  continue 
to  serve  as  aldermen  of  the  city  in  its  new  class  until  the  ex- 
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pii'ation  of  the  term  for  which  they  had  been  originally  elected. 
The  power  of  the  legislature  to  make  such  provision  cannot 
be  questioned.  It  is  nowhere  provided,  however,  either  in 
terms  or  by  reasonable  implication,  that  these  hold-over  alder- 
men should,  during  the  term  of  their  holding  over,  constitute 
the  entire  body  of  the  city  council. 

Our  conclusion  might  possibly  be  changed,  if  we  could  see 
any  ground  whatever  for  anticipating  any  detriment  or  harm 
to  a  city  of  the  first  class  because  for  the  first  year  of  its  ex- 
istence it  should  have  two  aldermen  from  each  ward  instead 
of  one,  but  we  fail  to  discover  any,  and  none  has  been  sug- 
gested by  counsel  in  the  able  argument  which  he  has  presented. 
On  the  contrary  it  could  be  contended  with  reason  and  ef- 
fect that  it  might  be  of  material  benefit  to  the  municipality  to 
have  in  its  council  for  the  first  year  of  its  existence  one  mem- 
ber from  each  ward  who  was  presumably  familiar  with  the 
then  condition  of  the  municipal  affairs. 

The  judgment  will  be  affirmed. 

Affirmed. 

Thomson,  J.,  not  sitting. 
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SwoFFORD  Brothers  Dry  Goods  Company  bt  al.  y. 

Livingston  et  al. 

1.  Appbal  Bonds — Liability  of  Obligors — Common-Law  Bonds. 
The  fact  that  an  appeal  bond  is  not  in  compliance  with  the  statute  and 

that  everything  done  in  connection  with  the  attempted  appeal  was 
a  nullity,  does  not  excuse  the  obligors  from  liability  thereon.  Au 
obligation  assumed  voluutarily  and  for  a  sufficient  consideration, 
if  consistent  with  the  policy  of  the  law  and  repugnant  to  no  stat- 
utory provision  is  valid  at  common  law. 

2.  Samx— Dismissal  of  Appeal— Consideration. 

Where  an  appeal  bond  was  filed  and  an  appeal  taken  to  the  supreme 
court  and  that  court  dismissed  the  appeal  for  want  of  jurisdiction, 
the  stay  of  proceedings  upon  the  judgment  secured  by  filing  the 
appeal  bond  was  a  sufficient  consideration,  and  the  obligors  cannot 
escape  liability  by  asserting  the  invalidity  of  the  bond. 

3.  Samk. 

Where  an  appeal  was  taken  to  the  supreme  court  and  was  dismissed 
for  want  of  jurisdiction  and  the  files  were  directed  to  be  transferred 
to  the  court  of  appeals  where  a'writ  of  error  was  sued  out  and  the 
cause  prosecuted  on  error  in  that  court,  it  was  not  a  continuation  of 
the  appeal.  The  appeal  had  been  dismissed,  and  a  right  of  action 
accrued  upon  the  appeal  bond  at  the  time  of  the  dismissal,  but  the 
measure  of  damages  in  case  of  a  reversal  by  the  court  of  appeals 
would  be  different  from  the  measure  of  damage  in  case  of  affirm* 
ance.  The  dismissal  of  the  appeal  for  want  of  jurisdiction  by  the 
supreme  court  did  not  operate  as  an  affirmance  of  the  judgment. 

Appeal  from  the  District  Court  of  Pueblo  County. 

Mr.  W.  B.  Vates,  Mr.  E.  C.  Glenn,  Mr.  W.  B.  McNebl, 
Messrs.  Bicksler  &  McLean  and  Messrs.  Rogers,  Cuth- 
BERT  &  Ellis,  for  appellants. 


Mr.  C.  S.  Essex,  for  appellees, 
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Thomson,  J. 

on  behbabino. 

This  is  a  suit  upon  a  bond  executed  for  the  purposes  of  an 
appeal.  Judgment  was  rendered  for  the  defendants  upon 
the  complaint,  answer  and  replication.  The  following  is 
what  those  pleadings  show :  The  judgment  from  which  the 
appeal  was  attempted  was  a  judgment  against  the  defend- 
ants annulling  certain  chattel  mortgages  and  directing  an 
accounting.  The  defendants,  thinking  to  secure  a  reversal 
in  the  supreme  court,  prayed  an  appeal.  The  district  court 
allowed  the  appeal,  fixed  a  time  for  giving  the  bond,  and 
approved  the  bond  when  it  was  given.  The  defendants  at- 
tempted to  prcisecute  their  supposed  appeal  by  lodging  the 
proper  transcript  in  the  supreme  court.  When  the  case  was 
finally  reached  in  that  tribunal,  it  was  disposed  of  by  the 
following  order : 

**  Isaac  Livingston,  Othelia  Glass  ^ 
and  Z.  Taub,  Appellants, 

V. 

"  Swofford  Bros.  Dry  Goods  Com- 
pany et  al..  Appellees. 

**  At  this  day  come  the  parties  hereto  by  their  attorneys  of 
record,  and  this  cause  coming  on  for  oral  argument,  and  it 
appearing  that  this  court  is  without  jurisdiction  to  hear  and 
determine  this  cause,  it  is  therefore  ordered  by  the  court, 
that  the  appeal  herein  be  and  is  hereby  dismissed  for  want 
of  jurisdiction ;  and  the  clerk  of  this  court  is  directed  to 
transmit  all  files  in  this  cause  to  the  court  of  appeals  if  said 
appellant  shall  so  elect  to  further  prosecute." 

The  following  is  a  copy  of  the  bond : 

**  Enow  all  men  by  these  presents.  That  we,  Isaac  Living- 
ston, Othelia  Glass  and  Z.  Taub,  as  principals,  R.  F.  Lytle 
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as  surety,  all  except  the  said  Livingston  of  the  County  of 
Pueblo  and  State  of  Colorado,  are  held  and  firmly  bound 
unto  Swofford  Brothers  Dry  Goods  Company,  a  corporation, 
and  all  others  to  this  cause  as  plaintiffs  named,  in  the  penal 
sum  of  three  thousand  dollars,  for  the  payment  of  which 
well  and  truly  to  be  made  we  and  each  of  us  bind  ourselves, 
our  heirs,  executors  and  administrator,  jointly  and  severally, 
firmly  by  these  presents.  Sealed  with  our  seals  and  dated 
at  Pueblo,  Colorado,  this  26th  day  of  February,  in  the  year 
of  our  Lord,  one  thousand  eight  hundred  and  ninety-five. 
The  condition  of  the  above  obligation  is  such.  That,  Whereas, 
the  said  Swofiford  Brothers  Dry  Goods  Company,  a  corpora- 
tion, and  said  other  plaintiffs  did,  on  the  13th  day  of  Janu- 
ary, one  thousand  eiglit  hundred  and  ninety-five,  at  a  term 
of  the  District  Court,  then  being  holden  within  and  for  the 
County  of  Pueblo,  in  the  Tenth  Judicial  District  of  the 
State  of  Colorado,  obtain  a  judgment  and  decree  against  the 
above  bounded,  Isaac  Livingston,  Othelia  Glass  and  Z.  Taub, 
setting  aside  and  annulling  certain  chattel  mortgages  to 
them  executed  by  I.  S.  Glass,  bearing  date  June  15,  1894, 
for  costs  of  suit  and  other  relief,  said  case  being  numbered 
4391.  From  which  judgment  and  decree  the  said  Isaac  Liv- 
ingston, Othelia  Glass  and  Z.  Taub  have  prayed  for  and 
obtained  an  appeal  to  the  Supreme  Court  of  said  State  of 
Colorado.  Now  if  the  said  appellants,  Isaac  Livingston, 
Othelia  Glass  and  Z.  Taub,  shall  duly  prosecute  said  appeal 
and  shall  pay  to  said  Swofford  Brothers  Dry  Goods  Company 
et  aL,  the  said  appellees,  all  costs  and  damages  that  shall  be 
adjudged  to  said  appellees  on  said  appeal,  and  also  if  said 
appellants  will  satisfy  and  perform  the  said  judgment  or  or- 
der appealed  from  in  case  it  shall  be  affirmed,  and  any 
judgment  or  order  which  the  Supreme  Court  of  said  state 
may  render,  or  order  to  be  rendered,  by  the  said  District 
Court,  not  exceeding  in  amount  or  value  the  original  judg- 
ment rendered  in  the  District  Court,  then  the  above  obligation 


260  Dby  Goods  Co.  v.  Livingston.      [April  T., 

to  be  null  and  void,  otherwise  to  remain  in  full  force  and 

virtue. 

"  Isaac  Livingston,  [l.  s.] 
By  Patrick  &  Essex,  his  Attorneys,    [l.  s.] 

"  Othelia  Glass,  [l.  s.] 

"  Z.  Taub,  [l.  8.] 

"  R.  F.  Lytlb."  [l.  8.] 

The  breaches  assigned  are  the  dismissal  of  the  appeal,  the 
neglect  of  the  defendants  to  take  another  appeal  or  procure 
the  allowance  of  another  supersedeas  within  thirty  days 
after  the  dismissal,  and  their  failure  to  perform  the  judgment 
from  which  the  appeal  was  taken. 

Except  where  the  controversy  relates  to  a  franchise  or 
freehold,  there  is  no  appeal  to,  or  writ  of  error  from,  the 
supreme  court  to  review  the  final  'judgment  of  an  inferior 
court,  unless  the  judgment,  or,  in  replevin,  the  value  found, 
exceeds  $2,500,  exclusive  of  costs.  Sec.  406a,  Mills'  Ann. 
Code.  The  only  appeal  bond  provided  for  by  the  statute  is 
conditioned  for  the  payment  of  the  judgment,  costs,  interest 
and  damages,  if  the  judgment  shall  be  affirmed,  and  for  the 
due  prosecution  of  the  appeal.  Mills'  Ann.  Code,  sec.  888. 
The  controversy  here  does  not  relate  to  a  franchise  or  free- 
hold ;  the  case  was  not  replevin  ;  and  the  judgment  was  for 
no  specific  sum.  There  could,  therefore,  be  no  appeal  from 
that  judgment  to  the  supreme  court.  Except  as  to  the  due 
prosecution  of  the  appeal,  the  conditions  of  the  bond  were 
not  those  required  by  the  statute,  and  the  bond  was  not  a 
statutory  obligation.  There  was  no  appeal,  and  all  the  pro- 
ceedings by  means  of  which  an  appeal  was  attempted,  were 
void. 

But  conceding  to  the  defendants  that  the  appeal  bond  is 
not  a  compliance  with  the  statute,  and  that  everything  done 
in  connection  with  the  attempted  appeal  was  a  nullity,  they 
are  not,  therefore,  excused  from  liability  on  their  bond.  That 
the  bond  fails  of  conformity  with  the  statute,  is  not,  of  itself, 
available  as  a  defense.     There  is  no   restriction   upon  the 
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liberty  of  parties  to  enter  into  lawful  contracts;  and  an 
obligation  assumed  voluntarily,  and  for  a  sufficient  consid- 
eration,  if  consistent  with  the  policy  of  the  law,  and  re- 
pugnant to  no  statutory  provision,  is  valid  at  common  law. 
Abbott  V.  WUliams^  15  Colo.  512;  Smith  v.  'StiLbba^  ^ante^ 
p.  130 ;  63  Pac.  Rep.  955.  The  defendants  executed  this 
bond  voluntarily ;  the  appeal  they  sought  was  allowed,  and  the  * 
bond  approved.  The  stay  of  execution  which  resulted  was 
an  adequate  consideration  for  the  obligation ;  no  condition 
of  the  bond  is  against  public  policy,  or  forbidden  by  the  stat- 
utes, and,  as  a  common-law  obligation  it  is  valid  and  enfor- 
cible  in  accordance  with  its  terms. 

The  bond  was  executed  for  the  purpose  of  staying  proceed- 
ings upon  the  judgment ;  it  accomplished  its  purpose ;  and 
the  defendants  cannot,  after  the  full  benefit  of  an  appeal  has 
been  taken  and  appropriated,  escape  liability  for  the  injury 
which  resulted,  by  asserting  its  invalidity.  They  are  estopped 
to  deny  that  an  appeal  was  taken,  and  that  its  effects  was, 
while  it  was  pending,  to  deprive  the  plaintiffs  of  the  benefit 
of  their  judgment.  Shannon  v.  Dodge^  18  Colo.  164 ;  Mueller 
V.  KeJly^  8  Colo.  App.  527 ;  Creswell  t».  fferr,  9  Colo.  App, 
185 ;  Me$erve  v.  Clark^  115  111.  580.  We  excerpt  the  follow- 
ing from  the  opinion  in  the  case  last  cited,  as  being  peculiarly 
applicable  to  the  conditions  existing  here :  ^'  It  is  clear  the 
bond  was  filed  by  the  parties  executing  it  for  the  express  pur- 
pose of  taking  an  appeal  from  the  judgment  to  this  court. 
The  bond  itself  recites  that  the  appeal  had  been  prayed  for 
and  obtained^  and  provides  the  bond  is  to  be  void  if  the  appeal 
is  prosecuted  with  effect,  etc.  These  facts  considered,  the 
question  is  not  whether  the  appeal  was  properly  taken,  for 
it  is  conceded  it  was  not;  but  the  question  is,  ought  the 
appellant  in  a  suit  upon  the  bond,  to  be  heard  to  say  that  no 
appeal  was  ever  taken  ?  Upon  what  principle  can  she  be  per- 
mitted to  question  the  truth  of  the  recitals  in  that  instrument? 
The  general  rule  unquestionably  is,  that  the  maker  of  a  bond 
is  bound  by  the  recitals  in  it,  whether  they  are  true  or  false. 
•  *  •  We  see  no  reason  why  the  bond  in  question  is  not 
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valid  as  a  voluntary  contract.  There  is  certainly  no  law  pro- 
hibiting parties  from  entering  into  such  an  obligation,  and  the 
expenses  incurred  by  appellee  in  defending  the  appeal  on  the 
faith  of  the  bond,  afford  a  sufficient  consideration  for  enter- 
ing into  it." 

The  supreme  court,  in  dismissing  the  appeal,  directed  the 
transmission  of  the  files  in  the  cause  to  the  court  of  appeals 
in  case  the  defendants  desired  to  further  prosecute ;  and  in 
their  answer  the  defendants  stated  that  they  elected  to  pros- 
ecute further,  and,  accordingly,  sued  out  a  writ  of  error  from 
the  court  of  appeals,  and  caused  the  entire  record  to  be  filed 
in  that  court,  where,  at  the  time  of  answering,  it  was  still 
pending.  The  case  brought  into  the  court  of  appeals  by  writ 
of  error  was  a  new  suit.  It  was  not  a  continuation  of  the 
appeal.  The  appeal  had  been  dismissed,  and  a  right  of  ac- 
tion upon  the  bond  accrued  to  the  plaintiffs  at  the  time  of 
the  dismissal.  But,  in  a  suit  upon  the  bond,  the  measure  of 
damages,  in  case  of  a  reversal  by  the  court  of  appeals,  and 
the  measure  of  damages  in  case  of  an  affirmance  by  that  court, 
would  be  quite  different. 

The  plaintiffs  have  assigned,  as  a  breach  of  the  conditions 
of  the  bond,  the  failure  of  the  defendants  to  take  another  ap- 
peal or  supersedeas  within  thirty  days  after  the  dismissal. 
The  idea  in  the  mind  of  the  pleader  seepis  to  have  been  that 
from  such  failure  an  affirmance  of  the  judgment  resulted. 
For  that  assignment  reliance  is  evidently  had  upon  section 
897  of  the  Code :  "  The  dismissal  of  an  appeal  may,  by  order 
of  the  court,  be  made  without  prejudice  to  another  appeal  or 
writ  of  error ;  but  unless  another  appeal  or  supersedeas  be 
taken  or  allowed  within  thirty  days  after  such  dismissal,  the 
dismissal  of  an  appeal  or  writ  of  error  shall  operate  as  an  af- 
firmance of  the  judgment  of  the  trial  court,  so  as  to  make 
the  sureties  upon  the  undertaking  given  by  the  appellant  or 
plaintiff  in  error,  liable  on  such  undertaking."  Manifestly, 
that  section  was  intended  to  apply  only  to  an  appeal  of  which 
the  court  would  have  jurisdiction  if  the  case  were  properly 
before  it,  and  the  subject-matter  of  which  might  be  brought 
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wiUiin  its  jurisdiction  by  further  proceediugs.  But  by  no 
appeal  or  writ  of  error  could  the  supi-eme  court  acquire  jur- 
isdiction of  the  case  at  bar. .  Another  appeal  or  supersedeas 
would  be  utterly  useless ;  and  for  the  reason  that  the  court 
was  absolutely  without  jurisdiction  to  entertain  an  appeal  or 
writ  of  error,  or  to  make  any  order  in  the  case,  except  an 
order  dismissing  the  appeal,  the  dismissal  could  not  operate 
as  an  afSrmance  of  the  judgment.  That  another  appeal  or 
supersedeas  was  not  taken  or  allowed,  was  no  breach  of  the 
conditions  of  the  bond. 

But  the  complaint  charges  that  the  appeal  was  dismissed. 
The  bond  was  conditioned  for  the  due  prosecution  of  the  ap- 
peal. By  the  due  prosecution  of  the  appeal  is  meant  its  ef- 
fectual prosecution,  and  the  dismissal  was  the  result  of  a 
want  of  such  prosecution.  Charging  the  dismissal  of  the 
appeal  was,  therefore,  equivalent  to  charging  the  failui*e  of 
the  defendants  to  prosecute  their  appeal  effectually,  and  such 
failure  was  a  breach  of  the  conditions  of  the  bond.  A  right 
of  action  upon  the  bond  therefore  accrued  to  the  plaintiffs. 

Let  the  judgment  be  reversed. 

Beversed. 


<•■•! 


[No.  1982.] 

Bbowns  v.  Lutin. 

1.  Appellate  Pbaotiob—Findikos  of  Trial  Coubt— Evidbhcb. 
The  appellate  court  will  nut  disturb  the  finding  of  tlie  trial  court  upon 

conflicting  evidence,  if  there  is  sufficient  evidence  to  suppoit  the 
finding. 

2.  Sams. 

The  fact  that  a  jury  at  one  trial  and  the  court  at  another  made  the  same 
findings  as  to  the  essential  and  controlling  fact,  should  have  some 
weight  with  the  appellate  court  in  determining  whether  there  was 
sufficient  evidence  to  support  tlie  finding. 

8.  Pbactics — ^Pleadino— Amendment  Dubing  Tbial. 

The  courts  have  large  discretionary  power  with  reference  to  the  amend* 
ment  of  pleadings,  and  it  was  no  abuse  of  that  discretion  to  permit 
a  defendant  to  amend  his  answer  during  trials  where  the  plaintiff 
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claimed  no  sarprise,  and  was  given  time  to  plead  to  such  amend- 
ment, which  he  did  both  by  demurrar  and  motion  to  strike. 

4.  Pbagtice—Evidbnce— Tbial  to  Coubt. 

Where  after  a  trial  to,  and  disagreement  by,  a  Jury,  the  cause  was  by 
stipulation  submitted  to  the  court  upon  the  evidence  as  introduced 
and  received  before  the  jury,  an  appelliyit  cannot  on  appeal  insist 
on  eiTors  in  the  admission  and  exclusion  of  evidence. 

5.  EviDBNCB — Trial  to  Coubt— Pbbbumptions. 

Wliere  trial  was  to  the  court,  it  will  be  presumed  that  in  rendering  judg- 
roent,  the  court  discarded  incompetent  evidence  and  relied  only  upon 
that  which  was  properly  admissible. 

6.  Pbactice— Tbial  to  Court— Instbuctions. 

Where  after  trial  to,  and  disagreement  by,  a  jury,  the  cause  was  by 
stipulation  submitted  to  the  court  and  decided  upon  the  evidence 
as  introduced  before  the  Jury,  on  appeal  no  objection  can  be  raised 
to  the  instructions  of  the  court. 

Error  to  the  District  Court  of  Logan  County. 

Mr.  W.  L.  Hays,  for  plaintifif  in  error. 

Mr.  H.  N.  Hatnbs,  for  defendant  in  error. 

Wilson,  P.  J. 

This  suit  was  brought  by  plaintiff  Browns  to  recover  pos- 
session of  certain  realty,  from  which  he  claimed  to  have  been 
wrongfully  and  unlawfully  ousted  by  the  defendant,  and  also 
to  recover  damages  for  the  alleged  unlawful  eviction.  Plain- 
tiff claimed  possession  by  virtue  of  a  lease  for  three  years 
from  the  owner  of  the  land,  and  defendant  claimed  title  under 
a  subsequent  purchase  from  the  owner  and  lessor.  The  de- 
fense was  substantially  to  the  effect  that  the  plaintiff,  prior 
to  defendant's  purchase,  had  agreed  to  a  surrender  of  his 
lease.  At  the  outset,  the  sum  of  $10.00  only  seems  to  have 
been  the  amount  involved.  The  case  was  tried  in  the  dis- 
trict court  three  times  to  juries,  resulting  in  two  verdicts, 
one  for  each  of  the  parties,  and  in  one  disagreement.  After 
the  last  trial,  and  the  failure  of  the  jury  to  agree,  the  cause 
was  by  written  stipulation  of  the  parties  submitted  to  the 
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court  for  determination  upon  the  evidence  as  introduced  be- 
fore the  jury.  The  judgment  of  the  court  was  in  favor  of 
the  defendant.     There  have  been  therefore  four  trials. 

As  we  view  the  case,  it  tui*ns  solely  upon  a  question  of 
fact.  The  evidence  on  neither  side  was  very  conclusive,  and 
was  in  the  highest  degree  conflicting ;  but  the  question  hav- 
ing been  resolved  by  the  court  in  favor  of  the  defendant,  and 
there  being  sufficient  evidence  to  support  the  finding,  this 
court,  under  the  well  settled  and  familiar  rule  in  such  cases, 
will  not  undertake  to  disturb  the  finding  or  judgment.  We 
cannot  agree  with  counsel  that  there  was  no  evidence  what- 
ever to  sustain  the  finding.  The  fact  alone  that  the  jur}*  at 
one  trial,  and  the  court  at  another  trial,  had  made  the  same 
findings  as  to  the  essential  and  controlling  fact,  should  have 
some  weight  in  considering  whether  there  was  sufficient  evi- 
dence to  support  the  verdict  of  the  one  and  the  finding  of 
the  other. 

At  some  stage  of  the  proceedings,  but  the  precise  stage  we 
cannot  determine  from  the  record,  the  court  allowed  the  de- 
fendant to  file  an  amendment  to  his  answer,  in  which  it  was 
claimed  another  defense  was  attempted  to  be  set  up.  Plain- 
tiff complains  of  this  as  being  grievous  and  prejudicial  error. 
The  Code  expressly  vests  in  courts  a  large  discretionary  power 
with  reference  to  amendments  to  pleadings.  There  does  not 
appear  to  have  been  any  abuse  of  discretion  here,  because 
there  is  no  suggestion  of  surprise,  and  the  plaintiff  was  allowed 
ample  time  to  plead  to  the  amendment,  a  privilege  of  which 
he  availed  himself,  both  by  demurrer  and  by  a  motion  to 
strike.  Whether  the  amendment  presented  a  good  defense, 
and  whether  there  was  any  evidence  to  support  it,  is  another 
question,  which,  however,  it  is  not  necessaiy  for  us  to  con*- 
sider.  Even  if  it  should  be  held  that  the  amendment  did  not 
set  up  another  and  a  good  defense,  or  that  there  was  no  evi- 
dence in  support  of  it,  it  would  avail  the  plaintiff  nothing, 
because  the  controlling  fact  in  the  case  to  which  we  have 
referred,  and  which  did  set  up  a  good  defense,  was  set  forth 
in  the  original  answer. 
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There  are  some  errors  assigned  as  to  the  admission  and  ex- 
clusion of  evidence,  but  the  plaintiff  is  precluded  from  in- 
sisting upon  these,  for  the  reason  that  the  cause  was  submitted 
to  the  court  by  his  express  stipulation,  upon  the  evidence 
as  theretofore  introduced  and  received  before  the  jury.  It 
was  in  effect,  of  course,  a  trial  to  the  court,  upon  evidence 
submitted  by  the  stipulation  of  the  parties.  Moreover,  when 
trial  is  to  the  court,  the  leg^  presumption  is  that  the  court 
in  rendering  judgment  discards  such  evidence  as  may  be  in- 
competent, and  relies  only  upon  that  which  is  properly  ad- 
missible. 

Plaintiff's  counsel  in  his  brief  also  vigorously  attacks  a 
number  of  the  instinictions  given  by  the  court  to  the  jury.  It 
is  obviously  unnecessary  to  consider  these,  because  the  judg- 
ment which  he  brings  here  is  one  rendered  by  the  court,  at 
a  trial  to  it  without  the  intervention  of  a  jury.  No  instruc- 
tions therefore  were  given,  and  those  given  to  the  jury  at  a 
former  trial  are  not  before  us  for  consideration.  The  trial 
in  which  the  judgment  was  rendered  was  another  and  a  new 
trial. 

The  judgment  will  be  affirmed. 

AffirmedL 

GuNTEB,  J.,  not  sitting. 


[]fo.  1975.] 

Perkins  v.  Boyd. 

1.   MEOHAKICS'  LlEK8~Ck>KTBACTS. 

Where  the  owner  of  a  lot  entered  into  a  written  contract  with  a  oon* 
tractor  to  build  a  retaining  wall  across  one  end  of  her  lot  and 
shortly  subsequent  it  was  agreed  to  extend  the  wall  along  each  side 
of  the  lot,  and  shortly  after  this  it  was  farther  agreed  that  the  con- 
tractor should  build  a  foundation  wall  for  a  residence  on  the  lot^ 
both  of  which  subsequent  agreements  were  evidenced  solely  by  let- 
ters from  the  contractor  to  the  lot  owner  stating  for  what  sum  he 
would  do  the  work,  and  the  referee  specially  found  that  all  the  work 
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in  contemplation  from  the  flrot,  the  original  contract  and  sub- 
■equent  letters  formed  but  one  continuous  contract  and  the  contract- 
or's right  to  file  a  mechanic's  lien  for  the  entire  work  dates  from 
the  last  work  done  under  any  of  the  agreements. 

2.  MECHANICS'  Liens— Assignment. 

The  assignment  of  a  debt  entitled  to  a  mechanic's  lien  carries  with  it 
the  lien  and  vests  in  the  assignee  the  right  to  enforce  it. 

8.  Mechanics'  Liens— Extension  of  Lien— Joint  Ownership. 

Whether  or  not  a  mechanic's  lien  may  ever  be  extended  to  or  decreed 
upon  property  not  embraced  in  the  lien  statement,  it  cannot  be  ex- 
tended to  and  decreed  upon  such  property  owned  jointly  by  the 
owner  of  the  property  included  in  the  statement  and  her  husband, 
where  no  facts  were  shown  to  exist  which  would  entitle  the  lien 
claimant  to  a  lien  upon  the  husband's  interest. 

4.  Mechanics'  Liens — Attorneys'  Fees — Constitutional  Law. 

That  part  of  the  mechanic's  lien  act  which  provides  for  an  attorney's 
fee  for  plaintiff's  attorney  to  be  taxed  as  costs  is  unconstitutional 
and  void. 

Error  to  the  Distriet  Court  of  El  Paso  County. 
Mr.  Chablbs  J.  Perkins,  for  plaintiff  in  error. 

No  appearance  for  defendant  in  enx)r. 

Wilson,  P.  J. 

This  was  a  suit  to  enforce  a  mechanic's  lien.  The  state- 
ment of  lien  which  was  the  basis  of  the  action  sought  to 
charge  lot  seventeen,  in  block  four,  of  a  certain  subdivision  of 
the  town  of  Manitou,  of  which  defendant,  Mrs.  Perkins,  was 
alleged  to  be  the  owner,  with  a  lien  for  certain  rock  furnished 
to  the  contractors  by  plaintiff  Boyd  for  the  construction  of 
retaining  walls,  and  foundation  or  basement  for  a  residence 
on  said  lot ;  and  also  for  several  accounts  for  work  and  labor 
by  different  individuals  upon  said  improvements,  assigned  to 
plaintiff.  The  matter  was  referred  to  a  referee,  who  made 
a  written  report  containing  findings  of  fact,  and  conclusions 
of  law.  In  accordance  with  this,  judgment  was  rendered  by 
the  court.  Whether  the  findings  of  fact  by  the  referee  were 
sustained  by  the  evidence,  we  are  unable  to  determine  in  all 
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respects,  because  the  evidence  submitted  to  him,  if  any,  out* 
side  of  a  few  exhibits,  is  not  preserved  in  the  record,  and  is 
not  befoi*e  us. 

The  defendant  strenuously  insists  that  the  materials  were 
furnished  and  the  labor  done  under  three  separate  and  distinct 
contracts,  for  separate  and  distinct  work,  and  that  hence  there 
is  fatal  error,  because  the  entire  action  of  plaintiff,  both  in  fil- 
ing his  statement  of  lien  and  in  seeking  to  enforce  it,  is  based 
upon  the  theory  that  there  was  only  one  contract,  and  can  be 
maintained  only  on  that  theory.  In  this  contention,  we  think 
the  defendant  is  wrong.  It  sufficiently  appeared  from  the  ex* 
hibits,  pleadings,  and  findings  of  the  referee,  that  the  so-called 
separate  agreements  between  the  defendant  and  the  contract- 
ors were  simply  one  contract.  All  of  the  work  done  under 
the  various  so-called  contracts,  had  for  its  purpose  the  single 
object  of  the  construction  of  a  residence  upon  the  lot,  and  a 
retaining  wall  about  it,  in  order  to  hold  the  ground  in  proper 
shape.  All  of  the  work,  too,  was  of  one  single  character,  that 
is,  stone  or  rockwork.  The  first  contract,  reduced  to  writing, 
covered  by  its  terms  simply  the  construction  of  a  retaining 
wall  at  one  end  of  the  lot.  Shortly  subsequent  to  this,  it  was 
agreed  that  the  retaining  wall  should  be  extended  along  each 
side  of  the  premises,  and  shortly  after  this,  it  was  further 
agreed  that  the  contractors  should  build  a  foundation  wall  or 
basement  upon  the  lot,  according  to  the  plans  and  specifica- 
tions which  would  be  prepared  for  a  residence  for  defendant. 
Both  these  subsequent  agreements  were  evidenced  solely  by  a 
letter  from  the  contractors  to  the  defendant,  Mrs.  Perkins,  stat- 
ing for  what  sum  they  would  do  this  additional  work,  and  the 
referee  specially  found  that  all  of  this  work  was  in  contempla- 
tion from  the  first.  We  think  that  a  fair  and  reasonable  con- 
struction of  these  letters  and  the  contract,  in  view  of  the  char- 
acter and  object  of  the  work  and  the  attendant  circumstances, 
is  that  there  was  in  reality  only  one  continuous  contract. 
The  letters  of  the  contractors,  upon  which  Mrs.  Perkins  in- 
dorsed her  acceptance,  were  simply  modifications  or  extensions 
of  the  original  written  agreement.     This  being  the  case,  plain- 
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tiff'8  right  to  file  a  lien  dates  from  the  last  work  done  under 
any  of  the  so-called  contracts.  If  the  findings  of  fact  by  the 
referee  be  correct,  and  we  must  accept  them  as  such,  the  evi- 
dence in  support  of  them  not  having  been  brought  up  for 
our  consideration,  the  statement  of  lien  was  filed  within  the 
proper  time. 

The  defendant  further  insists  that  the  court  erred  in  ren- 
dering judgment  upon  the  assigned  claims  of  laborers.  Her 
contention  in  this  respect  is  that  the  assignment  carried  the 
debt  only,  and  did  not  carry  with  it  to  the  assignee,  plaintiff, 
the  assignment  of  any  right  to  a  lien ;  that,  in  other  words, 
plaintiff  acquired  by  the  assignment  the  debt  simply,  and  not 
any  right  to  initiate  or  enforce  a  lien  for  such  debt.  This 
question  has  been  considered  in  this  court,  and  determined 
adversely  to  the  contention  of  the  defendant.  Sprague  Inv. 
Co.  V.  Mouat  L,  ^  L  Co.^  14  Colo.  App.  115.  This  decision 
was  in  a  case  wherein  the  claim  for  a  lien  arose  under  the  act 
of  1883,  as  amended  by  the  lien  act  of  1889.  The  lien  act  of 
1893,  under  which  the  case  at  bar  arises,  is  practically  the 
same  in  its  provisions  so  far  as  concerns  the  assignment  of 
claims. 

Upon  two  grounds,  however,  the  judgment  in  this  case 
was  fatally  defective,  and  cannot  be  maintained.  The  notice 
of  intention  to  claim  a  lien  was  served  upon  Mrs.  Perkins  as 
owner.  The  lien  statement  set  forth  that  all'  of  the  work 
for  which,  and  for  the  furnishing  of  materials  for  which,  the 
lien  was  claimed,  was  done  upon  lot  seventeen  in  block  four, 
of  which  Mrs.  Perkins  was  alleged  to  be  the  owner.  The 
complaint  in  the  suit  set  forth  the  same  fact.  During  the 
trial,  however,  it  seems  to  have  been  discovered  that  a  part 
of  the  work, — one,  at  least,  of  these  retaining  walls, — ^was 
upon  lot  sixteen,  an  adjoining  lot,  and  thereupon  plaintiff,  by 
leave  of  the  referee  upon  stipulation  of  the  parties,  amended 
bis  complaint  by  alleging  that  *'  the  I'etaining  walls  described 
in  said  complaint  were  constructed  as  one  continuous  wall, 
extending  across  the  entire  front  of  the  above  described  lot 
seventeen  and  said  ten  feet  of  lot  sixteen  and  side  walls  ex- 
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tending  about  parallel  with  each  other  from  the  ends  of  said 
front  wall  in  such  a  way  as  to  hold  in  place,  in  connection 
with  said  front  wall,  a  single  plat  of  ground,  all  of  which  is 
necessary  to  the  convenient  use  of  a  dwelling  house  to  be 
errected  on  the  house  foundation  described  in  plaintiff's  com- 
plaint." Even  if  it  be  permissible  at  any  time  or  under  any 
circumstances  to  decree  a  lien  upon  premises  not  embraced 
in  the  lien  statement,  it  could  not  be  done  in  this  case,  be- 
cause the  referee  expressly  found  that  the  part  of  lot  sixteen 
sought  to  be  embraced  in  the  lien,  was  owned  by  the  defend- 
ant  Perkins,  and  one  Charles  J.  Perkins,  her  husband,  jointly. 
If  any  facts  existed  wliich  would  entitle  the  plaintiff  to  claim 
and  the  court  to  decree  a  lien  against  the  interest  of  Charles  J. 
Perkins,  such  facts  were  neither  pleaded  nor  proved.  The 
judgment  in  this  respect,  therefore,  cannot  be  supported. 

The  other  ground  upon  which  this  judgment  must  be  held 
erroneous  is  that  an  attorney's  fee  was  allowed  to  the  plain- 
tiff, and  embraced  in  the  judgment.  It  has  been  twice  ex- 
pressly held  by  this  court  that  there  could  be  no  judgment 
for  attorneys'  fees  under  the  lien  act  of  1893,  the  act  being 
in  that  respect  invalid.  Lob  Angeles  Gold  Mining  Co.  i». 
Campbell^  13  Colo.  App.  1 ;  Building  Co.  v.  Building  Co.^ 
13  Colo.  App.  466. 

For  these  reasons,  the  judgment  must  be  reversed,  and 
the  cause  remanded  for  further  proceedings  in  accordance 
with  this  opinion,  either  party  being  allowed  to  amend  his 
pleadings  as  he  may  be  advised. 

Beversed. 

GlJNTEB,  J.,  not  sitting. 
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Colby  v.  Thompson  bt  al, 

L  Pbinctpal  and  Agent— Husbakd  and  Wife  —  Contbacts — ^In- 

BUBANGE. 

Where  an  insarance  agent  called  at  the  home  of  an  insured  to  inquire 
if  be  desired  a  renewal  of  a  policy  about  to  expire  and  the  insured 
being  absent  from  home  bis  wife  told  tbe  agent  that  her  husband 
desired  the  insurance  continued,  in  the  absence  of  evideuce  of  the 
wife's  authority  to  act  for  her  husband  in  the  matter  or  of  his  i-ati- 
fication,  the  husband  was  not  liable  for  premiums  upon  a  policy 
issued  upon  the  wife's  statement. 

S.   FiBB  InSUBANCE— MOBTOAOES — CONTBAGTS. 

A  policy  of  fire  insurance  containing  a  clause  for  the  protection  of  the 
mortgagee  of  the  premises  which  provided  that  if  the  mortgagor 
neglected  or  refused  to  pay  tbe  premium  the  mortgagee  should  pay 
the  same,  was  delivered  by  the  insurance  agents  to  the  mortgagee 
and  by  him  was  delivered  to  the  moi-tgagor.  And  the  mortgagor 
failing  to  pay  the  premium  the  agent  informed  the  mortgagee  and 
told  him  he  would  cancel  the  policy  if  not  paid,  whereupon  the 
moi-tgagee  requested  him  not  to  cancel  the  policy  and  promised  to 
pay  the  premium  if  the  mortgagor  did  not.  Held  that  tbe  protec- 
tion of  the  mortgagee's  interest  was  a  sufiScient  consideration  to  sup- 
port tbe  contract  and  that  his  promise  to  pay  the  premium  and 
the  agreement  of  the  agent  not  to  cancel  the  policy  constituted  a 
valid  legal  conti^act  binding  upon  both  parties. 

8.  Appellate  Pbaotice — Evidence— Findings — Pbesumption. 

Where  trial  is  to  the  court  and  the  evidence  is  conflicting,  on  appeal  it 
will  be  presumed  that  the  court  found  all  such  facts  as  were  nec- 
essary to  support  the  judgment 

Appeal  from  the  County  Court  of  Arapahoe  County. 

Mr.  Wm.  T.  Rogebs,  for  appellant. 

Mr.  Alfbed  Mulleb  and  Mr.  Joshua  Gbozieb,  for  ap- 
pellees. 

Wilson,  P.  J. 

Defendant  Colby  sold  certain  improved  property  owned  by 
him  in  tbe  city  of  Denver  to  one  J.  W.  Jones,  and  took  a 
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deed  of  trust  thereon  to  secure  the  purchase  money.  The 
improvements  were  insured  in  certain  fire  insurance  com- 
panies, represented  by  the  plaintiff  firm  as  agents,  the  in- 
sumnce  being  evidenced  by  two  policies  of  $8,000  each.  Mr. 
Colby  caused  one  of  the  policies  to  be  assigned  to  Mr.  Jones, 
and  tlie  other  to  be  canceled,  and  rewritten  to  Jones  for 
$2,800.  To  each  was  attached  at  the  request  of  defendant, 
the  mortgage  clause,  so  as  to  protect  Mm  in  his  deed  of  trust, 
in  case  of  loss.  Very  shortly  before  the  expiration  of  the 
insumnce,  the  plaintiffs  renewed  the  insurance,  issuing  two 
policies  in  the  same  amount  and  same  form  as  the  previous 
one^,  and  mailed  them  to  the  defendant,  Mr.  Colby.  Both 
the  defendant  and  Mr.  Jones  were  at  several  times  requested 
by  plaintiffs  to  pay  the  premiums  on  these  renewal  policies, 
but  failing  to  do  so,  this  suit  was  instituted  to  recover  the 
amount  of  the  premiums. 

The  correctness  of  the  general  principles  of  law  laid  down 
in  the  brief  of  counsel  for  defendant  cannot  be  disputed,  but 
we  do  not  think  they  are  applicable  to  the  case  as  presented 
by  the  facts.  There  was  some  evidence  tending  to  show  that 
a  representative  of  plaintiffs  called  at  Mr.  Joneses  residence 
previous  to  the  issuance  of  the  renewal  policies,  to  see  if  he 
desired  them  issued,  but  finding  him  absent,  he  stated  his 
business  to  the  wife  of  Mr.  Jones,  and  was  by  her  informed 
that  Mr.  Jones  desired  the  insurance  continued.  There  was 
no  evidence,  however,  to  show  the  authority  of  Mrs.  Jones 
to  act  for  her  husband,  nor  any  i-atification  by  him  of  her 
assumed  agency,  and  therefore  it  must  be  held  that  even  if 
the  evidence  offered  were  competent,  it  did  not  show  that 
Mr.  Jones  authorized  or  requested  the  issuance  of  the  renewal 
policies.  It  suflSciently  appears,  however,  that  Mr.  Colby 
received  the  renewal  policies,  and  delivered  them  to  a  member 
of  Mr.  Jones's  family,  and  that  to  each  of  these  policies  was 
attached  the  mortgage  clause,  designed,  as  in  the  case  of  the 
original  policies,  to  protect  Mr.  Colby  in  his  deed  of  trust, 
which  was  still  in  force  and  unsatisfied,  a  part  of  which  reads 
as  follows : 
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^^  That  the  insunince  as  to  the  interest  of  the  mortgagee  or 
trustee  shall  not  be  invalid  by  any  act  or  neglect  of  the  mort- 
gagor or  owner  of  the  property  insured.  In  case  the  mort- 
gagor or  owner  neglects  or  refuses  to  pay  any  premium  due 
under  this  policy,  then  on  demand  the  mortgagee  or  trustee 
shall  pay  the  same. " 

Mr.  £.  Tyler  Smith,  an  employ^  of  plaintiffs,  testified  to  a 
conversation  which  he  had  with  Mr.  Colby  in  the  office  of  the 
plaintiff,  in  which  he  said :  ^'  I  told  him  that  unless  that  in- 
surance was  paid  for  inside  of  two  or  three  weeks  at  least, 
that  we  should  be  obliged  to  cancel  this  insurance,  and  he  said 
that  he  did  not  wish  t}ie  insurance  canceled.  I  told  him 
that  we  wpuld  have  to  get  our  money  back ;  that  we  had  paid 
our  money  for  them.  He  said  that  he  wanted  the  protection 
that  these  policies  gave  him,  and  that  he  would  write  to  Mr, 
Jones  about  it,  and  that  he  would  certainly  pay  us  for  that 
insurance, — he  would  protect  us  on  it.  He  said  not  to  cancel 
it,  to  wait  until  he  could  write  to  Mr.  Jones  about  it.  I  told 
him  of  the  mortgage  clause  as  we  have  it  on  the  policies, 
that  he  would  be  responsible  for  the  premium,  in  case  the 
assured  failed  to  pay.  His  answer  was  not  to  cancel  the  in- 
surance, that  he  would  pay  it,  providing  Mr.  Jones  did  not." 

This  statement  of  the  conversation  was  substantially  corrob- 
orated by  Mr.  Benedict  of  the  plaintiff  firm,  who  was  present 
at  the  time.  In  pursuance  of  these  promises,  the  policies  were 
not  canceled.  We  think  that  the  contract  or  agreement  of 
Mr.  Colby,  in  consideration  of  all  these  facts,  to  pay  the  pre- 
miums in  the  event  that  Mr.  Jones,  the  mortgagor,  could  not 
be  induced  to  pay  them,  was  an  original  contract  and  prom- 
ise on  his  part,  under  all  rules  of  law  applicable  to  such  cases. 
There  was  a  consideration  moving  directly  to  him.  As  mort- 
gagee, he  had  an  insurable  interest  in  the  propeHy,  and  was 
entitled  toeffect  a  binding  contract  of  insurance  upon  it,  even 
without  the  application  of  the  mortgagor.  If  the  policies  had 
been  canceled,  and  a  loss  should  have  occurred,  he  would  not 
have  received  the  protection  on  his  mortgage,  or  deed  of  trust, 
which  the  insurance  had  been  intended  to  secure.  Again,  the 
Vol.  XVI — 18 
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deed  of  trust  there  . --> ^«  policies  and  thereby  have 

improvements  v  >  >-^  f  l«f  t,  and  a  failure  to  do 

!^;««   •^w.^^o  '  ^i'^^,  ^tj/endant  to  see  that  the  premium 

panies,  repreF  >'Zi^j(^     .,      ,.      .    .,     ,  i.     ,  r«, 

w.  .  ,>''l4,^nsiaei'ation  to  the  defendant.     The 

surancebei-        :'-><*^^vli       i  •  x^        ^^  wi.       i 

C  lb    ca'  '^V'i'''''^^^  "^®  plaintiffs  not  to  cancel  thepol- 

d  tl '  '^''^'  ^^^  ^y  ^^^  defendant  in  consideration  there- 
f  2  80  j^^^^e  premiums  were  paid,  constituted  a  valid 
th'  '^^^  ^  /tfiJding  upon  both  parties. 

j^^^0onj  was  conflicting,  Mr.  Colby  disputing  that 

//f  ^'  fritnesses  with  reference  to  his  promises  to  pay. 

afP^jje  pi'esumed  that  the  court  found  all  such  facts  as 

Ji^  gcessAry  to  sustain  the  judgment.     These  findings  of 

^^must  have  been  in  favor  of  the  plaintifiEs,  and  not  being 

\jiife8tiy  against  the  weight  of  the  evidence  so  far  as  appears 

/rtiiiJ  ^®  written  record,  this  court  must  accept  them. 

fbe  judgment  will  be  affirmed. 

Affirmed. 


n  ■>•  I 


[Ho.  1987.] 
^4  EOPPLEEOM  ET  AL.  V.  ThE  COLORADO  CbMENT  PiFB 

5?  Company. 


1.  Nbgligkngb—Plbadtng. 

A  oomplaint  \vliich  alleged  in  substanoe  that  defendant,  a  maoufaotarer 
of  cement  pipe,  stored  large  quantities  of  the  pipe  upon  ceitain  lots 
in  a  thickly  populated  part  of  the  city  adjoining  and  inconstant  view 
of  the  public  streets  and  without  any  fence  or  guard  dividing  the 
lots  from  the  streets;  that  amongst  the  pipe  so  stored  was  one  piece 
four  and  a  half  feet  in  diameter  and  two  feet  long,  weighing  from 
five  to  seven  hundred  pounds  left  lying  upon  its  side  in  such  mnn* 
ner  that  it  could  be  rolled  easily  over  the  surface,  and  that  by  rea- 
son of  its  great  diameter,  short  length  and  excessive  weight  it  was 
easily  turned  from  side  to  end;  that  the  piping  was  attractive  and 
a  temptation  for  ciiildren  to  play  therewith  and  that  children  did 
frequently  play  with  it,  which  defendant  well  knew;  that  plaintiffs' 
child,  with  others,  all  of  whom  were  too  young  to  appreciate  the 
danger,  was  playing  with  said  short,  heavy  piece,  rolling  it  over  the 
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durface,  plaiatiffs'  child  being  on  the  inside,  when  the  pipe  suddenly 
turned  from  its  side  to  its  end  and  caught  and  killed  the  child,  states 
a  cause  of  action  and  it  was  eiTor  to  sustain  a  demun*er  to  the  com- 
plaint on  the  ground  that  it  failed  to  state  facts  sufficient  to  consti- 
tute a  cause  of  action. 

2.  NxoiiieENOB — Dangebous  Pbeuisss. 

If  an  owner  keeps  upon  his  premises  something  that  is  an  attraction 
and  allurement  to  the  natural  instincts  of  childhood,  the  law  im- 
poses upon  him  the  corresponding  duty  to  take  reasonable  precau- 
tion to  prevent  the  intrusion  of  children,  or  to  protect  from  per- 
sonal injuiy  such  as  may  be  attracted  thereby. 

8.   NeOLIGBNCK — CONTBIBUTOBT  NbOLIOBNCE — GhILDBEN. 

In  applying  the  rule  that  he  who  seeks  to  recover  damages  for  a  per- 
sonal injury  suffered  from  the  negligence  of  another,  must  not  him- 
self be  guilty  of  negligence  that  substantially  contributed  to  tiie 
result,  the  law  discriminates  between  children  and  adults,  the  feeble 
and  the  strong,  and  only  requires  of  each  the  exercise  of  that  de- 
gree of  care  to  be  reasonably  expected  in  view  of  his  age  and  con- 
dition. 

4.  Same.  « 

It  is  not  the  contributory  act  merely,  but  the  contributory  negligence 
of  a  plaintiff  that  will  prevent  his  recovery,  and  the  care  and  cau- 
tion required  of  a  child  being  according  to  its  maturity  and  capacity 
only,  this  must  be  dependent  upon  and  determined  by  the  circum- 
stances of  each  particular  case. 

Error  to  the  District  C<mrt  of  Arapahoe  County. 

Mr.  C.  M.  Kendall,  Mr.  T.  E.  Wattbrs  and  Mr.  Win 
Wylib,  for  plaintiffs  in  error. 

No  appearance  for  defendant  in  error. 

Wilson,  P.  J. 

This  suit  was  brought  to  recover  damages  on  account  of 
the  death  of  a  minor  child  of  the  plaintiffs,  alleged  to  have 
been  caused  through  the  negligence  of  the  defendant  com- 
pany. A  demurrer  was  interposed  to  the  complaint  on  the 
ground  that  it  failed  to  state  facts  sufficient  to  constitute  a 
cause  of  action,  and  this  being  sustained,  the  plaintiffs  stood 
upon  their  complaint,  and  brought  the  case  here  for  review. 
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plaintiffs  might  have  canceled  the  policies,  and  thereby  have 
protected  themselves  in  part,  at  least,  and  a  failure  to  do 
60  on  the  promise  of  the  defendant  to  see  that  the  premium 
was  paid,  was  a  valuable  considemtion  to  the  defendant.  The 
agreement  on  the  part  of  the  plaintiffs  not  to  cancel  the  pol- 
icies, and  the  promise  by  the  defendant  in  consideration  there- 
of, to  see  that  the  premiums  were  paid,  constituted  a  valid 
legal  contract,  binding  upon  both  parties. 

The  testimony  was  conflicting,  Mr.  Colby  disputing  that 
of  plaintiffs'  witnesses  with  reference  to  his  promises  to  pay. 
It  must  be  presumed  that  the  court  found  all  such  facts  as 
were  necessary  to  sustain  the  judgment.  These  findings  of 
fact  must  have  been  in  favor  of  the  plaintiffs,  and  not  being 
manifestly  against  the  weight  of  the  evidence  so  far  as  appears 
from  the  written  record,  this  court  must  accept  them. 

The  judgment  will  be  affirmed. 

Affirmed* 


<^»»» 


[Ho.  1987.] 
IJg    gj  KOPPLEKOM  ET  AL.  V.  ThE  CoLOBADO  CeMENT  PIPB 

' Company. 

1.  Negltobncb — Pleading. 

A  com  plaint  wliicli  alleged  in  Bubstance  that  defendant,  a  mannfaottirer 
of  cement  pipe,  stored  large  quantities  of  the  pipe  upon  cei-tain  lots 
in  a  thickly  populated  part  of  the  city  adjoining  and  inconstant  view 
of  the  public  streets  and  without  any  fence  or  guard  dividing  the 
lots  from  tlie  streets;  that  amongst  the  pipe  so  stored  was  one  piece 
four  and  a  half  feet  in  diameter  and  two  feet  long,  weighing  from 
five  to  seven  hundred  pounds  left  lying  upon  its  side  in  such  man* 
ner  that  it  could  be  rolled  easily  over  tlie  surface,  and  that  by  re»> 
son  of  its  great  diameter,  short  length  and  excessive  weight  it  was 
easily  turned  from  side  to  end;  that  the  piping  was  attractive  and 
a  temptation  for  cliildren  to  play  therewith  and  that  children  did 
frequently  play  with  it,  which  defendant  well  knew;  that  plaintiffs* 
child,  with  otliers,  all  of  whom  were  too  young  to  appreciate  the 
danger,  was  playing  with  said  short,  heavy  piece,  rolling  it  over  the 
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Burface,  plaiDtiffs*  child  being  on  the  inside,  when  the  pipe  suddenly 
turned  from  its  side  to  its  end  and  caught  and  killed  the  child,  states 
a  canse  of  action  and  it  was  error  to  sustain  a  demurrer  to  the  com- 
plaint on  the  ground  that  it  failed  to  state  facts  sufficient  to  consti- 
tute a  cause  of  action. 

2.  Neoligbncb — Danobbous  Pbemises. 

If  an  owner  keeps  upon  his  premises  something  that  is  an  attraction 
and  allurement  to  the  natural  instincts  of  childhood,  the  law  im- 
poses upon  him  the  corresponding  duty  to  take  reasonable  precau- 
tion to  prevent  the  intrusion  of  children,  or  to  protect  from  per- 
sonal injui*y  such  as  may  be  attracted  thereby. 

8.  Negligencjs — Contributory  Negugbncb— Children. 

In  applying  the  rule  that  he  who  seeks  to  recover  damages  for  a  per- 
sonal injury  suffered  from  the  negligence  of  another,  must  not  him- 
self be  guilty  of  negligence  that  substantially  contributed  to  the 
result,  the  law  discriminates  between  children  and  adults,  the  feeble 
and  the  strong,  and  only  requires  of  each  the  exercise  of  that  de- 
gree of  care  to  be  reasonably  expected  in  view  of  his  age  and  con- 
dition. 

4.  Same.  « 

It  is  not  the  contributory  act  merely,  but  the  contributory  negligence 
of  a  plaintiff  that  will  prevent  his  recovery,  and  the  care  and  cau- 
tion required  of  a  child  being  according  to  its  maturity  and  capacity 
only,  this  must  be  dependent  upon  and  determined  by  the  circum- 
stances of  each  particular  case. 

Error  to  the  District  Court  of  Arapahoe  County. 

Mr.  C.  M.  Kendall,  Mr.  T.  E.  Wattbbs  and  Mr.  Win 
Wylie,  for  plaintiffs  in  error. 

No  appearance  for  defendant  in  error. 

Wilson,  P.  J. 

This  suit  was  brought  to  recover  damages  on  account  of 
the  death  of  a  minor  child  of  the  plaintiffs,  alleged  to  have 
been  caused  through  the  negligence  of  the  defendant  com- 
pany. A  demurrer  was  interposed  to  the  complaint  on  the 
ground  that  it  failed  to  state  facts  sufficient  to  constitute  a 
cause  of  action,  and  this  being  sustained,  the  plaintiffs  stood 
upon  their  complaint,  and  brought  the  case  here  for  review. 
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The  complaint  substantially  alleges  that  the  defendant  in  the 
prosecution  of  its  business  as  a  manufacturer  of  cement  pipe, 
was  possessed  of  certain  lots  or  parcels  of  land  in  a  thickly 
populated  portion  of  the  city  of  Denver,  and  upon  a  portion 
thereof  had  stored  a  large  quantity  of  cement  piping ;  that 
said  parcel  of  land  adjoined  the  public  streets,  and  there  was 
no  fence  or  guard  dividing  the  same  therefrom,  and  that  the 
same,  and  the  piping  stored  thereon,  was  in  constant  view 
from  the  street ;  that  among  the  pieces  of  piping  so  exposed, 
and  near  to  the  public  highway,  was  one  of  the  diameter  of  four 
and  one  half  feet,  only  two  feet  in  length,  and  of  the  weight  of 
from  five  hundred  to  seven  hundred  pounds ;  that  said  piece 
was  at  the  time  of  the  accident,  and  for  a  long  time  previous 
thereto  had  been,  lying  on  its  side  in  such  manner  that  it 
could  be  rolled  easily  over  the  surface  of  the  ground,  and 
that  by  reason  of  its  great  diameter,  excessive  weight,  and 
short  length,  was,  when  so  lying,  top-heavy,  and  easily  turned 
from  its  side  to  its  end ;  and  that  the  piping  so  exposed  was 
a  temptation  to  children  who  had  not  arrived  at  years  of  dis- 
cretion and  judgment,  to  play  therewith,  and  that  children 
did  frequently  play  with  it ;  and  that  it  was  by  reason  of  the 
facts  stated,  a  dangerous  instrument,  all  of  which  the  defend- 
ant well  knew ;  that  upon  the  date  of  the  accident  in  ques- 
tion, while  the  child  of  plaintiffs,  in  company  with  eight  or 
ten  others,  all  residing  in  the  immediate  neighorhood,  and  all 
too  young  to  realize  the  danger  that  they  incurred,  was  play- 
ing with  this  short  and  heavy  piece  of  piping,  the  son  of 
plaintiffs  being  inside  of  the  piping  and  being  rolled  over  the 
surface  by  the  other  children,  the  piping  suddenly  fell  from 
its  side  to  its  end,  catching  his  body  underneath,  and  inflict- 
ing injuries  which  caused  almost  immediate  death. 

The  defendant  making  no  appearance,  we  have  not  been 
favored  by  its  counsel  with  their  views  as  to  the  particular 
defects  in  the  complaint  which  in  their  opinion  render  it  in- 
sufficient. Whether  they  claim  it  to  have  appeared  upon 
the  face  of  the  complaint  that  the  plaintiffs  did  not  have  a 
cause  of  action,  or  that  it  failed  to  state  some  matter  neces- 
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sary  to  have  been  stated  in  order  to  have  constituted  a  cause 
of  action,  we  are  not  advised.  We  have  made  as  thorough 
an  examination  of  the  complaint  as  we  could  without  the  crit- 
ical assistance  of  counsel,  and  in  our  opinion  it  does  state  a 
cause  of  action,  and  was  not  subject  to  demurrer  on  the  gen- 
eral ground  of  its  insufEciency.  That  the  plaintiffs  would 
have  a  right  to  recover  if  the  allegations  of  the  complaint  be 
accepted  as  true,  or  should  be  sustained  upon  trial,  is  we  think 
without  question.  The  case  comes  clearly  within  the  piinci- 
ples  laid  down  by  the  United  States  supreme  court  in  the 
"turntable"  case,  which  has  been  universally  accepted  as 
authority.  Railroad  Co.  v,  Stovt^  17  Wall.  657.  A  few  of 
the  well  considered  and  leading  cases  which  have  affirmed 
and  followed  the  doctrine  there  announced,  are :  Railway  Co. 
V.  McDonaldj  152  U.  S.  262 ;  Powers  v.  Ilarlotv,  53  Mich. 
507;  Brinkley  Car  Co,  v.  Cooper^  60  Ark.  545;  Biggs  v.  Wire 
Co.,  60  Kan.  217 ;  Schmidt  v.  Cook,  23  N.  Y.  Supp.  799 ; 
Keffe  V.  Railway,  21  Minn.  207 ;  Cooley  on  Torts,  c.  10, 
p.  303.  The  complaint  alleges  the  danger  in  leaving  the  piping 
exposed  as  it  was,  and  in  fact  it  may  be  said,  as  was  said  in 
the  turntable  case,  the  fact  of  the  fatal  injuries  being  re- 
ceived therefrom  by  the  son  of  the  plaintiffs  in  this  case, 
shows  the  danger.  It  also  alleges  that  this  unprotected  ex- 
posure was  a  temptation  to  children  of  immature  years  to 
play  with  the  piping,  and  that  defendant  knew  this  to  be  the 
case,  and  knew  that  the  young  children  of  the  neighborhood 
were  in  the  habit  of  playing  with  it.  By  these  averments 
the  complaint  charged  negligence  upon  the  part  of  the  defend- 
ant sufficient,  if  true,  to  support  a  recovery  by  plaintiffs  in 
accordiince  with  the  rule  announced  by  Circuit  Judge  Dillon 
in  the  Stout  case  in  his  charge  to  the  jury,  which  was  ex- 
pressly approved  by  the  supreme  court  on  appeal.  He  said, 
"  But  if  the  defendants  did  know  or  had  good  reason  to  be- 
heve,  under  the  circumstances  of  the  case,  that  the  children 
of  the  place  would  resort  to  the  turntable  to  play,  and  that 
if  they  did  they  would  or  might  be  injured,  then  if  they  took 
no  means  to  keep  the  children  away,  and  no  means  to  prevent 
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accidents,  they  would  be  guilty  of  negligence,  and  would  be 
answerable  for  damages  caused  to  children  by  such  negli- 
gence." 

If  it  be  said  that  the  complaint  itself  shows  that  the  pip- 
ing was  upon  private  premises,  that  the  children  were  tres- 
passers, and  that  they  were  not  upon  the  land  by  invitation 
or  consent  of  defendant,  it  may  be  answered,  as  it  was  by 
Chief  Justice  Cooley  in  Powers  v.  Harlow^  aupra^  and  ap- 
proved by  all  of  the  authorities  that  we  have  cited,  "  Chil- 
dren, wherever  they  go,  must  be  expected  to  act  upon  childish 
instincts  and  impulses,  and  others  who  are  chargeable  with  a 
duty  of  care  and  caution  towards  them  must  calculate  upon 
this,  and  take  precautions  accordingly.  If  they  leave  exposed 
to  the  observation  of  children  anything  which  would  be  tempt- 
ing to  them,  and  which  they  in  their  immature  judgment 
might  natui-ally  suppose  they  were  at  liberty  to  handle  or  play 
with,  they  should  expect  that  liberty  to  be  taken."  Or  as 
was  tersely  and  pithily  expressed  in  the  Minnesota  case, 
'*  What  an  express  invitation  would  be  to  an  adult,  the 
temptation  of  an  attractive  plaything  is  to  a  child  of  tender 
years."  Or  as  was  forcibly  said  by  the  Kansas  supreme  court 
in  Price  v.  Water  Co.,  58  Kan.  651,  "  To  maintain  upon  one's 
property  enticements  to  the  ignorant  or  unwary  is  tanta- 
mount to  an  invitation  to  visit,  and  to  inspect  and  enjoy ;  and 
in  such  cases  the  obligation  to  endeavor  to  protect  from  the 
dangera  of  the  seductive  instrument  or  place  follows  as  justly 
as  though  the  invitation  had  been  express." 

If  an  owner  sees  fit  to  keep  on  his  premises  something  that 
is  an  attraction  and  allurement  to  the  natural  instincts  of 
childhood,  the  law,  it  is  well  settled,  imposes  upon  him  the 
corresponding  duty  to  take  reasonable  precautions  to  prevent 
the  intrusion  of  children,  or  to  protect  from  personal  injury 
such  as  may  be  attracted  thereby. 

The  case  of  Schmidt  v.  Cook^  9upra^  was  very  similar  to 
this.  In  that,  the  child  was  injured  by  the  falling  of  a  flag- 
stone, which  was  leaning  against  a  fence,  and  with  and 
about  which  she  was  playing.     It  was  contended  that  the  com- 
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plaint  should  have  been  dismissed,  on  account  of  the  contribu- 
toiy  negligence  of  the  child,  because  it  was  her  own  act  that 
caused  the  rock  to  fall.  The  court  held  that  the  contention 
was  contrary  to  the  principle  announced  in  the  turntable  case. 

Contributory  negligence  sufficient  to  defeat  a  recovery  does 
not  appear  from  the  facts  stated  in  the  complaint.  It  might, 
it  is  true,  be  made  to  appear  by  the  evidence  at  the  trial,  it 
being  shown  that  the  child  was  possessed  of  sufficient  judg- 
ment and  discretion  to  have  realized  the  danger  of  playing 
with  the  piping  in  the  manner  in  which  it  did,  but  that  ques- 
tion is  not  presented  here. 

In  applying  the  rule  that  he  who  seeks  to  recover  damages 
for  a  personal  injury  suffered  from  the  negligence  of  another, 
must  not  himself  be  guilty  of  negligence  that  substantially 
contributed  to  the  result,  the  law  discriminates  between  chil- 
dren and  adults,  the  feeble  and  the  strong,  and  only  requires 
of  each  the  exercise  of  that  degree  of  care  to  be  reasonably 
expected  in  vievir  of  his  age  and  condition.  Ret/nolda  v.  Rail- 
roady  58  N.  Y.  248 ;  Railway  Co.  v.  McDonald^  supra.  It  is 
not  the  contributory  act  merely,  but  the  contributory  neg- 
ligence of  a  plaintiff  that  will  prevent  his  recovery,  and  the 
care  and  caution  required  of  a  child  being  according  to  its 
maturity  and  capacity  only,  this  must  be  dependent  upon  and 
be  determined  by  the  circumstances  of  each  particular  case. 
Schmidt  v.  Cook,  supra ;  Railroad  Co.  v.  Stout,  supra. 

Another  leading  case  cited  approvingly  by  the  United  States 
supreme  court  upon  the  question  as  to  liability  for  injuries 
suffered  by  a  child,  even  when  it  was  a  trespasser,  is  Lynch 
V.  Nurdin,  41  Eng.  Com.  L.  R.  422. 

We  think  that  we  have  said  all  that  is  necessary  to  express 
our  views  plainly  and  in  such  a  manner  that  they  may  be 
easily  understood,  upon  the  only  question  presented.  The 
principles  upon  which  we  base  them  have  been  most  elab- 
orately discussed  in  the  authorities  which  we  have  cited.  For 
the  reasons  given,  the  judgment  will  be  reveraed,  and  the 
cause  remanded,  with  leave  to  the  defendant  to  further  plead, 
as  it  may  be  advised. 

Reversed. 
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[No.  1995.] 

Riley  v.  Collins. 

1.   PHT6ICIAN8    AND  SUBOEONS — CERTIFICATE — RbCOBD. 

Section  3554,  Mills*  Add.  Stats.,  providing  that  every  person  holding  a 
certificate  from  tlie  state  board  of  medical  examiners  should  have 
it  recorded  in  the  county  in  which  he  resides  and  in  case  of  re- 
moval to  anotlier  county  that  it  shall  be  i-ecorded  in  such  county, 
was  not  intended  to  requii-e  a  physician  to  record  such  certificate 
in  every  county  into  which  he  might  be  called  to  practice  his  pro- 
fession. 

2.  Same— AuTHoBiTY  to  Practice— Suit  for  Fees. 

Any  one  holding  a  certificate  from  the  state  board  of  medical  ex- 
aminers is  authorized  to  practice  medicine  in  the  state  and  may 
maintain  a  suit  for  fees  for  his  services  whether  such  certificate  be 
recorded  as  provided  in  section  3554,  Mills*  Ann.  Stats.,  or  not. 

Appeal  from  the  County  Court  of  Ounnison  County. 

Mr.  J.  M.  McDouGAL  and  Mr.  Spbigg  Shagkleford, 
for  appellant. 

Mr.  Albxandeb  Gullbtt  and  Mr.  F.  A.  Williams, 
for  appellee. 

Wilson,  P.  J. 

Plaintiff  Collins  instituted  this  suit  to  recover  on  an  ac- 
count for  medical  services  claimed  to  have  been  rendered  by 
him  as  a  physician  to  defendant.  It  was  not  disputed  that 
plaintiff  was  at  the  time  of  the  rendition  of  the  services  a 
regularly  licensed  physician,  having  previous  thereto  re- 
ceived a  certificate  from  the  state  board  of  medical  exam- 
iners, issued  upon  a  diploma  from  a  legally  chartered  medical 
school  in  good  standing,  as  required  by  law  before  a  person 
was  permitted  to  practice  medicine  in  this  state.  Laws, 
1885,  p.  296,  sec.  1 ;  Mills'  Ann.  Stats,  sec.  8660.  Nor  was 
the  rendition  of  the  services  denied,  nor  the  value  thereof 
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contested.  The  sole  defense  is  that  the  plaintiff  is  not 
entitled  to  recover,  because  at  the  time  when  the  services 
were  rendered,  the  plaintiff  had  not  filed  his  certificate  from 
the  state  board  for  record  in  the  ofiBce  of  the  county  clerk 
of  the  county  of  Gunnison,  wherein  the  services  were  rendered, 
which  the  defendant  claims  was  necessary  before  plaintiff 
was  entitled  to  practice  medicine.  Gen.  Stat.  sec.  2624; 
Mills'  Ann.  Stats,  sec.  3554.  This  section  reads  as  follows : 
*'  Every  person  holding  a  certificate  from  the  state  board  of 
medical  examiners  should  have  it  recorded  in  the  office  of 
the  clerk  of  the  county  in  which  he  resides,  and  the  record 
shall  be  indorsed  thereon.  Any  person  removing  to  another 
county  to  practice,  shall  procure  an  indorsement  to  that 
effect  on  the  certificate  from  the  county  clerk,  and  shall 
record  the  certificate  in  like  manner  in  the  county  to  which 
he  removes ;  and  the  holder  of  a  certificate  shall  pay  to  the 
county  clerk  a  fee  of  one  dollar  for  making  the  record." 

It  would  be  a  sufficient  answer  to  the  contention  of  defend- 
ant to  say  that  it  does  not  appear  from  the  record  before  us 
that  the  plaintiff  resided  in  Gunnison  county  at  the  time  when 
the  services  were  rendered,  nor  in  fact,  in  what  county  he  re- 
sided. It  will  be  observed  that  the  section,  if  mandatory  at 
all,  is  such  only  to  the  extent  of  requiring  a  record  in  the 
county  where  the  physician  resides.  Even  conceding  the  con- 
tention of  defendant  with  reference  to  the  constiniction  of  the 
statute,  a  want  of  compliance  with  it  would  not  appear  simply 
from  the  fact  that  the  certificate  was  not  recorded  in  the 
county  in  which  the  services  were  rendered.  It  must  further 
appear  that  the  physician  resided  in  that  county  at  the  time, 
and  this  was  a  matter  of  defense,  if  it  could  av<'iil  at  all.  The 
most  strained  construction  of  the  statute  would  nowhere  indi- 
cate an  intent  on  the  part  of  the  legislature  to  requii*e  a  phy- 
sician, if  called  into  a  county  other  than  that  of  his  regular 
residence,  to  first  file  in  such  county  and  have  recorded,  his  cer- 
tificate or  license,  before  he  would  be  authorized  to  attend  a 
case,  or  be  permitted  to  recover  for  his  services  rendei*ed. 
Such  a  construction  would  be  absurd. 
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We  do  not  believe,  however,  that  the  statute  would  bear 
the  rigid  construction  which  the  defendant  attempts  to  place 
upon  it.  We  think  the  legal  principle  involved  has  been  prac- 
tically decided  by  the  supreme  court  of  this  state.  Harding  v. 
People^  10  Colo.  387.  In  that,  the  court  considering  an  objec^ 
tion  made  as-  to  the  regularity  of  the  appointment  and  organ- 
ization of  the  state  board,  said,  ^'  It  is  enough  that  the  board 
was  de  facto  the  state  board  of  medical  examinera,  acting  under 
the  provisions  of  the  statute,  and  that  its  certificate  would  have 
protected  defendant  from  prosectUionJ*^  (The  italics  are  ours.) 
If  it  be  tme,  therefore,  that  the  mere  possession  of  the  certifi- 
cate would  have  protected  a  party  from  prosecution  for  viola- 
tion of  the  statute  imposing  a  penalty  for  the  practice  of  medi- 
cine without  first  complying  with  the  provisions  of  the  act  in 
question  (Gen.  Stat.  sec.  2628 ;  Mills'  Ann.  Stats,  sec.  3558), 
it  is  obvious,  according  to  defendant's  own  reasoning,  that  he 
would  equally  be  relieved  from  all  civil  disability  to  recover 
for  the  value  of  his  services  rendered  under  such  circum- 
stances. Again,  the  court  said  in  considering  the  entii*e  act 
that  it  was  clearly  the  intention  of  the  legislature  to  requii'e 
any  persons  desiring  to  practice  medicine  to  apply  for  and  re- 
ceive a  certificate  of  their  qualifications  from  the  state  board, 
before  they  were  authorized  to  practice,  and  declared  that  this 
was  '*  the  essential  requirement  of  the  statute,"  and  that  all  of 
its  provisions  were  substantially  to  this  end.  In  other  words, 
if  the  physician  had  applied  for  and  received  from  the  board 
of  medical  examiners  the  necessary  statutory  ceitificate,  he 
would  thereby  be  relieved  himself  from  the  prohibition  and 
penalty  of  section  2628,  Gen.  Stats. 

The  plain  wording  of  the  statute  itself  is  that  the  issuance 
of  the  certificate  by  the  stjite  board  "  shall  be  conclusive  as  to 
the  rights  of  the  lawful  holder  of  the  same  to  practice  medicine 
in  this  state."  The  language  is  as  strong  as  could  well  be 
used,  and  if  the  issuance  of  the  certificate  be  conclusive,  we 
do  not  see  how  we  would  be  authorized  to  read  into  the  law, 
as  an  additional  necessary  condition  precedent  to  the  right  to 
practice,  some  requirement  with  regard  to  the  recording  of  the 
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certificate,  and  especially  so,  when  the  section,  as  in  this  case, 
does  not  specifically  provide  that  the  recording  of  the  certifi- 
cate shall  be  a  condition  precedent  to  the  right.  The  record- 
ing of  the  certificate  is  probably  a  reasonable  requirement,  so 
that  the  public  might  have  an. opportunity  of  ascertaining 
from  an  examination  of  the  public  records  who  were  licensed 
to  practice,  and  could  also  see  whether  the  certificate  wa8 
issued  upon  a  diploma  of  a  college, — ^and  if  so,  of  what  col- 
lege,— or  upon  examination,  or  by  reason  of  practice  for  a 
term  of  years ;  but  in  the  absence  of  a  provision  that  this  must 
be  done  before  the  holder  of  the  certificate  could  practice,  or 
could  recover  for  services  rendered,  we  feel  that  it  would  be 
an  unwaiTanted  construction  to  so  hold.  The  party  who  em- 
ploys a  physician  is  not  wronged  nor  imposed  upon  by  the 
failure  to  file,  if  the  physician  holds  the  required  certificate 
of  qualifications. 

The  authorities  cited  by  defendant  in  support  of  his  posi- 
tion are  not  in  point.  So  far  as  can  be  ascertained  from  the 
opinions  in  the  cases,  the  statutes  under  consideration  were 
essentially  different  from  ours.  In  Texas  the  statute  specific- 
ally imposed  a  penalty  upon  a  person  who  should  engage  in 
the  practice  of  medicine  without  having  fii-st  filed  his  certifi- 
cate for  record  with  the  clerk  of  the  district  court  in  the 
county  in  which  he  resided  or  sojourned. 

The  New  York  statute  appears  to  have  been  substantially 
the  same,  every  person  being  expressly  prohibited  from  prac- 
ticing as  a  physician  unless  he  had  first  obtained  and  filed  a 
certificate.  In  the  case  cited,  the  party  seeking  to  recover 
had  done  neither.     Fox  v.  Bixon,  12  N.  Y.  Supp.  267. 

In  the  California  and  North  Carolina  cases,  the  only  ques- 
tion involved  and  passed  upon  was  the  right  to  recover  when 
it  appeared  that  the  party  claiming  to  have  rendered  the  pro- 
fessional services,  had  not  at  that  time  received  a  license  or 
certificate  entitling  him  to  practice.  Robert  v.  Levy^  81  Pac. 
Rep.  (  Cal.)  670 ;  PuckeU  v.  Alexander,  102  N.  C.  96. 

The  judgment  will  be  affirmed. 

Affirmed. 
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[Vo.  1969.] 

JJ  jS  MoGovKEY,  Administratrix,  v.  Gwilum, 

Administrator. 


1.  MoKTOAGBS — Deeds  of  Trust — Bills  and  Notes — SECUBirr. 

Id  Colorado  the  debt  is  the  pnncipal  thing,  and  the  security  is  only  an 
incident,  whether  the  form  of  secnrity  be  a  mortgage  or  a  deed  of 
trust. 

2.  Limitation — Contbacts— Specialties. 

The  six-year  statute  of  limitation  applies  to  specialties  as  well  as  to 
simple  contracts. 

8.  Mobtoaoes — Deeds  of  Tbust — Liens. 

A  deed  of  trust  given  as  security  for  a  debt  is  in  legal  effect  but  a  mort- 
gage and  is  nothing  more  than  a  lien. 

4.  Limitation — Bills  and  Notes— Mobto ages — Deeds  of  Tbust — 

Foreclosubb. 
Where  an  action  on  a  note  secured  by  a  mortgage  or  deed  of  trust  is 
barred  by  the  statute  of  limitation,  an  action  to  foreclose  the  mort- 
gage or  deed  of  trust  is  also  barred. 

5.  Same — Estates  of  Decedents. 

Where  there  was  no  effort  to  prove  a  claim  against  the  estate  of  »  de- 
ceased debtor,  nor  to  secure  the  permission  of  the  county  court  to 
foreclose  within  one  year  a  deed  of  trust  by  which  the  debt  waa 
secured,  the  fact  that  the  holder  of  the  note  thereby  lost  his  right 
to  foreclose  his  security,  until  the  act  of  1805  (Session  Laws,  1805, 
page  253)  was  adopted,  would  not  stop  the  running  of  thestatuteof 
limitation  nor  extend  the  time  within  which  an  action  must  be 
brought  to  foreclose  the  deed  of  trust. 

6.  Limitation — Laches. 

The  bar  of  the  statute  of  limitations  cannot  be  postponed  by  the  negli- 
gence or  laches  of  the  creditor,  or  by  his  failure  to  avail  himself  of 
any  means  within  his  power  to  prosecute  or  to  preserve  bis  claim. 

Appeal /rom  the  County  Court  of  El  Paso  County. 

Mr.   J.  C.   Helm   and  Messrs.   Colbubn,  Dudley  & 
Lewis,  for  appellant. 

Messrs.  Lunt,  Brooks  &  Willcox  and  Mr.  J.  A.  Bow- 
ers, for  appellee. 
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Wilson,  P.  J. 

This  was  a  suit  to  foreclose  a  deed  of  trust  which  was 
executed  on  March  28, 1889,  and  was  g^ven  to  secure  the 
payment  of  a  note  executed  on  the  same  date,  and  payable 
one  year  from  its  date.  It  was  instituted  by  the  administra- 
trix of  the  holder  of  the  note  by  assignment  from  the  oiig- 
inal  payee  therein  and  cestui  que  trust  in  the  deed  of  tinist. 
The  payor  of  the  note,  and  grantor  in  the  deed  of  trust,  died 
March  4,  1890.  The  note  matured  March  28,  1890,  and  no 
payment  is  claimed  to  have  been  made  upon  it  at  or  after  its 
maturity.  Letters  of  administration  upon  the  estate  of  the 
deceased  payor  of  the  note  were  issued  on  April  14,  1890. 
This  suit  was  begun  in  December,  1897,  more  than  six  years 
after  the  maturity  of  the  note.  It  appearing  upon  the  face 
of  the  pleadings  that  an  action  upon  the  note  was  barred  by 
the  statute  of  limitations,  the  question  vital  to  this  case, 
which  is  presented  for  determination,  is,  was  this  action 
also  barred  by  reason  of  that  fact? 

The  question  is  one  of  first  impression  in  this  state,  and  we 
have  no  statute  which  specially  and  in  terms  controls  it.  It 
seems  to  us,  however,  that  the  spirit  and  general  policy  of  our 
laws,  as  well  as  the  decisions  of  our  highest  courts  upon  col- 
lateral questions  which  enter  into  and  must  control  the  an- 
swer to  this  main  question,  require  that  the  answer  should  be 
in  the  affirmative.  In  other  jurisdictions  where  the  question 
has  arisen  and  been  determined,  there  seems  to  be  verv  con- 
siderable  conflict  of  authority,  but  upon  examination  it  will 
be  found  that  this  is  very  largely  due  to  the  difference  in 
statutes  in  the  various  states.  It  appears  to  be  generally  held 
by  the  weight  of  authority,  that  in  the  absence  of  any  controll- 
ing statute,  in  states,  where  like  ours  the  distinction  between 
actions  at  law  and  suits  in  equity  is  done  away  with,  and 
where  there  is  but  one  form  of  action,  whether  the  cause  of 
action  be  at  law  or  in  equity ;  where  there  is  no  distinction 
between  simple  contracts  and  specialties;  where  the  mort- 
gage or  deed  of  trust  is  security  only,  and  does  not  give  the 
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mortgagee  or  cestui  que  trust  the  present  right  of  poBsession 
in  default  of  payment,  and  where  the  debt  evidenced  by  the 
note,  if  there  be  one,  is  the  principal  thing,  and  the  mort- 
gage or  deed  of  trust  is  a  mere  incident  to  it,  that  an  action  to 
foreclose  is  barred  when  the  note  is  barred, — that  the  statute 
of  limitations  applies  equally  to  both.  In  Colorado,  whether 
the  form  of  security  be  a  mortgage  or  a  deed  of  trust,  the  debt 
is  the  principal  thing, — the  security  is  a  mere  incident.  Denr 
very  B.  ^  M.  Co.  v.  McAllister^  6  Colo:  261 ;  Coler  v.  Barth^ 
24  Colo.  31,  38 ;  Kenney  v.  Bank,  12  Colo.  App.  24, 31.  Both 
mortgages  and  deeds  of  trust  being  under  seal,  ai-e  specialties, 
but  our  six-year  statute  of  limitations  applies  to  specialties  as 
well  as  to  simple  contracts.  Toothaker  v.  City  of  Boulder^  IZ 
Colo.  225.  A  deed  of  trust  given  as  security  for  a  debt  is  in 
legal  e£fect  but  a  mortgage.  Barth  v.  Deuel,  11  Colo.  494; 
Persliing  r.  Wolfe,  6  Colo.  App.  410.  A  mortgagee  has  a  lien 
merely.  P,  ^  A.  V.  R.  R.  Co.  v.  Beshoar,  8  Colo.  33.  In 
states  where  a  mortgage  is  considered  as  a  mere  lien,  a  deed  of 
trust  is  generally  considered  as  nothing  more  than  a  lien. 
Barth  v.  Deuel,  supra. 

There  is  another  consideration,  however,  which  strongly 
sustains  the  views  which  we  have  expressed,  and  confirms 
the  correctness  of  our  opinion.  Our  statute  of  limitations, 
so  far  as  it  applies  to  the  debt  in  this  case,  was  substantially 
the  same  at  the  time  of  its  adoption  as  the  limitation  statute 
of  Illinois  then  was,  and  was  presumably,  like  most  of  our 
earlier  statutes,  taken  from  the  laws  of  that  state.  Both 
prior  and  subsequent  to  its  enactment  in  Colomdo,  the  courts 
of  Illinois  have  uniformly  held  that  it  affected  the  mortgage 
security  for  a  debt,  as  well  as  the  debt  itself,  the  latter  being 
the  principal  and  the  former  mei*ely  the  incident, — that  where 
a  note  for  the  security  of  which  a  mortgage  or  deed  of  trust 
was  given,  was  barred  by  the  statute  of  limitations,  so  that 
there  could  be  no  recovery  thereon  in  an  action  at  law,  the 
right  to  foreclose  the  security  was  also  barred.  Harris  v. 
Mills,  28  111.  44;  Pollock  v.  Maison,  41  111.  616;  Medley  v. 
Elliott,  62  III,  533 ;  Emory  v.  Keighan,  88  111.  482 ;  McMUlan 
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V.  MeCormiCy  117  HI.  79 ;  Sckifferatein  v.  Allison^  123  111.  666 ; 
Jones  V.  Lander^  21  111.  App.  512.  It  is  true  that  mortgages 
and  deeds  of  trust  were  specifically  mentioned  in  the  limita- 
tion statutes  of  Illinois  in  1872,  but  the  courts  held  that 
though  they  were  not  specifically  named  in  the  limitation  acts 
previous  to  that  time,  they  were  in  fact  included  in  such  pre- 
ceding limitation  acts,  as  inseparable  incidents  to  the  debts 
named  in  the  acts,  the  statute  of  1872  being  simply  a  dec- 
laration of  what  the  law  was,  and  had  previously  been. 
Schifferstein  v,  Allison^  9upra;  McMillan  v,  McCormic^  supra. 
The  reasoning  of  these  decisions  commends  itself  to  us  with 
most  persuasive  force,  and  even  though  our  statute  may  not 
have  been  taken  from  Illinois,  we  can  see  no  difference  which 
could  prevent  the  application  to  it  of  the  construction  which 
the  Illinois  courts  have  given  to  their  statutes.  It  seems  to 
U8  in  accord  with  both  law  and  reason  that  whatever  infirmity 
affects,  and  whatever  statute  is  a  bar  to  the  principal,  should 
affect  and  bar  the  incident,  which  exists  only  by  reason  of 
it.  An  action  to  foreclose  a  mortgage  or  deed  of  trust  is 
simply  in  effect  an  action  to  collect  the  debt,  to  secure  the 
payment  of  which  was  the  sole  purpose  of  its  execution; 
and  when  the  statute  after  the  lapse  of  a  certain  time  bars  an 
action  upon  the  debt  for  its  collection,  we  believe  it  includes 
aU  actions  seeking  to  effectuate  that  purpose. 

There  is  no  force  in  the  contention  that  even  though  the 
doctrine  which  we  have  announced  may  be  correct  so  far  as 
concerns  actions  to  foreclose  mortgages,  it  cannot  apply  to 
actions  to  foreclose  a  deed  of  trust,  as  in  this  case,  because  a 
foreclosure  of  the  latter  could  be  had  without  suit,  and  be- 
cause it  conveys  to,  and  vests  in,  the  trustee,  the  legal  title  to 
the  property.  It  is  true  that  the  legal  title  is  so  vested,  but 
both  the  equitable  title  and  the  right  to  possession  remain  in 
the  grantor,  and  no  suit  can  be  maintained  to  devest  him  of 
either,  until  both  after  condition  broken,  and  a  foreclosure 
and  sale.  Besides,  in  this  instance,  by  the  bringing  of  this 
suit,  the  holder  of  the  note  and  of  the  indebtedness  has  elected 
to  waive  the  right  of  sale  by  the  trustee,  which  is  the  only 
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distiDguishing  feature  between  a  deed  of  trust  and  a  mort- 
gage, and  thereby  to  have  the  instrument  treated  as  a  mort- 
gage. It  must  therefore  in  all  respects  be  treated  as  such. 
The  cestui  que  trust  must  accept  the  disadvantages  and  in- 
firmities of  the  changed  position,  as  well  as  the  advantages 
and  benefits.     Denver,  B.  ^  M,  Co.  v.  McAllister^  supra. 

Neither  the  provisions  of  section  4788,  Mills'  Ann  Stats., 
nor  of  the  act  of  1895  amendatory  thereof,  can  afford  plaintiff 
relief,  because  there  does  not  appear  to  have  been  any  effort 
to  prove  the  claim  of  indebtedness  against  the  estate  of  the 
deceased  debtor,  nor  to  have  secured  the  permission  of  the 
county  court,  if  it  were  desired,  to  foreclose  within  one  year. 
If  the  holder  of  the  note  lost  his  right  to  foreclose  his  security 
until  the  act  of  1895  was  adopted  (Laws,  1895,  p.  263),  it 
was  solely  because  of  his  own  negligence,  and  he  cannot  by 
his  own  laches  or  inaction  prevent  the  running  of  the  statute. 
The  bar  of  the  statute  cannot  be  postponed  by  the  failure  of 
the  creditor  to  avail  himself  of  any  means  within  his  power 
to  prosecute  or  to  preserve  his  claim.  Bausermah  v.  Blunts 
147  U.  S.  667. 

For  the  reasons  given,  the  judgment  will  be  affirmed. 

Affirmed. 

ON  PETITION  FOB  RBHBABING. 

Wilson,  P.  J. 

In  their  brief  supporting  a  petition  for  rehearing,  counsel 
cite  the  following  extract  from  Longan  v.  Carpenter,  1  Colo. 
214 :  *'  How  is  it  when  he  (the  creditor),  brings  his  action 
on  the  mortgage  in  a  court  of  equity?  Then  the  mortgage 
is  the  foundation  of  the  suit,  and  the  remedy  sought  is  the 
foreclosure  of  the  equity  of  redemption.  The  note  is  used  to 
compute  the  amount;  it  has  no  other  office  to  perform.  The 
mortgage  in  one  sense,  and  an  important  one  too,  has  a  char- 
acter of  its  own.  If  one  holds  a  note  against  which  the  statute 
of  limitations  has  run,  and  also  a  mortgage  or  pledge  of  real  or 
personal  property  to  secure  it,  he  cannot  sue  on  the  note,  but 
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he  can  take  and  hold  possession  of  the  property,  and  sell  it  if 
it  be  personal  property,  with  proper  precautions ;  and  if  real 
property,  he  can  have  a  bill  in  equity  to  foreclose  his  mort> 
gage ;  and  if  his  lien  fails  to  pay  the  whole  of  his  debt,  he 
loses  the  remainder,  because  he  can  have  no  action  upon  it, 
although  he  may  have  proper  process  founded  upon  the  debt, 
and  security  to  establish  his  lien,  and  make  it  available  in  the 
payment  of  his  debt.  A  mortgage  may  be  enforced  so  long 
as  it  is  available,  although  the  debt  secured  by  it  is  barred  by 
the  statute  of  limitations." 

Chief  Justice  Hallett  filed  a  vigorous  dissentiug  opinion, 
but  counsel  say  it  Wiis  based  upon  other  grounds,  and  does 
not  refer  to  the  holding  of  the  majority  in  that  portion  of  the 
opinion  above  quoted  nor  to  the  particular  subject  under  con- 
sideration here.  The  case  was  appealed  to  the  supreme  court  of 
the  United  States,  and  was  by  that  court  reversed,  but  counsel 
say  that  the  reversal  was  not  placed  upon  this  specific  ground, 
nor  did  that  court  in  its  opinion  specifically  discuss  the  ques- 
tion involved  in  this  case.  Carpenter  v.  Longan^  16  Wall. 
271.  The  Longan  case  was  a  suit  brought  by  an  assignee  of 
a  note  assigned  before  maturity,  to  foreclose  a  mortgage  given 
to  secure  payment  of  the  note.  The  payor  claimed  that  by 
reason  of  certain  equitable  considerations  arising  from  trans- 
actions between  her  and  the  original  payee  of  the  note,  she 
was  entitled  to  some  credits,  and  the  sole  question  presented 
to  the  court  for  determination  was  whether  the  assignee  be- 
ing a  bona  fide  purchaser  of  the  note  without  notice,  and  be- 
fore maturity,  took  it  and  the  mortgage  freed  and  discharged 
from  all  equities  and  defenses  that  existed  in  favor  of  the 
mortgagor  and  against  the  mortgagee.  Or  as  concisely  stated 
by  the  federal  supreme  court  in  its  opinion :  "  The  question 
presented  for  our  determination  is,  whether  an  assignee, 
under  the  circumstances  of  this  case  takes  the  mortgage  as 
he  takes  the  note,  free  from  the  objections  to  which  it  was 
liable  in  the  hands  of  the  mortgagee.*' 

The  question  here  presented  for  our  determination,  and 
upon  which  the  majority  of  the  territorial  court  expressed  its 
Vol.  XVI — 19 
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opinion  in  the  extract  above  quoted,  did  not  arifie  at  all.  It 
was  not  involved  in  the  decision  of  the  case  before  it,  either 
directly  or  remotely.  It  may  be  said,  however,  that  it  should 
not  be  entirely  rejected  as  obiter^  because  certain  fundamental 
principles  were  necessarily  involved  in  the  decision  of  that 
case  which  are  the  same  as  in  this,  and  that  the  reasoning  of 
the  court  should  have  weight,  even  though  it  went  to  the 
extent  of  apparently  expressly  deciding  a  point  which  was 
not  before  it.  Conceding  the  force  of  the  suggestion  as  to 
this  particular  case,  we  will  briefly  consider  it. 

The  ground  upon  which  the  court  based  its  opinion  or 
dictum  with  reference  to  the  question  here  presented  was 
that  the  note  and  mortgage  were  separate  and  distinct  instru- 
ments, having  separate,  distinct  and  independent  characters, 
and  that  the  latter  was  not  assignable  at  law.  The  court  said, 
quoting  with  approval  an  opinion  in  an  old  Illinois  case,  '*  He 
who  holds  a  note  and  also  a  mortgage,  holds  in  fact  two  in- 
struments for  the  security  of  the  debt ;  flrst,  the  note  with 
its  personal  security,  which  is  commercial  paper,  and  as  such 
may  be  enforced  in  the  courts  of  law,  with  aU  the  rights  inci- 
dent to  such  paper ;  and  the  other,  the  mortgage  with  secu- 
rity on  land,  which  may  be  enforced  in  the  courts  of  equity, 
and  is  subject  to  the  equities  existing  between  the  parties." 
The  court  further  said :  ''  But  it  may  be  urged  that  the  mort- 
gage is  accessory  to  the  note,  that  it  is  attached  to,  and  being 
so  attached  it  is,  and  must  remain,  inseparable.  This  is  true 
as  long  as  both  instruments  remain  in  the  hands  of  the  mort- 
gagor. But  when  he  assigns  the  note,  there  is  in  law  a  sep- 
aration. The  assignee  can  take  his  note  into  a  court  of  law 
and  recover  a  judgment  upon  it,  but  he  cannot  take  the  mort- 
gage there ;  he  cannot  claim  the  benefit  of  it  there.  He  is 
confined  simply  to  his  remedy  on  the  note.  Whatever  judg^ 
ment  he  recovers  is  purely  a  personal  one.  He  will  not  be 
heard  to  say  that  the  maker  of  the  note  pledged  a  special  fund, 
out  of  which  the  debt  must  be  satisfied.  The  court  could 
reply,  and  with  reason,  whatever  your  rights  may  be  in  equity, 
there  is  no  law  authorizing  your  assignor  to  transfer  to  you  the 
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mortgage.  It  does  not  follow  you  into  this  court."  This  im- 
mediately precedes  that  portion  of  the  opinion  which  we  have 
quoted,  and  which  refers  to  the  point  here  in  issue.  The  court 
further  says  in  another  part  of  the  opinion,  as  if  to  emphasize 
this  poeitioD,  *'  Does  not  this  indicate  that  the  mortgage  and 
the  instrument  which  it  secures  have  separate  and  independ- 
ent characters  ?  "  On  page  211  the  opinion  further  says,  '^  He 
who  buys  that  which  is  not  ajssignable  at  law,  relying  upon 
a  court  ot  chancery  to  protect  and  enforce  his  rights,  takes  it 
subject  to  all  infirmities  to  which  it  is  liable  in  the  hands  of 
the  assignor,  and  the  reason  is  that  equity  will  not  lend  itself 
to  deprive  a  party  of  a  right  which  the  law  has  secured,  if 
such  right  is  intrinsically  just  in  itself." 

The  dissenting  opinion  of  Judge  Halle tt  vigorously  attacks 
the  principles  here  enunciated  by  the  majority  of  the  court, 
and  which  were  absolutely  necessary  to  sustain,  if  it  could  be 
sustained  at  all,  the  dictum  of  the  court  upon  the  question 
we  have  under  consideration.  On  page  220,  he  said :  *'  To 
the  same  effect  are  all  the  authorities,  and  no  one  can  now 
be  found  to  question  the  doctrine  that  a  mortgage  is  a  mere 
incident  to  the  indebtedness  it  is  intended  to  secure,  insep- 
arable from  it  and  incapable  of  existence  without  it.  It  is  a 
truism  of  the  law  that  a  mortgage  is  a  security  for  indebted- 
ness accompanying  the  latter  through  all  hands,  and  ulti- 
mately sharing  the  same  fate." 

Again,  on  page  222,  *^The  debt  is  the  principal  thing,  the 
mortgage  the  incident,  the  transfer  of  the  debt  carries  with  it 
the  moilgage."  Again,  on  page  224,  "  Where  the  indebted- 
ness is  evidenced  by  a  separate  instrument,  a  court  of  equity 
is  as  much  bound  to  give  effect  to  that  instrument  as  to  the 
mortgage.  *  *  *  It  is  impossible  to  say  that  there  is  anything 
due  upon  the  mortgage  disconnected  from  the  note,  for  the 
reason  that  the  note  alone  determines  the  amount  of  the  in- 
debtedness." 

The  opinion  of  the  United  States  supreme  court, — a 
unanimous  one,  by  the  way, — ^sustaining  the  position  of  Judge 
Hallett,  went  to  the  heart  of  the  matter  in  plain  and  concise 
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language.  It  said :  *'  The  note  aud  nioitgage  are  inseparable, 
the  former  as  essential,  the  latter  as  an  incident.  An  assign- 
ment of  the  note  carries  the  mortgage  with  it,  while  an  assign- 
ment of  the  latter  alone  is  a  nullity."  Again,  on  page  275, 
'*  All  the  authorities  agree  that  the  debt  is  the  principal  thing, 
and  the  mortgage  an  accessory.  *  *  *  The  mortgage  can 
have  no  separate  existence."  It  seems  to  us  clear  and  indis- 
putable that  the  federal  court  expressly  overi-uled  and  re- 
versed the  majority  of  the  territorial  court  in  its  enunciation 
of  certain  principles  which  are  absolutely  essential  to  sustain 
the  opinion  of  the  territorial  court  upon  the  question  whether 
the  bar  of  the  statue  of  limitations  which  had  arisen  against 
an  indebtedness  would  be  also  effective  against  the  mortgage 
given  to  secure  it. 

In  Kennicott  v.  Hie  Supervisors,  16  Wall.  469,  the  supreme 
court  of  the  United  States,  citing  and  reaffirming  Langan  v. 
Carpenter,  said  it  had  been  decided  in  the  latter  case  '*  that 
where  a  note  secured  by  a  mortgage  is  transferred  to  a  boTia 
fide  holder  for  value  before  maturity,  and  a  bill  is  filed  to  fore- 
close the  mortgage,  no  other  or  further  defenses  are  allowed 
as  against  the  mortgage  than  would  be  allowed  were  the  ac- 
tion brought  in  a  court  of  law  upon  the  note."  This  being 
true,  does  it  not  follow  as  a  corollary  to  the  proposition  that 
such  defenses  as  might  be  interposed  in  a  suit  at  law  upon  the 
note  would  be  allowed  and  be  of  at  least  equal  force  in  an  ac- 
tion to  foreclose  the  mortgage,  which  was  a  mere  incident  to 
the  debt  evidenced  by  the  note? 

Besides,  there  have  been  repeated  decisions  by  our  supreme 
court  since  Colorado  became  a  state,  and  adopted  a  code, 
which  are  in  accordance  with  the  reasoning  of  the  United 
States  supreme  court  in  Longan  v.  Carpenter^  and  are  in  di- 
rect conflict  with  that  of  the  territorial  court  in  the  same  case. 
In  addition  to  those  cited  in  our  original  opinion,  we  give 
a  few  others.  Fassett  v.  Mulock,  5  Colo.  466 ;  Barth  v.  Deuel, 
11  Colo.  494. 

In  Coler  V.  Sarf A,  24  Colo.  31,  88,  the  court  said,  "It  is 
stated  as  a  general  rule,  and  it  is  unquestionably  correct,  that 
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a  note  secured  by  a  mortgage,  or  a  deed  of  trust  in  the  nature 
of  a  mortgage,  is  the  principal  thing,  and  the  security  but 
an  incident."  * 

In  Fassett  v.  Mulock :  ^^  It  is  a  f amilar  principle  that  a  mort- 
gage is  but  an  incident  of  the  debt  it  secures  and  an  assign- 
ment of  the  debt  carries  the  mortgage  with  it." 

The  legal  principles  involved  in  the  determination  of  the 
question  before  us  are  ably  and  fully  discussed  in  the  opin- 
ions in  two  California  cases,  both  of  which  were  rendered 
by  the  distinguished  Chief  Justice,  Stephen  J.  Field.  TTagU 
V.  Macy^  9  Cal.  426 ;  Lord  v.  Morris^  18  Cal.  484.  His  rea- 
soning and  conclusions  are  in  accord  with  the  trend  of  the 
decisions  of  the  appellate  courts  of  this  state,  and  with  the 
supreme  court  of  the  United  States  in  the  case  cited,  as  to 
the  principles  involved.  He  shows  that  the  decisions  in  the 
other  jurisdictions  holding  that  even  though  the  limitation 
bar  was  complete  against  the  debt,  yet  it  could  not  avail  to 
defeat  a  foreclosure  of  the  mortgage,  rested  upon  a  doctrine 
with  respect  to  mortgages  which  was  adhered  to  in  those 
states,  but  which  was  entirely  different  from  that  held  in  Cali- 
fornia. That  which  these  opinions  declare  to  be  the  California 
doctrine  has  been  and  is  the  doctrine  held  in  this  state, 
namely,  that  a  mortgage  is  regarded  between  the  parties, 
as  well  with  reference  to  the  rights  of  the  mortgagee  and  his 
dealings  with  other  persons,  as  a  mere  security,  creating  a 
lien  or  charge  upon  the  property.  We  cite  also  to  the  same 
effect,  Sehmucker  v.  Sibert^  18  Kan.  105,  where  the  opinion 
was  written  by  Judge  Brewer. 

We  see  nothing  in  the  able  brief  of  counsel  to  shake  our 
conclusions,  and  the  petition  for  rehearing  will  be  denied. 
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[No.  1965.] 

The  Salida  Building  and  Loan  Association  v.  Davis. 

1.  Pleading — Unlawful  Convbbsion—Dbmand. 

In  an  action  for  unlawful  conversion,  demand  for  and  refusal  to  retom 
the  property  are  only  necessary  to  f  uruish  eyidence  of  the  conver* 
sion,  and  wlien  tlie  circumstances  are  sufficient  to  prove  conversion 
without  a  demand  and  refusal,  they  are  superfluous. 

2.  Same. 

In  an  action  for  unlawful  converaion  where  the  defendant  lawfully  ac- 
quired possession,  an  allegation  of  demand  and  refusal  is,  perhaps, 
necessary  to  make  a  good  complaint,  but  where  the  answer  admits 
the  conversion  and  justifies  the  act  by  the  assertion  that  the  prop- 
erty was  held  as  collateral  security  and  was  lawfully  applied  in 
payment  of  the  debt,  the  failure  to  allege  a  demand  and  refusal  in 
the  complaint  is  cured. 

3.  New  Trial— Evidence— Surprise. 

An  application  for  a  new  trial  on  the  ground  of  surprise  at  evidence 
given  by  plaintiff  on  cross-examination  is  insufficient  where  it  ap- 
pears that  the  same  evidence  was  afterwards  voluntarily  and  inten- 
tionally elicited  from  another  witness  on  cross-examination  by 
defendant's  counsel. 

4.  Same. 

In  an  action  for  unlawful  conversion  of  a  certificate  of  stock  where  the 
answer  alleged  that  the  certificate  was  deposited  as  collateral  se- 
curity for,  and  applied  upon  payment  of,  a  note,  which  was  denied 
by  plaintiffs  replication,  evidence  by  plaintiff  that  she  had  paid 
off  and  taken  up  the  note  was  not  sufficient  cause  for  a  new  trial 
on  the  ground  of  surprise.  The  existence  of  the  note  being  put  in 
issue  by  the  pleadings,  defendant  should  have  had  it  in  court  or 
been  prepared  to  account  for  its  absence. 

6.  Same. 

A  surprise  resulting  from  the  negligence  of  the  surprised  party  is  not 
grounds  for  a  new  trial. 

Appeal  from  the  District  Court  of  Chaffee  County. 
Mr.  Wallace  Schoolfield,  for  appellant 
Mr.  William  H.  Andrew,  for  appellee. 
Thomson,  J. 
The  complaint  alleged  that  the  plaintiff,  Maggie  J.  Dayis, 
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to  whom  a  certificate  of  fen  shares  of  the  capital  stock  of  the 
defendant,  the  Salida  Building  and  Loan  Association,  had 
been  issued  by  the  proper  officers  of  the  defendant,  indorsed 
the  certificate  in  blank  and  delivei'ed  it  to  the  defendant  to 
enable  the  defendant  to  sell  it  for  her  and  deliver  it  to  the 
purcha.ser ;  that  she  made  all  payments  upon  the  stock  re- 
quired by  the  defendant's  rules;  but  that  the  defendant, 
without  her  knowledge,  canceled  the  certificate  and  con- 
verted its  value  and  all  payments  made  upon  it  to  the  de- 
fendant's own  use.  She  prayed  judgment  for  the  value  of 
the  stock.  The  defendant  answered  that  the  stock  certifi* 
cate,  after  being  assigned  in  blank  by  the  plaintiff,  was  de* 
posited  with  it  as  collateral  security  for  a  note  of  her  husband, 
H.  C.  Davis,  held  by  the  defendant,  with  an  agreement  that 
if  default  should  be  made  in  the  payment  of  the  note,  the 
stock  certificate  should  be  canceled,  and  its  value  applied 
upon  the  indebtedness ;  that  the  note  was  not  paid  at  its  ma- 
turity, and  the  certificate  was  canceled,  and  its  value,  which 
was  less  than  the  amount  due,  applied  upon  the  note.  The 
answer  was  denied  by  a  replication. 

After  the  evidence  was  heard,  the  court  required  the  jury 
to  find  specially  upon  certain  questions  of  fact.  The  evidence, 
in  so  far  as  it  affected  the  material  questions  in  the  case,  was 
in  direct  conflict,  and  the  findings  of  the  jury  sustained  the 
plaintiff.  They  found  that  she  did  not  leave  the  certificate 
with  the  defendant  as  collateral  security  for  the  payment  of 
her  husband's  note.  By  consent  of  counsel,  a  general  verdict 
was  waived,  and  outside  of  the  jury's  answer  to  the  questions 
submitted,  the  findings  were  made  by  the  court.  One  of 
these  findings  was  that  the  defendant  wrongfully  and  fraud- 
ulently canceled  the  certificate,  and  converted  the  stock  to 
its  own  use.  We  do  not  deem  it  necessary  to  notice  the  other 
findings  of  tlie  jury  and  the  court.  No  question  is  presented 
which  requires  a  reference  to  them. 

As  is  well  understood,  where  there  is  a  disagreement  among 
witnesses,  the  findings  of  the  jury  or  the  court  upon  the  facts, 
ate  accepted  by  us  as  final.    There  was  abundant  evidence 
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to  warrant  the  finding  of  the  jury  that  the  plaintiff  did  not 
deliver  the  stock  to  the  defendant  as  collateral  security  for 
the  payment  of  a  debt  of  her  husband,  and  there  was  abun- 
dant evidence  to  warrant  the  finding  of  the  court  that  the  de- 
fendant wrongfully  converted  the  stock  to  its  own  use ;  so 
that  unless  there  is  some  reason,  outside  of  the  facts,  for  a 
I'eversal,  the  judgment  must  be  affirmed. 

In  the  argument  counsel  for  the  appellant  advances  these 
propositions :  First,  that  the  complaint  is  insufficient  to  sus- 
tain the  judgment ;  second,  that  a  motion  by  it  for  a  new 
trial  was  erroneously  denied ;  and,  third,  that  the  judgment 
was  not  warranted  by  the  evidence.  We  have  already  dis- 
posed of  the  last.  The  evidence  was  ample.  We  are  unable 
to  discover  any  fatal  weakness  in  the  complaint.  It  chaises 
the  wrongful  convei-sion  by  the  defendant  of  the  property  of 
the  plaintiff.  Her  purchase  of  the  stock,  its  issuance  to  her, 
its  delivery  to  the  defendant,  and  every  other  matter  nec- 
essary to  entitle  her  to  a  recovery  are  sufficiently  alleged, 
except,  perhaps,  a  demand  upon  the  defendant  for  the  stock, 
and  a  refusal  to  deliver  it.  For  the  purposes  of  an  action  for 
unlawful  conversion,  demand  and  refusal  are  never  necessary, 
except  to  furnish  evidence  of  the  conversion ;  and  when, 
without  these,  the  circumstances  are  sufficient  to  prove  the 
con  vei-sion,  they  are  superfluous.  Edmunds  v.  Hill,  133  Mass. 
445.  As  the  defendant  acquired  possession  of  the  stock  law- 
fully, an  allegation  of  a  demand  and  refusal  was,  perhaps,  nec- 
essary to  make  the  complaint  good.  But  the  insufficiency 
was  supplied  by  the  answer.  That  pleading  admitted  the  is- 
suance to  the  plaintiff  of  the  stock  certificate,  its  assignment 
in  blank  by  the  plaintiff,  its  delivery  to  the  defendant,  and 
its  cancellation  and  the  appropriation  of  its  value  by  the  de- 
fendant. The  defendant  justified  its  act  by  the  assertion 
that  the  certificate  was  held  by  it  as  collateral  security,  and 
that  it  merely  resorted  to  the  certificate  for  the  payment  of 
the  debt.  But  the  jury  found  that  the  assertion  was  not  true ; 
and,  stripped  of  the  fictitious  excuse,  the  act  admitted  by  the 
answer  was,  in  itself,  an  act  of  unlawful  conversion.    No  de- 
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mand  was  necessary  to  make  it  so.  It  is  too  late  now  to  say 
that  the  complaint  is  defective,  because  of  its  failure  to  allege 
demand  and  refusal. 

The  only  ground  of  the  motion  for  a  new  trial  which  re- 
quires any  notice,  or  which  is  the  subject  of  argument,  was 
surprise.  In  his  cross-examination  of  the  plaintiff,  counsel  for 
the  defendant  brought  out  the  statement  that  she  paid  off  and 
took  up  the  note  for  which,  as  the  answer  alleged,  the  stock 
was  deposited  as  security.  Her  testimony  that  she  paid  the 
amount  due  on  her  husband's,  note, and  received  it  from  the 
defendant,  is  what  counsel  says  occasioned  the  surprise.  But 
Mr.  Davis,  the  husband  of  the  plaintiff,  who  was  subsequently 
called  as  a  witness  in  the  case,  was  cross-examined  by  the  same 
attorney,  and  the  latter  was  very  careful  to  elicit  from  him  the 
same  statement  the  plaintiff  had  made.  Counsel  so  framed 
his  questions  that  if  the  statement  was  true,  the  witness  was 
bound  to  say  so.  And  he  did  say  so  clearly  and  unequivocally. 
Whether  counsel  was  surprised  by  the  testimony  of  the  plain- 
tiff or  not,  that  of  Mr.  Davis  certainly  occasioned  him  no 
surprise,  for  he  deliberately  and  intentionally  invited  it.  As 
he  puiposely  corroborated  the  evidence  of  which  he  complains, 
his  attitude  of  surprise  is  not  very  impressive,  and  we  are  dis- 
posed to  regard  his  showing  as  a  failure.  But,  aside  from  this, 
we  see  no  good  reason  for  his  surprise.  The  pleadings  were 
verified.  The  answer  alleged  that  the  stock  was  deposited 
as  security  for  the  note,  and  that  the  value  of  the  stock  was 
applied  upon  the  note,  but  was  insufficient  for  its  payment. 
This  was  denied.  It  is  easy  to  see  how,  under  the  issues, 
questions  might  arise  which  the  production  of  the  note  would 
materially  aid  in  settling.  It  was  to  be  anticipated  that  the 
note  would  be  the  subject  of  testimony,  and  common  prudence 
would  seem  to  require  that  the  defendant  should  have  had 
the  note  in  couit,  or  been  prepared  to  .account  for  its  absence. 
The  plaintiff's  testimony  was  competent  and  pertinent ;  if  it 
was  true,  the  allegation  of  the  answer  was  false,  and  the  ex- 
hibition of  the  note  by  the  defendant  would  have  effectually 
disposed  of  the  plaintiff's  statement  that  she  took  it  up.     A 
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surprise  resulting  from  the  negligence  of  the  surprised  party 
is  not  the  kind  of  surprise  which  the  Code  names  as  one  of 
the  grounds  for  a  new  trial. 

A  careful  examination  of  the  record  as  the  defendant  has 
presented  it  to  us  by  its  printed  abstract,  discloses  no  satis- 
factory reason  for  a  reveraal  of  the  judgment,  and  it  is,  there- 
fore, affirmed. 

Affirmed. 


<•■•> 


[50.  I960.] 

WiTCHEB  V.  MgPhKE  ET  AL. 

1.  Principal  and  Agbnt— Ikstbuctions— Habmless  Erbob. 

In  an  action  upon  promissory  notes  wliere  the  defendant  merely  de* 
nied  the  execution  of  the  notes  without  alleging  in  his  answer  or 
in  his  eTidence  who  did  execute  them,  an  instruction  that  "  the 
defendant  alleges  that  the  notes  in  question  were  executed  by  one 
L.  without  authority  from  him  to  malce  such  notes  "  was  incorrect, 
but  wliere  the  proof  was  conclusive  and  undisputed  that  L.  did 
execute  the  notes,  the  instruction  was  not  prejudicial. 

2.  Principal  and  Agent— Principal's  Instructions  to  Agent- 

Presumption. 

Where  an  agent  for  a  long  period  of  time  puraues  a  certain  method  in 
the  conduct  of  his  principal's  business  without  tolcenof  dissatisfac- 
tion from  the  principal,  it  will  be  presumed  that  the  method  of 
conducting  the  business  corresponds  with  the  agent's  instructions 
from  his  principal. 

8.  Principal  and  Agent — Agent's  Authority. 

Where  an  agent's  authority  is  absolute,  a  person  dealing  with  him  is 
not  required  to  inquire  as  to  the  extent  of  his  authority. 

4.  Same— Bills  and  Notes. 

Where  a  lumber  dealer  intrusted  the  entire  management  and  oontrol 
of  his  business  to  an  agent,  who  bought  and  sold  lumber  in  defend- 
ant's name,  both  for  cash  and  on  credit,  deposited  the  money  in 
bank  and  checked  it  out  to  pay  bills,  signed  notes  in  defendant's 
name,  some  of  which  defendant  settled,  and  in  his  dealings  with 
plaintiffs, — wholesale  lumber  dealers, — covering  a  period  of  mors 
than  a  year,  he  wrote  a  number  of  letters  to  plaintiffs  containing 
orders  for  lumber,  remittances  on  account,  checks  to  be  credited  oo 
notes  and  requests  for  time,  to  all  of  which  he  signed  defendant's 
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name,  followed  by  the  initial  of  his  own,  the  facts  warranted  the 
finding  that  the  agent  had  authority  to  execute  notes  in  defend* 
anVs  name  to  plaintiffs  in  consideration  of  lumber  furnished  de* 
fendant  and  that  defendant  was  liable  thereon. 

Appeal  from  the  District  Court  of  El  Paso  County. 

Mr.  Chas.  E.  Waldo  and  Mr.  Clyde  C.  Dawson,  for 
appellant. 

Messrs.  Habtzell  &  Steel,  for  appellees. 

Thomson,  J. 

Suit  upon  two  promissory  notes  executed  to  the  plaintiffs, 
one  for  *1,000,  dated  August  10,  1896,  due  in  thirty-five 
days,  and  the  other  for  $163.65,  dated  December  10,  1896, 
payable  on  demand.  There  was  a  verified  answer  denying 
the  execution  and  delivery  of  the  notes.  The  signature  af- 
fixed to  each  note  was  "  J.  R.  Witcher,  L."  Witcher  was  a 
lumber  dealer  at  Cripple  Creek,  Colorado,  and  operated  a 
sawmill  at  a  considerable  distance  out ;  and  at  the  date  of  these 
notes,  and  for  a  considerable  time  before,  his  lumber  busi- 
ness was  carried  on  under  the  management  of  A.  H.  Lefler. 
It  was  shown  by  a  witness  qualified  to  testify  on  the  subject, 
that  these  notes,  and  the  other  exhibits  produced,  were  in 
the  handwriting  of  Lefler.  The  evidence  was  uncontra- 
dicted. The  consideration  of  the  notes  was  lumber  furnished 
by  the  plaintiffs  to  the  defendant,  and  the  controlling  ques- 
tion in  the  case  relates  to  the  authority  of  Lefler  to  bind  the 
defendant  by  the  notes. 

Before  proceeding  to  the  consideration  of  this  question, 
it  will  be  well  to  dispose  of  the  following  instruction  given 
at  the  request  of  the  plaintiffs,  to  which  the  defendant  takes 
serious  exception :  ^^  The  defendant  alleges  that  the  notes  in 
question  were  executed  by  one  Lefler  without  authority  from 
him  to  make  such  notes."  Neither  in  his  answer  nor  in  his 
testimony  did  the  defendant  allege  that  the  notes  were  ex- 
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ecuted  by  Lefler,  and  the  statement  in  the  instruction  that 
he  did,  was  incorrect.  But  in  order  that  an  error  committed 
in  the  progress  of  a  litigation,  in  behalf  of  the  successful 
party,  may  work  a  reversal  of  the  judgment,  its  nature  must 
be  such  that  it  may  result  in  prejudice  to  the  rights  of  the 
other.  Now  the  fact  of  the  execution  of  the  notes  by  Lefler 
were  not  in  question.  The  proof  for  the  plaintiffs  was  that 
they  were  executed  by  Lefler,  and  that  they  were,  was  not 
disputed  by  the  defendant.  It  was  the  duty  of  the  court 
to  tell  the  jury  that  the  evidence  was  conclusive  that  Lefler 
wrote  and  signed  the  notes,  and  so  long  as  the  jury  were  in- 
formed that  there  was  no  question  relating  to  the  handwriting 
of  the  notes  for  them  to  consider,  we  are  unable  to  see  how 
an  incorrect  statement  of  the  manner  in  which  the  question 
was  eliminated  could  work  harm  to  the  defendant.  The  real 
question  was  whether  Lefler  had  authority  to  make  the  notes, 
or  whether  the  words  or  acts  of  the  defendant  were  such  as 
to  justify  the  plaintiffs  in  believing  that  he  had  such  authority ; 
and  if  the  evidence  warranted  the  court  in  submitting  that 
question  to  the  jury  at  all,  we  are  unable  to  see  that  the  other 
instructions  given  are  subject  to  serious  criticism. 

From  the  evidence,  it  appears  that  for  a  considerable  time 
before  and  after  the  making  of  the  notes,  there  were  continuous 
business  transactions  between  the  plaintiffs  and  the  defend- 
ant, all  of  which  were  managed  in  behalf  of  the  defendant  by 
Mr.  Lefler.  A  number  of  letters  to  the  plaintiffs  relating  to 
these  transactions  were  in  evidence.  They  covered  a  period 
of  time  extending  from  December  9,  1895,  to  December  12, 
1896,  and  the  earliest  of  them  refers  to  previously  transacted 
business.  They  were  all  signed  "  J.  R.  Witcher,  L.,"  except 
one,  and  that  was  signed  "  A.  H.  Lefler."  They  contained 
orders  for  lumber,  remittances  on  account,  checks  to  be  cred- 
ited on  the  notes,  and  requests  for  time. 

The  plaintiff,  McGinnity,  had  a  conversation  with  the  de- 
fendant at  the  ofiice  of  the  plaintiffs,  in  which,  in  response  to 
some  remark  or  suggestion  of  McGinnity  about  the  purchase 
of  goods,  the  defendant  said  he  had  nothing  to  do  with  the 
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baying  of  material ;  that  he  had  made  an  arrangement  with 
Lefler  to  run  his  busmess,  and  that  he  was  going  to  attend 
to  the  sawmill.  This  conversation  occurred  shortly  after 
the  plaintiff,  according  to  his  statement,  had  made  the  ar- 
rangement with  Lefler.  In  his  testimony,  the  defendant  said 
that  Lefler  had  authority  to  sell  lumber,  bank  the  money, 
draw  checks  and  pay  bills.  From  the  testimony  of  witnesses 
who  had  occasion  to  know  the  manner  in  which  the  lumber 
dealings  of  Witcher  were  conducted  after  the  business  was 
turned  over  to  Lefler,  the  latter  was,  to  all  appearances,  in 
absolute  control.  He  bought  material,  made  all  payments 
and  collections,  deposited  the  money  received,  and  checked 
against  it,  and  used  Witcher's  credit  in  the  business  as  he 
saw  fit.  When  Witcher  was  present,  as  he  occasionall}"^  was, 
he  made  no  suggestions,  and  took  no  part  in  the  transactions. 
The  latter  said  in  his  testimony  that  he  did  not  know  what 
kind  of  a  business  Lefler  was  doing.  In  the  course  of  the 
business,  in  settlement  of  indebtedness  incurred  in  carry- 
ing it  on,  Lefler  executed  a  number  of  notes  in  Witcher's 
name,  other  than  those  in  suit,  the  payment  of  some  of  which 
was  afterwards  secured  by  Witcher. 

Witcher  testified  that  Lefler  had  no  authority  from  him  to 
buy  on  credit,  or  make  any  papers,  and  that  Lefler  was  in- 
structed to  do  a  cash  business.  When  the  instructions  were 
given,  he  did  not  say,  but  if  such  was  the  original  situation, 
the  authority  must  have  been  changed,  and  the  instructions 
revoked,  for  Lefler  did  not  do  a  cash  business,  and,-so  far  as 
can  be  gathered  from  the  evidence,  all  the  purchases  were 
made  on  credit.  Witcher  was  present  a  number  of  times 
when  Lefler  was  buying  on  credit,  and  gave  no  sign  of  dis- 
approval. Lefler  made  notes  other  than  those  in  suit,  Witcher 
knew  he  made  the  notes,  and  secured  some  of  them,  but  if 
Witcher  ever  called  Lefler  to  account  for  disobeying  his  in- 
structions in  giving  the  notes,  the  evidence  makes  no  mention 
of  the  fact.  Lefler  continued  in  charge  of  the  business  as 
before,  and  conducted  it  as  before,  without  protest  from 
Witcher.     It  is  to  be  presumed  that  a  principal  will  not  tol- 
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erate  continued  and  persistent  disregard  of  bis  instructions 
by  his  agent,  and  if  the  agent,  for  a  long  period  of  time, 
pursues  a  certain  method  in  the  conduct  of  tlie  business  of 
his  principal,  without  token  of  dissatisfaction  from  the  latter, 
the  presumption  is  that  the  method  and  the  instructions  cor- 
respond. From  the  testimony  of  Witcher  and  his  statement 
to  McGinnity,  and  from  the  evidence  of  the  manner  in  which 
the  business  was  uniformly  conducted  by  Lefler,  with  the 
acquiescence  on  the  part  of  Witcher  which  silence  indicates, 
we  think  an  inference  that  by  the  arrangement  between 
Wichter  and  Lefler,  the  latter  was  invested  with  all  the  power 
of  the  former,  is  entirely  legitimate. 

Respecting  the  proposition  that  it  is  the  duty  of  a  person 
dealing  with  an  agent  to  inquire  into  the  extent  of  his  author- 
ity, we  have  no  controversy  with  counsel.  Ordinarily,  unless 
the  conduct  of  the  principal  renders  inquiry  unnecessary, 
persons  transacting  business  with  an  agent  are  bound  by  the 
limitations  upon  his  authority.  But  when  the  power  of  the 
agent  is  absolute,  inquiry  would  disclose  no  limitations ;  what- 
ever the  principal  might  do,  the  agent  might  do ;  and  any 
lawful  act  of  the  agent  in  relation  to  the  business, — any  act 
which  the  principal  himself  might  lawfully  perform, — ^would 
have  the  same  force,  and  be  followed  by  the  same  consequence 
as  if  it  had  been  done  by  the  latter. 

We  think  the  finding,  necessarily  involved  in  the  verdict, 
that  Lefler  had  authority  to  make  these  notes,  was  warranted 
by  the  evidence. 

The  judgment  will  be  affirmed. 

Affirmed. 
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[Ifo.  1771.] 

Sullivan  et  al.  v.  The  People. 

1.  Oftigial  Bokds. 

An  instrament  executed  by  an  officer  in  the  form  of  an  official  bond, 
where  no  such  bond  is  required  of  him  by  law,  is  not  an  official 
bond,  is  without  force  or  effect  and  there  can  be  no  recovery  upon 
it 

2.  Official  Bonds— Distbiot  Coubt  Clebks — Death  of  Subbty — 

Nbw  Bond. 

Where  one  of  the  sureties  on  the  official  bond  of  a  district  court  clerk 
died  and  upon  the  suggestion  of  one  of  the  judges  of  the  coui-t 
he  executed  a  new  bond  with  otlier  sureties  and  filed  it  with  the 
secretary  of  state,  but  it  did  not  appear  that  the  bond  was  ever  ac- 
cepted or  approved  by  any  judge  of  the  court,  and  there  was  no 
evidence  that  any  sucli  judge  knew  of  its  existence,  and  no  oi-der 
was  ever  entered  of  record  requiring  the  clerk  to  file  such  new  bond 
as  provided  in  section  3299,  Mills'  Ann.  Stats.,  such  bond  was  not 
an  official  bond  and  no  recovery  could  be  had  against  the  sureties 
thereon. 

d.  Samb — Pbesumption. 

The  official  bond  of  a  district  court  clerk  does  not  become  insufficient 
merely  because  of  tlie  removal  from  the  county,  death  or  insolvency 
of  one  of  tlie  sureties,  and  where  there  is  no  record  of  any  order 
requiring  a  new  bond  or  of  any  inquiry  into  the  sufficiency  of  the 
old  one  after  the  death  of  a  surety,  it  will  be  presumed  that  the 
judge  of  tlie  court  complied  with  his  statutory  duty,  inquired  into 
the  sufficiency  of  the  bond  and  found  it  sufficient. 

Appeal  frtym  the  District  Court  of  Arapahoe  County. 

Mr.  A.  B.  Seaman  and  Mr.  H.  S.  Silverstein  for  appel- 
lants. 

Messrs.  Goudy  &  Twitohell,  for  appellees. 

Thomson^  J. 

Salt  upon  an  alleged  official  bond.    The  following  is  a 
copy  of  the  instrument : 
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'^  Know  all  men  by  these  presents :  That  we,  the  under- 
signed, as  principal,  and  Dennis  Sullivan  and  Job  A.  Cjooper, 
Esquires,  of  the  County  of  Arapahoe  and  State  of  Colorado, 
ai-e  held  and  firmly  bound  unto  the  State  of  Colorado  in  the 
penal  sum  of  five  thousand  dollars  (J6,000),  lawful  money 
of  the  United  States,  for  the  payment  of  which  well  and  truly 
to  be  made  we  bind  ourselves,  our  heirs,  executors  or  admin- 
istiutoi-s,  jointly,  severally  and  firmly  by  these  presents. 

*^  Sealed  with  our  seals  and  dated  this  4th  day  of  November, 
A.  D.  1893.  The  condition  of  the  above  obligation  is  such, 
that  whereas  the  above  bounden  Matt  Adams  was  appointed 
to  tlie  office  of  Clerk  of  the  District  Court  of  the  Second 
Judicial  District  of  the  State  of  Colorado  on  the  8th  day  of 
September,  A.  D.  1891.  Now,  the  condition  of  this  obligation 
is  such  that  if  the  said  Matt  Adams  shall  well  and  faithfully 
perform  and  execute  the  duties  of  the  office  of  Clerk  of  the 
District  Court  of  said  Judicial  District  during  his  continuance 
in  office  by  virtue  of  said  appointment,  without  fraud,  deceit 
or  oppression,  and  shall  pay  over  all  moneys  that  may  come 
into  his  hands  as  said  Clerk  of  said  District  Court,  and  shall 
deliver  to  his  successor  all  books,  moneys  and  papers,  and 
other  things  pertaining  to  his  office  which  may  be  so  required 
by  law,  then  the  above  obligation  shall  be  void ;  otherwise  to 
be  and  remain  in  full  force  and  effect. 

"Matt  Adams.  [Seal.] 

''Dennis  Sullivan.     [Seal.] 
*' Job  a.  Cooper."        [Seal.] 

The  breach  assigned  is  the  failure  of  the  principal  obligor, 
Matt  Adams,  to  pay  into  the  treasury,  as  required  by  law> 
certain  moneys  which  came  into  his  hands  as  clerk  of  the 
district  court.  Judgment  went  against  the  defendants,  and 
they  appeal  to  this  court. 

It  appears  from  the  record  that  Matt  Adams  was  appointed 
to  the  office  of  clerk  of  the  district  court  on  the  8th  day  of 
September,  1891,  and  that  he  then  executed  the  requisite 
bond  for  the  performance  of  the  duties  of  his  office,  with  6. 
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6.  Symes  and  Y.  D.  Markham,  as  sureties.  It  further  ap- 
pears that  Symes  died  on  the  3d  day  of  November,  1893,  and 
ih&t  immediately  upon  his  death,  George  W.  Allen,  one  of 
the  judges  of  the  district  court,  had  a  conversation  with  Mr. 
Adams,  in  which  the  two  agreed  that,  in  the  language  of 
Judge  Allen,  ^^  it  was  perhaps  proper  that  he  should  execute 
a  new  bond."  No  order  was  ever  entered  of  record  requiring 
Adams  to  file  a  new  bond,  but  he  executed  the  instrument 
in  suit,  indorsed  his  oath  of  office  upon  it,  and  filed  it  with 
the  secretary  of  state.  It  does  not  appear  to  have  ever  been 
accepted  or  approved  by  any  judge  of  the  court,  and  there 
is  no  evidence  that  its  existence  was  known  to  any  such  judge. 
Upon  the  filing  of  his  original  bond,  in  1891,  Adams  entered 
upon  the  duties  of  his  office,  and  remained  continuously  the 
clerk  of  the  district  court  until  the  10th  day  of  January,  1895. 

The  following  provisions  relating  to  clerks  of  the  district 
court,  and  pertinent  to  the  question  to  be  considered,  are 
found  in  Mills'  Annotated  Statutes : 

*^  3295.  That  the  clerks  of  the  district  courts  of  this  state  be, 
and  they  are  hereby  required,  to  execute  a  bond  to  the  people 
of  the  state  of  Colorado  in  the  penal  sum  of  five  thousand  dol- 
lars each,  with  sufficient  security,  to  be  approved  by  the  judges 
of  their  respective  districts,  conditioned  for  the  faithful  per- 
foi-mance  of  their  duties  as  clerk  of  said  court,  and  that  they 
will  punctually  pay  over  to  the  person  legally  authorized  to 
receive  the  same,  all  moneys  that  may  come  into  their  hands 
by  virtue  of  the  said  office." 

*'  3297.  Every  such  bond  shall,  before  such  clerk  shall  enter 
upon  the  duties  of  his  office,  be  filed  in  the  office  of  the  sec- 
retary of  the  state,  and  copies  thereof  certified  by  the  secre- 
tary under  the  seal  of  the  state  shall  be  received  as  evidence, 
without  proof  of  the  execution  of  the  original,  in  all  courts  of 
this  state." 

'*  3299.  It  shall  be  the  duty  of  the  presiding  judge  of  the 

district  court  of  each  district  or  county  in  this  state,  in  open 

court,  on  the  first  day  of  each  term  of  said  court,  to  examine 

and  inquire  into  the  sufficiency  of  the  official  bonds  of  the 
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clerk  of  said  court,  and  if  it  shall  appear  that  any  one  or  more 
of  the  sureties  on  any  such  official  bond  has  or  have  removed 
from  the  county  or  district,  died  or  become  insolvent,  or  are 
pit  doubtful  solvency,  an  order  shall  be  entered  of  record  re- 
quiring such  clerk  within  such  time  as  may  be  fixed  by  the 
court,  not  less  than  five  nor  more  than  ten  days  from  the  entry 
of  such  order,  to  file  a  nevir  bond,  with  sureties  to  be  ap- 
proved as  is  now  required  by  law,  unless  the  number  and  pe- 
cuniaiy  ability  of  other  sureties  on  the  bond  shall  be  such  as 
to  satisfy  the  said  judges  that  the  said  bond  is  sufficient,  not- 
withstanding one  or  more  of  the  sureties  may  have  removed, 
died,  become  insolvent  or  of  doubtful  solvency,  in  which  case 
the  bond  in  question  may,  in  the  discretion  of  said  judge,  be 
held  to  be  sufficient.  Everv  clerk  of  the  district  court  shall 
procure  and  cause  to  be  filed  in  the  office  of  the  clerk  of  the 
county  for  which  he  shall  liave  been  appointed  such  clerk  of 
court,  a  duly  certified  copy  of  such  official  bond." 

An  instrument  executed  by  an  officer  in  the  form  of  an  offi- 
cial l)ond,  where  no  such  bond  is  required  of  him  by  law,  is 
not  an  official  bond;  it  is  without  force  or  effect,  and  there 
can  be  no  recovery  upon  it.  Mlsmsippi  v.  BartUtt^  80  Miss. 
624 ;  State  v.  Heiuy^  66  Iowa,  404.  The  case  of  an  official 
bond  executed  without  authority  of  law,  and  that  of  a  bond 
executed  because  required  by  some  statute,  but  failing  to  com-, 
ply  with  the  terms  of  the  statute,  must  not  be  confounded. 
In  the  former  case  the  instrument  is  void,  while  in  the  latter 
it  may  be  enforcible  as  a  common-law  obligation.  The  sole 
question  which  this  record  presents,  is  whether  the  bond  in 
suit  was  executed  in  obedience  to  any  statutory  requirement. 
In  1891,  when  Adams  was  appointed  to  his  clerkship,  he  exe- 
cuted the  bond  required  by  section  3295,  and  so  qualified  him- 
self for  his  office.  Having  taken  possession  of  the  office,  he 
held  it  continuously  until  1895.  It  was  while  he  was  in  full 
possession  of  the  office  that  the  instrument  in  litigation  was 
executed.  It  was  not  given  to  enable  him  to  take  possession 
of  the  office ;  he  was  already  in  its  possession  by  virtue  of  a 
bond  previously  executed.     The  sole  authority  of  law  for  the 
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execution  by  a  clerk  of  the  district  court  of  an  official  bond 
while  he  is  in  possession  of  his  office  by  virtue  of  a  bond  pre- 
viously given  in  conformity  with  the  requirements  of  sec- 
tion 3295,  is  found  in  section  3299,  and  that  authority  is  con- 
ditional. It  is  only  in  case  of  an  order  entered  of  record 
npon  an  inquiry  m^de  by  the  presiding  judge  into  the  suffi- 
cienc}'  of  the  bond  of  the  clerk,  requiring  him,  within  a  fixed 
time,  to  file  a  new  bond,  that  such  bond  can  be  executed  by 
legal  authority.  The  original  bond  does  not  become  insuf- 
ficient merely  because  some  surety  has  left  the  county,  or 
died,  or  become  insolvent;  it  may  be  held  to  be  sufficient 
nevertheless ;  and  if  so,  of  course,  no  order  for  a  new  bond  is 
made.  A  new  bond  given  after  it  is  judicially  determined 
that  no  new  bond  is  necessary,  would  be  without  considera- 
tion, and  of  no  validity.  In  this  case  one  of  the  sureties  on 
the  original  bond  had  died,  but  the  bond  may  still  have  been 
amply  sufficient,  and  section  3299  authorized  the  judge  to  so 
find.  That  section  requires  no  record  entry  in  connection 
with  the  examination  of  the  sufficiency  of  the  bond,  unless 
the  instrument  is  found  insufficient,  and  then  it  is  only,  an 
order  upon  the  clerk  to  file  a  new  bond  that  is  entered  of 
record. 

Now  no  record  entry  requiring  Adams  to  file  a  new  bond 
was  ever  made.  There  is  a  legal  presumption  that  officei-s 
of  the  law  do  their  duty.  We  are,  therefore,  bound  to  pre- 
sume that  the  sufficiency  of  the  original  bond  of  Adams,  after 
the  death  of  Symes,  was  inquired  into  as  the  statute  provides, 
and  that  there  was  no  ordei^on  him  to  file  a  new  bond,  because 
the  old  one  was  found  to  be  sufficient.  We  search  the  record 
in  vain  to  find  any  legal  reason  for  the  execution  of  the  bond 
in  suit.  No  statutory  provision  existed  requiring  it,  and 
there  was  no  place  open  for  it.  There  being  no  cause,  au- 
thority or  excuse,  for  its  existence,  it  was  void. 

If  this  bond  had  been  necessary  to  the  retention  by  Adams 
of  his  position  as  clerk,  or  had  been  a  defective  compliance 
with  some  law  requiring  a  bond  at  that  time,  the  sureties 
might  be  estopped  to  deny  their  liability,  but  it  was  not  a 
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compliance,  defective  or  otherwise,  with  any  law ;  it  was  not 
necessary  to  the  retention  by  Adams  of  his  office ;  its  execu- 
tion effected  no  change  in  the  position  of  Adams  or  any  one 
else;  and  it  accomplished  nothing  of  good  or  evil  to  any 
person.  It  resulted  in  no  condition  out  of  which  an  estoppel 
could  arise. 
Let  the  judgment  be  reyersed. 

BmwrBed. 


<••»» 


[Ho.  1961.] 

Thb  People  fob  the  Use  of  Laydek  v.  Jaobisok  bt  al. 

1.  Abbebsobs — Official  Boitds — Subplubagb. 

Seotion  010,  Mills*  Ann.  Stats.,  provides  that  an  assessor  shall  give  bond 
^*  for  the  performance  of  his  duties  according  to  law  and  to  the  sat- 
isfaction of  the  board  of  county  commissioners."  An  assessor's 
bond  was  conditioned,  *^  shall  faithfully  perform  all  of  the  duties 
of  his  office,  and  shall  pay  over  all  moneys  that  may  come  into  his 
hands  as  such  assessor,  as  required  by  law,  and  shall  deliver  to  his 
successor  in  office  all  books,  records,  papef*s  and  other  things  be- 
longing to  his  said  office.**  Held  that  the  conditions  of  the  bond 
following  the  obligation  ^'  shall  faithfully  perform  all  of  the  duties 
of  his  office  **  should  be  regarded  as  surplusage  and  rejected,  and  do 
not  impair  the  legality  of  the  bond. 

2.  Official  Bonds— Liability  of  Subeties. 

The  liability  of  sureties  on  official  bonds  is  limited  by  their  terras  strictly 
construed. 

8.  Official  Bonds— Liability  of  Subbtibs — Assebbobs. 

The  sureties  on  an  assessor's  .official  bond  are  not  liable  to  his  sucoessor 
for  fees  collected  after  the  expiration  of  his  term  and  during  the 
time  he  wrongfully  withheld  the  office  from  his  successor. 

Appeal  from  the  Diitrict  Court  of  HI  Paso  County. 

Mr.  A.  S.  Fbost  and  Mr.  Habyby  Riddell,  for  appel* 
lant. 

Messrs.  Blagkmeb  &  McAllisteb  and  Mr.  A.  Panfobb, 
for  appellees. 
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GUNTEB,  J. 

This  is  an  appeal  from  a  judgment  sustaining  a  demurrer 
to  the  complaint.  The  demurrer  raises  the  question  that  the 
complaint  does  not  state  facts  sufficient  to  constitute  a  cause 
of  action.     The  facts  appearing  from  the  complaint  are  : 

Defendant  Jackson  was  elected  as  assessor  of  £1  Paso 
county  for  the  term  commencing  January  13, 1896 ;  there- 
upon he  qualified,  giving  bond  containing  the  following  pro- 
vision : 

*^  Now  therefore  if  the  said  John  M.  Jackson  shall  faithfully 
perform  all  of  the  duties  of  his  office,  and  shall  pay  over  all 
moneys  that  may  come  into  his  hands  as  such  assessor,  as  re- 
quired by  law,  and  shall  deliver  to  his  successor  in  office  all 
books,  records,  papers  and  other  things  belonging  to  his  said 
office,  then  the  above  obligation  to  be  null  and  void,  otherwise 
to  be  and  remain  in  full  force.** 

At  the  general  election,  November,  1897,  Layden  was 
elected  assessor  of  said  county  for  the  term  commencing  Jan- 
uary 12, 1898,  qualifying  January  9, 1898.  January  12, 1898, 
while  Jackson  was  in  possession  of  said  office  and  all  its  be- 
longings, Layden,  as  his  successor,  demanded  possession  thei'e- 
of.  This  was  refused,  Jackson  remaining  in  such  possession 
until  August  1, 1898.  Upon  this  date  Jackson  delivered  pos- 
ession  of  the  office  to  Layden.  Jackson  drew  the  salary  for 
the  part  of  Layden's  term  ending  August  1, 1898.  Au- 
gust 8, 1898,  Layden  demanded  of  Jackson  and  his  sureties, 
payment  of  the  salary  so  collected.  This  was  refused.  This 
suit  followed  upon  the  official  bond  of  Jackson  to  collect  of 
the  sureties  thereof  the  salary  so  withheld. 

Ai'e  the  sureties  liable  upon  this  bond  for  the  damage  sus^ 
tained  by  Layden,  in  Jackson  so  withholding  the  salary  ?  If 
not  the  ruling  below  should  be  affirmed. 

Gen.  Stats.  1883,  sec.  647  ;  Mills'  Ann.  Stats.,  sec.  910,  pro- 
vides that  an  assessor  shall  give  bond,  *'  for  the  performance  of 
his  duties  according  to  law  and  to  the  satisfaction  of  the 
board  of  county  commissioners."    The  departure  of  the  bond 
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sued  on  from  the  bond  required  by  the  statute  is,  for  the  pur- 
pose of  this  ruling,  immaterial ;  the  bond  provided  by  statute 
and  the  bond  given,  each  requires  that  the  assessor  shall  faith- 
fully perform  all  of  the  duties  of  his  office.  If  the  provisions 
in  the  bond  given,  following  the  obligation  **  shall  faithfully 
perform  all  of  the  duties  of  his  office,"  are  not  within  such 
condition,  then  such  provisions  are  surplusage,  should  be  re- 
jected and  do  not  impair  the  legality  of  the  bond.  Murfree 
on  Official  Bonds,  §  61,  p.  43;  Mechem  on  Public  Officers, 
§  268,  p.  67. 

In  legal  effect  the  obligation  of  the  bond  sued  on  is  that 
Jackson  shall  faithfully  perform  all  of  the  duties  of  his 
office.  This  is  an  official  bond.  Murfree  on  Official  Bonds, 
§  38,  p.  28.  The  liability  of  sureties  on  official  bonds  is 
limited  by  their  terms  strictly  construed.  The  People  v. 
Cohb^  10  Colo.  App.  478;  Mechem  on  Public  Officers, 
§  282,  p.  176. 

In  applying  such  rule  the  law  has  become  settled  that 
sureties  on  the  official  bond  of  a  de  facto  officer  are  not  liable 
to  the  de  jure  officer,  upon  his  recovery  of  the  office,  for  fees, 
salary  or  other  emoluments  of  the  office  which  were  received 
by  the  intruder  while  wrongfully  exercising  the  functions  of 
the  office.  Curry  v.  Wight^  86  Tenn.  Reports,  637 ;  Mechem 
on  PubUc  Officers,  §  334,  p.  637. 

The  only  authority  cited  as  contra  is  Morris  v.  The  People^ 
8  Colo.  App.  375.  Such  case,  however,  is  not  in  conflict 
with  the  settled  doctrine.  In  such  case  suit  was  brought  by 
the  dejure  justice  of  the  peace  upon  the  official  bond  of  Robert 
Morris  as  justice  of  the  peace  to  recover  the  fees  collected  by 
Morris  during  his  unlawful  detention  of  the  office.  Morris 
was  the  de  facto  justice  of  the  peace.  The  court  held  that 
section  2064,  Gen.  Stats,  p.  649,  Mills' Ann.  Stats,  sec.  2790, 
required  Morris  to  deliver  over  the  books,  records  and  papers 
belonging  to  the  office,  to  his  successor,  these  constituting  the 
legal  indicia  of  title  ;  that  if  the  de  jure  officer  had  been  in 
possession  of  them,  he  would  have  received  the  fees  of  tiie 
office ;  that  the  damages  and  losses  sustained  by  the  dejure 
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o£Scer  through  their  detention  were  the  fees  belonging  to  him, 
appropriated  by  Morris ;  that  as  ^'  the  statute  expressly  pro- 
vides for  the  liability  of  the  obligors  (the  bondsmen),  to  the 
persons  interested  for  all  damages  and  losses  sustained  by 
reason  of  the  failure  or  refusal  to  deliver  them,*'  that  is,  the 
said  books,  records  and  papers,  the  sureties  upon  the  bond 
were  liable  for  the  fees  collected  by  Morris.  The  section  of 
the  statute  cited,  and  upon  which  this  liability  is  based,  is  the 
following,  to  wit : 

^*  Any  justice  of  the  peace  failing  or  refusing  to  deliver  any 
statutes,  books,  dockets  or  papers,  as  required  by  this  chapter^ 
for  the  space  of  ten  days  after  the  same  are  demanded,  shall 
forfeit  and  pay  the  sui^  of  ten  dollars,  to  be  recovei*ed  by  an 
action  of  debt  in  the  name  of  the  county  treasurer,  for  the 
benefit  of  the  county,  besides  being,  together  with  his  secu- 
rities in  his  oiBcial  bond,  liable  to  the  county  and  to  all  persons 
interested  for  all  damages  and  losses  which  may  be  sustained 
by  reason  of  such  failure  or  refusal."  Gen.  Stats.  1883, 
sec.  2065,  p.  650 ;    MUls'  Ann.  Stats,  sec.  2791. 

No  such  statute  applicable  to  the  present  case  exists. 

The  sureties  on  the  bond  involved  herein  are  not  within 
its  terms,  therefore,  are  not  liable  thereon.  The  judgment 
of  the  lower  court  is  affirmed. 

Affirmed. 


f  »» 


[No.  1922.] 

CoE  V.  Waters. 

1.  Bakkbuftct— Diboharoe—Effect  on  Judgmbnt. 

A  judgment  was  reDdered  against  a  surety  on  an  appeal  bond  and  pend- 
ing an  appeal  from  such  judgment  by  said  surety  he  filed  his 
petition  in  bankruptcy  and  was  discharged  from  all  debts  and 
claims  provable  under  the  bankruptcy  law  against  his  estate. 
Held  that  the  judgment  on  the  appeal  bond  and  all  costs  incurred 
by  appellee  in  the  trial  of  the  action  below  and  in  defending  the 
appeal  from  such  judgment  were  claims  provable  in  the  b^nk- 
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ruptcy  proceeding,  and  the  disobarge  of  appellant  was  a  payment 
of  each  claims  by  operation  of  law. 

2.  Appellate  Praoticb— Satisfaction  of  Judgment  Pending  Ap- 
peal—Dismissal. 

Where  pending  an  appeal  the  judgment  appealed  from  is  paid  and 
the  subject  of  litigation  is  satisfied,  the  appeal  will  be  dismissed, 
regardless  of  the  effect  of  sucli  dismissal  on  the  sureties  on  the 
appeal  bond. 

Appeal  from  the  District  Court  of  Arapahoe  County. 

Mr.  John  A.  Dewbesb  and  Mr.  M.  B.  Caepentbb,  for 
appellant. 

Mr.  L.  C.  Kenwoethy,  for  appellee. 

GUNTBR,  J. 

July  18,  1898,  appellee  recovered  judgment  in  the  district 
court  of  Arapahoe  county  against  appellant  in  a  suit  upon 
an  appeal  bond,  which  had  been  given  by  a  defendant  in  a 
civil  action  upon  an  appeal  from  a  money  judgment.  Upon 
this  bond  appellant  Coe  was  one  of  the  sureties.  From  said 
judgment  of  July  13, 1898,  is  this  appeal. 

The  transcript  of  the  record  herein  was  filed  September  22, 
1898.  June  16,  1900,  appellant  filed  a  petition  in  bank- 
ruptcy in  the  United  States  district  court  for  the  district  of 
Colorado,  wherein  an  order  was  entered  November  19,  1900, 
discharging  appellant  from  all  debts  and  claims  provable  un- 
der the  bankruptcy  law  against  his  estate  and  which  existed 
June  16, 1900.  December  14,  1900,  appellant  filed  his  sup- 
plemental answer  herein,  setting  up  such  discharge,  and 
prayed  a  dismissal  of  this  action. 

Appellant  contends  that  the  debt,  or  claim,  involved  herein 
was  provable  in  this  bankruptcy  proceeding.  This  appellee 
denies.  The  determination  of  this  issue  decides  whether  the 
discharge  is  a  defense  to  this  action. 

Section  68  of  the  bankruptcy  act  of  1898,  defines  the  classes 
of  debts  provable.    Subdivision  4  of  sabsection  a  of  said 
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section  provides  that :  '^  Debts  of  the  bankrupt  may  be  proved 
and  allowed  against  his  estate  which  are  founded  upon  *  *  * 
a  contract  express.  «  «  •  "  Subsection  8  of  said  section  68 
provides  that  "  debts  of  the  bankrupt  may  be  proved  and 
allowed  against  his  estate  which  are  founded  upon  a  claim 
for  taxable  costs  incurred  in  good  faith  by  a  creditor  before 
the  filing  of  the  petition  in  an  action  to  recover  a  provable 
debt."  Subsection  b  of  said  section  provides  that  ^'  unliqui- 
dated claims  against  the  bankrupt  may,  pursuant  to  applica- 
tion to  the  court,  be  liquidated  in  such  manner  as  it  shall  di- 
rect and  may  thereafter  be  proved  and  allowed  against  his 
estate."  The  debt,  or  claim,  involved  in  this  suit  is  composed 
of  damages  claimed  for  breach  of  the  express  contract,  the 
appeal  bond,  sued  on  herein  and  costs  incurred  by  appellee  in 
the  trial  of  this  action  below,  and  in  defending  this  appeal. 
Such  claim  existed  June  16,  1900,  the  date  of  the  filing  of 
such  petition  in  bankruptcy.  Under  said  section  the  damages 
recoverable  on  said  appeal  bond  were  subject  to  liquidation 
under  the  direction  of  the  court  of  bankruptcy  and  were  prov- 
able in  the  bankruptcy  proceeding.  Such  costs  were  also 
provable  in  such  bankruptcy  proceedings.  The  order  of  dis- 
charge of  November  19,  1900,  was  therefore  a  payment  by 
operation  of  law  of  such  claims.  The  claims,  the  subject  of 
this  litigation,  having  been  satisfied,  the  purpose  of  the  liti- 
gation is  ended  and  this  action  should  be  dismissed.  A  de- 
fense having  been  shown  to  the  cause  of  action  sued  on,  this 
court  must  dismiss  the  action  regardless  of  the  effect  of  such 
order  on  the  sureties  on  the  appeal  bond  herein. 

Rulings  under  the  bankruptcy  law  of  1867  are  in  point 
and  sustain  the  conclusion  above  expressed.  In  Fox  v. 
Weedj  vol.  21  La.  Annual  Reports,  58,  plaintiff  sued  defend- 
ant in  court  below  for  the  value  of  two  hundred  cords  of 
wood.  Defendant  pleaded  the  general  denial.  Judgment 
was  for  defendant.  Plaintiff  appealed.  Pending  the  appeal 
defendant  obtained  a  discharge  in  bankruptcy  and  presented 
such  discharge  as  a  plea  in  bar  in  the  appellate  proceedings. 
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The  appellate  court  held  such  discharge  a  complete  bar  to 
further  proceedings  in  that  court  and  dismissed  the  appeal. 

In  Haggarty  v.  Morrison^  59  Mo.  Rep.  324,  judgment  was  ren- 
dered in  the  lower  court  on  a  promissory  note.  Defendant 
appealed.  Pending  the  appeal  defendant  obtained  his  dis- 
charge in  l)ankruptcy.  Defendant  presented  such  discharge 
in  the  appellate  court  and  prayed  to  be  discharged  from  said 
judgment.    An  order  was  entered  as  prayed. 

In  Smith  et  aL  v.Ungle  et  aL,  44  Iowa,  265,  an  attachment 
was  levied  and  within  four  months  defendant  filed  his  peti- 
tion in  bankruptcy.  A  resolution  of  composition  was  adopted 
under  the  sanction  of  the  court  of  bankruptcy.  Defendant 
set  up  such  composition  in  the  state  court  and  moved  a  dis- 
solution of  the  attachment.  The  attachment  was  dissolved 
by  the  trial  court  and  such  order  approved  by  the  appel- 
late court,  the  court  holding  that  the  debt  of  the  attaching 
creditor  was  extinguished  by  the  composition  and  that  the 
attachment  necessarily  fell  to  the  ground.  See  also  Park% 
V.  Goodwin  ^  Handy  1  Mich.  35 ;  Exchange  Bank  v,  Knox^  19 
Grat.  739.  In  Matter  of  LeezynBley^  3  Benedict's  Dist  Ct. 
Rep.  487,  judgment  had  been  recovei*ed  against  the  bankrupt 
in  a  trial  court  of  the  state  of  New  York.  From  such  judg- 
ment he  appealed,  giving  security  on  such  appeal.  There- 
after he  filed  his  petition  in  bankruptcy  and  obtained  an  in- 
junction restraining  the  judgment  creditors  from  proceeding 
in  the  matter  of  the  appeal.  This  injunction  the  creditors 
moved  to  have  modified  in  order  to  enable  them  to  determine 
the  amount  of  their  claim  against  the  bankrupt  and  to  en- 
force their  rights  against  the  sureties.    The  motion  was  denied. 

See  also,  In  the  Matter  of  MetcaXf  et  aU.^  BankrwpU^  2 
Benedict's  District  Court  Reports,  78. 

The  cases  cited  by  appellee  are  not  in  conflict  upon  the 
question  here  involved,  with  the  above  authorities.  Such 
cases  are : 

In  re  Marciu  et  aL,  1 04  Fed.  Rep.  331.  The  facts  there  were : 
M.  filed  a  bUl  in  equity  in  the  state  court  against  D.  While  the 
bill  was  pending  he  was  adjudged  a  voluntary  bankrupt.   After 
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the  adjudication,  but  before  discharge,  a  judgment  was  ren- 
dered in  the  bill  in  equity  against  him  for  costs.  M.  con- 
tended that  such  claim  for  costs  was  provable  in  the  bankruptcy 
proceeding.  This  D.  denied.  The  court  held  that  such  costs 
were  not  provable  for  the  reason  that  all  classes  of  costs  prov- 
able were  specified  under  subsection  a,  of  said  section  63,  that 
costs  of  such  character  were  not  there  enumerated.    An  in- 

« 

spection  of  subdivisions  2  and  8  of  said  subsection  d,  makes 
manifest  that  costs  of  the  character  involved  in  the  contention 
of  M.  are  not  provable.  While  the  costs  from  which  the  appel- 
lant herein  is  discharged  by  the  bankruptcy  proceeding  are 
clearly  within  said  subdivision  3. 

Also  Manian  v.  Campbell^  10  Mo.  App.  92,  affirmed  79  Mo. 
105.  The  facts  in  such  case  were :  A  judgment  had  been  ren- 
dered against  defendant  M.in  the  circuit  court,  from  which  he 
appealed,  C.  being  one  of  the  sureties  on  the  appeal  bond.  In 
October,  same  year  (1876),  M.  was  adjudged  a  bankrupt. 
December  4th,  same  year,  the  judgment  of  the  circuit  court 
was  affirmed.  In  1877,  Speck,  plaintiff  in  the  original  suit, 
sued  and  recovered  judgment  against  the  sureties  on  the  ap- 
peal bond.  M.  obtained  his  discharge  in  bankruptcy  May, 
1878.  C.  in  October,  1879,  paid  a  certain  sum  to  Speck  in 
satisfaction  of  such  judgment  against  him  as  surety.  C.  sued 
M.  to  recover  the  sum  so  paid.  M.  plead  in  bar  the  discharge 
in  bankruptcy.  The  court  held  that  the  claim  of  G.  against 
M.  was  not  provable  in  bankruptcy,  because  at  the  time  of 
the  adjudication  in  bankruptcy,  October,  1876,  the  liability  of 
G.  on  the  appeal  bond  was  not  such  a  contingent  liability  that 
its  value  could  be  liquidated.  It  was  impossible  to  fix  a 
value  on  the  possibility  that  the  surety,  C.,  would  ever  have 
a  claim  against  his  principal  M.  In  the  course  of  the  opinion 
tlie  court  says : 

^'  On  a  proper  application  on  the  part  of  the  bankrupt  the 
creditor  whose  claim  was  still  in  litigation  in  the  appellate 
court  might  have  been  compelled  to  submit  to  a  stay  of  all 
proceedings  to  await  the  determination  of  the  court  of  bank- 
ruptcy on  the  question  of  the  discharge,  and  had  this  been 
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done  the  disohaige  of  the  bankrupt  would  have  diBcharged 
his  sureties. " 

In  Hewett  v.  Norton^  Case  No.  6,441,  Fed  Cases,  Y.  and  H. 
were  the  executors  and  legatees  of  Hoover,  and,  as  such, 
they  took  possession  of  his  estate.  Heirs  of  the  testator 
Hoover  filed  in  the  state  court  a  petition  to  set  aside  the 
will  and  the  probate  thereof.  Later  Y.  and  H.  filed  their 
petition  and  were  adjudged  bankrupts,  turning  over  to  their 
assignee  certain  plantations  and  other  property  claimed  un- 
der the  will.  On  petition  of  the  assignee  the  United  States 
district  court  granted  an  order  restraining  the  heirs  from  pro- 
ceeding further  with  their  said  suit  in  the  state  court.  This 
order  the  United  States  circuit  court  reversed,  holding  that 
under  sections  14  and  25  of  the  bankruptcy  act  of  1867,  the 
suit  might  proceed,  saying : 

*^  It  seems  clear  from  these  provisions  that  it  is  not  the 
purpose  of  the  bankrupt  act  to  abate  suits  commenced  before 
bankruptcy  in  which  the  title  to  the  property  surrendered  by 
the  bankrupt  is  in  litigation." 

In  the  case  of  In  re  The  St.  AlhavC%  Foundry  Company^ 
U.  S.  Dist.  Ct.,  district  of  Vermont,  reported  Am.  Bank- 
ruptcy Reports,  vol.  4,  p.  594,  suits  against  the  employes  of 
a  corporation  had  been  begun  in  the  state  court,  aided  by 
trustee  process  previous  to  the  bankruptcy  of  the  corporation. 
By  such  process  the  corporation  had  been  called  upon  to  dis- 
close the  amount  due  from  it  to  the  defendants.  The  return 
day  of  such  process  was  subsequent  to  the  bankruptcy.  It 
was  ruled  that  the  court  of  bankruptcy  should  determine  the 
amount  due  from  the  bankrupt  to  such  defendants,  that  there- 
upon the  receiver  should  answer  such  amount  to  the  state 
court,  that  after  judgment  in  the  state  court  against  the  re- 
ceiver, as  trustee,  under  the  process,  such  judgment  might 
be  proven  as  a  claim  before  the  referee  and  the  proper  divi- 
dends made. 

As  the  debt,  or  claim,  of  appellee  based  upon  the  appeal 
bond  sued  on  herein  was  a  provable  debt  in  the  bankruptcy 
proceeding  and  discharged  thereby,  as  the  costs  incurred  by 
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the  appellee  in  the  court  below  and  in  this  court  iu  an  action 
in  good  faith  upon  said  provable  claim,  begun  before  the  filing 
of  the  petition,  were  also  provable  in  said  bankruptcy  pro- 
ceeding and  discharged  thereby,  nothing  further  remains  to 
Utigate  herein,  therefore,  it  is  ordered  that  this  cause  be  dis- 
missed, each  party  paying  his  own  costs. 

Ditmisied. 


[No.  1981.] 

The  Gold  Coin  Mining  and  Leasing  Company  v.  Goub- 
lay. 

MiirBS  AND  Miking — Contbactb — Bond  and  Lbasb — Assignicbnt — 
Option. 

Plaintiff  owned  a  one-half  interest  in  a  bond  and  lease  of  a  mine  with 
option  to  purchase,  which  it  agreed  to  convey  to  defendant  in  con- 
sideration of  a  certain  cash  payment  and  an  obligation  on  defend- 
ant's part  to  perform  all  the  conditions,  covenants  and  agreements 
stipulated  to  be  performed  by  the  lessee  in  the  bond  and  lease  and 
to  pay  the  purchase  price  fixed  in  the  title  bond,  the  time  fixed  for 
the  payment  by  defendant  of  the  purchase  price  being  two  weeks 
before  the  expiration  of  the  bond  and  lease.  The  contract  further 
provided  that  if  defendant  should  fail  to  keep  and  perform  the 
covenants  and  Agreements  stipulated  to  be  kept  by  the  lessee  in  the 
bond  and  lease,  defendant  should  forfeit  the  cash  payment  made 
and  all  money  paid  on  the  bond  or  on  account  of  work  or  improve- 
ments on  the  property  to  plaintiff  as  liquidated  damages.  Defend- 
ant further  agreed,  in  the  event  the  bond  was  taken  up,  to  convey 
to  plaintiff  a  one-eighth  interest  in  the  property.  Held  that  the 
contract  between  plaintiff  and  defendant  was  a  conditional  sale  and 
gave  defendant  an  option  to  take  up  the  bond  or  not,  as  she  chose, 
and  having  failed  to  take  up  the  bond  the  cash  payment  was  for- 
feited as  liquidated  damage,  and  that  the  agreement  to  convey  to 
plaintiff  one-eighth  interest  in  the  property  was  conditioned  upon 
defendant  taking  up  the  bond,  and  no  action  could  be  maintained 
by  plaintiff  against  defendant  for  the  value  of  the  one-eighth  interest. 

Appeal  from  the  District  Court  of  El  Paso  County. 
Mr.  Bbuob  Glidden,  Mr.  J.  W.  Sheapor,  Mr.  W.  F. 
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ScHUYLEB,  Mr.  Kabl  C.  Schtjylbe  and  Mr.  Frank  Mo- 
Laughijn,  for  appellant 

Mr.  C.  S.  Wilson,  for  appellee. 

Wilson,  P.  J. 

November  14, 1894,  The  Mt.  Rosa  Mining,  Milling  and 
Land  Company,  a  corporation,  executed  to  one  Isaac  Canfield 
a  bond  and  lease  upon  certain  mining  property  owned  by  it 
in  the  Cripple  Creek  mining  district.  The  terms  and  condi- 
tions of  this  bond  and  lease  are  not  set  forth  at  length  in  the. 
pleadings,  but  from  what  is  there  stated,  and  from  the  state- 
ments of  counsel,  we  assume  it  to  have  been  in  the  common 
and  usual  form,  that  the  lessee  was  to  perform  certain  work 
and  labor,  and  that  within  a  specified  time  he  had  an  option 
to  purchase  the  property  upon  payment  of  a  certain  fixed 
sum.  There  seems  to  have  been  an  extension  of  the  agree- 
ment, so  that  the  time  of  the  option  would  expire  Au- 
gust 14,  1896.  Thereafter,  The  Gold  Coin  Mining  and 
Leasing  Company,  plaintiff  in  this  suit,  became  the  owner  by 
assignment  from  Canfield  of  a  one  undivided  one-half  interest 
in  his  lease  and  bond.  On  April  14, 1896,  the  plaintiff  agreed 
to  sell  its  one-half  interest  to  the  defendant,  Mra.  Gourlay, 
and  as  evidencing  the  terms  and  conditions  of  such  sale,  the 
parties  entered  into  an  agreement  in  writing  which  forms  the 
basis  of  this  suit,  appellant  being  designated  therein  as  the 
first  party  and  appellee  as  the  second  party.  We  insert  such 
portion  of  it  as  is  necessary  to  a  proper  understanding  of  the 
contention  of  the  parties,  and  the  issue  to  be  determined. 
After  certain  preliminary  statements  as  to  the  execution  of 
the  bond  and  lease  to  Canfield,  and  a  description  of  the  prop- 
erty, the  agreement  proceeds : 

"  Whereas,  the  undivided  one-half  interest  in  said  mining 
lease  and  title  bond  has  been  duly,  for  good  and  valuable 
considerations,  assigned  and  transferred  to  first  party  ;  and 

''  Whereas,  second  party  is  desirous  of  purchasing  the  said 
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undivided  one-half  interest  in  said  mining  lease  and  title 
bond,  and  of  availing  herself  of  benefits  and  advantages 
which  are  now  possessed  by  first  party  with  reference  to  said 
property,  by  virtue  of  said  mining  lease  and  title  bond ;  and 

**  Whereas,  first  party  has  sold  the  said  undivided  one-half 
interest  in  said  mining  lease  and  title  bond  to  second  party, 

**  Now,  therefore,  in  consideration  of  the  premises,  and  of 
fifteen  hundred  ($1,500)  dollars  cash  in  hand  paid  by  second 
party  to  first  party,  the  receipt  whereof  is  hereby  confessed 
and  acknowledged,  and  in  further  consideration  of  the  ex- 
press agreements,  stipulations  and  covenants  hereinafter  ex- 
pressed, to  be  kept  and  performed  by  the  second  party,  it  is 
agreed  as  follows : 

*^That  first  party  will,  immediately  on  demand,  on  the 
performance  by  second  party  of  the  stipulations,  covenants 
and  agreements  hereinafter  expressed  to  be  kept  by  second 
party,  assign  and  transfer  to  second  party  the  said  undivided 
one-half  interest  in  and  to  the  said  mining  lease  and  bond, 
dated  the  14th  day  of  November,  1894,  conveying  and  trans- 
ferring all  interest  which  first  party  now  has,  or  may  here- 
after acquire  in  and  to  the  said  Adams  lode  and  adjacent 
fractions  described  in  said  lease  and  bond. 

"Second  party,  in  considei*ation  of  the  premises,  hereby 
covenants,  contracts  and  agrees  to  and  with  the  first  party, 
with  her  own  money  and  funds,  to  pay  the  said  bond  so  exe- 
cuted by  The  Mt.  Rosa  Mining,  Milling  and  Land  Company, 
delivered  to  Isaac  Canfield,  dated  the  14th  day  of  Novem- 
ber»  1894,  and  perform  the  conditions  of  said  bond,  and  pay 
the  money  therein  provided  for,  together  with  the  money 
stipulated  to  be  paid  in  a  certain  agreement  in  and  by  which 
the  said  bond  and  leases  were  extended,  to  wit:  the  sUm  of 
twenty-five  thousand  (S25,000)  dollars,  and  to  pay  said  sum 
as  provided  in  said  bond  on  or  before  the  first  day  of  August, 
1896. 

"Second  party  further  covenants,  contracts  and  agrees  with 
first  party,  in  consideration  aforesaid,  at  her  own  cost  and 
expense,  and  with  her  own  funds,  to  keep,  and  cause  to  be 
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kept  and  performed,  all  die  conditions,  covenants  and  agree- 
ments stipulated  to  be  kept  and  performed  by  the  said  Isaao 
Canfield  and  his  assigns,  as  provided  in  said  lease  from  The 
Mt.  Rosa  Mining,  Milling  and  Land  Company  to  the  said 
Isaac  Canfield,  and  at  all  times  within  the  continuance  of  the 
term  provided  in  said  bond  and  lease,  and  the  extension 
thereof,  to  keep  and  perform  aU  the  agreements,  stipulations, 
covenants  and  conditions  stipulated  to  be  kept  and  performed 
by  the  terms  of  said  bond  and  lease,  by  the  said  Isaac  Can- 
field,  and  his  assigns,  to  the  end  that  there  shall  be  no  for* 
feiture  of  said  bond  and  lease  during  its  term,  or  during  the 
time  for  which  the  same  has  been  by  subsequent  agreement 
extended ;  and  that  second  party  will  hold  first  party  harm- 
less from  all  loss  through  forfeiture,  and  of  all  litigation  that 
maybe  entailed  wherein  and  whereby  the  said  The  Mt.  Rosa 
Mining  Milling  and  Land  Company  may  seek  to  enforce  a  for- 
feiture of  said  bond  and  lease,  time  being  the  essence  of  this 
agreement ;  and  in  the  event  second  party  shall  fail,  neglect  or 
refuse  at  any  time  to  keep  and  perform  the  stipulations,  agree- 
ments and  covenants  so  stipulated  to  be  kept  by  the  said 
Isaac  Canfield  and  his  assigns  in  said  mining  lease  and  title 
bond  dated  the  14th  day  of  November,  1894,  and  the  agree- 
ment extending  the  time  thereof  until  the  14th  day  of  August, 
1896,  then,  and  in  that  event,  the  second  party  shall  ip%ofacto^ 
without  notice,  forfeit  to  first  party  all  money  that  she  has 
paid  for  and  on  account  of  this  agreement,  and  all  money 
that  may  have  been  paid  for  and  on  account  of  any  payments 
made,  or  anj^  work  done  or  improvements  made  upon  said 
property,  in  any  manner  whatsoever,  as  liquidated  damages  to 
first  party,  and  shall  forfeit  all  right,  title  and  interest  which 
might  become  vested  in  second  party  by  virtue  of  this  agree- 
ment, or  any  payments  made  thereunder. 

"  Second  party  further  covenants,  contracts  and  agrees  that 
in  the  event  said  bond  so  dated  the  14th  day  of  November, 
1894,  is  taken  up  by  her,  and  the  title  to  said  property  is  con- 
veyed to  second  party,  second  party  will  immediately  organ- 
ize a  company,  with  a  capital  stock  of  two  million  (2,000,000) 
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shares  at  one  dollar  par,  and  that  she  will  place  six  hundred 
thousand  (600,000)  shares  thereof  in  the  treasury,  and  out  of 
the  remainder  give  to  firat  party,  upon  demand,  two  hundred 
and  fifty  thousand  (250,000)  shares,  full-paid  and  non-assess- 
able, in  such  company,  in  full  payment  of  the  remainder  of 
the  purchase  price  now  due  to  first  party,  and  such  company 
80  to  be  organized  shall  become  the  owner  of  the  entire  prop- 
erty and  title  to  the  Adams  lode  claim  and  adjacent  fmctions 
more  particularly  described  in  said  lease  and  bond,  so  dated 
the  14th  day  of  November,  1894,  aforesaid." 

The  agreement  further  provides  that  in  the  event  the  de- 
fendant  should  cause  the  property  to  be  conveyed  to  an}-  cor- 
poration other  than  that  above  referred  to,  she  would  cause 
one  undivided  one  eighth  of  the  capitalization  of  such  com- 
pany to  be  assigned  and  delivered  to  plaintifif,  immediately 
upon  the  title  becoming  vested  in  such  company,  and  in  the 
event  the  defendant  should  deem  it  best  not  to  organize  any 
company,  then  she  would  cause  to  be  conveyed  to  the  plain- 
tiff an  undivided  one-eighth  interest  in  and  to  the  mining 
property,  by  deed  vesting  in  the  plaintiff  a  good  title,  free 
from  all  incumbrance,  "  to  the  extent  that  she  shall  receive 
the  same  from  The  Mt.  Rosa  Mining,  Milling  and  Land  Com- 
pany." This  bond  and  lease  was  to  expire  by  its  terms  on 
August  1,  1896,  it  will  be  observed,  being  fourteen  days 
before  the  expiration  of  the  Canfield  bond  and  lease. 

The  defendant  failed  or  refused  to  take  up  the  bond  by 
the  payment  of  the  purchase  money.  In  all  other  respects, 
we  assume,  because  there  is  no  allegation  to  the  contrary, 
that  she  complied  with  all  the  terms  and  conditions  of  her 
agreement  and  of  the  original  Canfield  bond  and  lease  so  as 
to  keep  it  alive,  and  prevent  forfeiture.  The  contention  of 
the  defendant  is  that  the  agreement  provided  for  a  conditiohal 
sale  only,  or  an  option,  which  option  she  exercised  by  an  elec- 
tion not  to  purchase,  and  that  by  the  express  terms  of  the 
agreement  it  was  provided  that  in  such  event  the  $1,500 
which  she  paid  was  foi*feited  to  plaintiff,  and  constituted 
liquidated  damages,  and  measured  the  full  extent  of  her  lia- 
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bility  for  failure  to  purchase.  On  the  other  hand,  it  is  con- 
tended by  appellant  that  the  agreement  was  for  an  absolute 
sale,  that  the  forfeiture  of  the  $1,500  shbuld  be  treated  as 
liquidated  damages  only  for  a  failure  to  comply  with  the 
terms  and  conditions  of  the  Canfield  bond  and  lease  neces- 
sary to  keep  it  alive ;  that  by  the  terms  of  the  agreement 
with  plaintiff,  defendant  bound  herself  to  pay  the  full  amount 
of  the  purchase  money  so  as  to  secure  a  conveyance  from  the 
owner  of  the  property;  and  that  the  consideration  of  the 
agreement  whereby  plaintiff  agreed  to  sell  its  one-half  inter- 
est in  the  bond  and  lease  to  the  defendant,  was  the  payment 
not  only  of  the  f  1,500,  but  a  subsequent  conveyance  to  plain- 
tiff of  an  undivided  one-eighth  interest  in  the  property.  Act- 
ing upon  this  theory,  the  plaintiff  has  brought  this  suit  to 
recover  from  defendant  the  sum  of  $3,000,  which  it  alleges 
was  the  value  of  the  one-eighth  interest  in  the  property  which 
it  would  have  received  if  defendant  had  taken  up  the  bond, 
and  conveyed  to  plaintiff  in  accordance  with  the  terms  of  the 
agreement.  The  sole  question  is  the  construction  of  this 
contract  with  reference  to  these  respective  contentions  of  the 
parties,  the  facts  being  undisputed.  We  are  clearly  of  opin- 
ion that  the  better  reason  supports  the  contention  of  the  de- 
fendant. 

In  order  to  properly  construe  the  agreement  in  contro- 
versy, and  ascertain  its  true  intent,  meaning,  scope  and 
legal  effect,  it  must  be  considered  in  its  entirety,  not 
merely  with  reference  to  isolated  and  segregated  portions 
of  it. 

It  will  be  noted  that  by  it  the  plaintiff  did  not  assign  its 
interest  in  the  bond  and  lease  to  the  defendant.  It  simply 
agreed  to  do  so  upon  full  compliance  by  defendant  with  the 
terms  and  conditions  therein  expressed,  one,  and  a  principal 
one  of  which  was,  that  defendant  should  take  up  the  bond 
and  pay  the  full  price  therein  specified  as  the  purchase 
money  for  the  property.  It  was  only  after  this  had  been 
done  that  defendant  could  have  demanded  such  assignment 
from  plaintiff.    In  the  preamble,  it  was  recited  as  the  pur- 
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pose  and  object  of  defendant  in  entering  into  the  transaction, 
that  she  was  desirous  of  availing  herself  of  the  benefits  and 
advantages  then  possessed  by  the  plaintiff  with  reference  to 
the  mining  property  by  virtue  of  the  mining  lease  and  title 
bond  which  had  been  executed  to  Canfield,  and  in  whicli  the 
plaintiff  had  become  the  owner  to  the  extent  of  one  half. 
Now,  the  benefits  and  advantages  which  plaintiff  had  under 
the  bond  and  lease  were  that  it,  in  connection  with  Canfield, 
might  work,  prospect  and  develop  the  property,  and  if  it  so 
desired  before  the  termination  of  the  bond,  might  acquire 
the  full  title  to  the  property  upon  payment  of  the  purchase 
money ;  and  certainly  not  the  least  among  these  advantages 
and  benefits  was,  that  if  plaintiff  and  Canfield  should,  after 
prospecting  and  developing  the  property,  become  satisfied 
that  it  was  not  worth  the  price  asked,  they  might  refuse  to 
exercise  their  option  of  purchase,  without  rendering  them- 
selves liable  to  any  further  damages  or  loss,  other  than  that 
already  suffered  by  the  cost  and  expense  of  development 
and  pixjspecting.  We  naturally  conclude,  unless  there  be 
something  further  in  the  agreement  showing  that  the  con- 
trary was  intended,  that  this  was  one  of  the  important  ad- 
vantages and  benefits  which  Mra.  Gourlay  desired  to  secure. 
In  other  words,  it  was  intended  simply  that  the  defendant 
should  assume  the  position  of  plaintiff  and  Canfield.  The 
succeeding  paragraphs  confirm  this  conclusion.  Defendant 
agreed  at  her  cost  and  expense  to  perform  all  the  conditions 
and  covenants  on  the  part  of  Canfield  and  his  assigns  as 
provided  in  the  lease.  This,  we  presume,  refers  to  develop- 
ment work  of  a  certain  kind  and  character  required  to  be 
performed.  In  addition  to  this,  defendant  agreed  to  keep 
and  perform  all  the  agreements,  stipulations,  covenants  and 
conditions  stipulated  to  be  kept  and  performed  by  the  terms 
of  both  bond  and  lease  by  Canfield  and  his  assigns.  And 
again,  it  is  expressly  provided  that  in  the  event  defendant 
should  fail,  neglect  or  refuse  to  keep  and  perform  the  stip- 
ulations, agreements  and  covenants  stipulated  to  be  kept 
by  Canfield  and  his  assigns,  not  in  the  lease  alone,  nor  in 
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the  bond  alone,  but  in  both  bond  and  lease,  then  she  should 
forfeit  to  the  firat  party  as  liquidated  damages  not  only  the 
81,500  paid  by  her  to  plaintiff  on  the  execution  of  the  con- 
tract, but  also  all  money  that  may  have  been  paid  by  her  for 
and  on  account  of  any  payments  made  on  the  bond,  if  any, 
or  any  work  done  or  improvements  made  upon  said  prop- 
erty ;  and  also  all  interest  in  the  property  which  might  have 
then  vested  in  her  by  virtue  of  this  agreement,  or  of  any 
payments  which  she  might  have  made  thereunder.  Now, 
one  of  the  most  important  stipulations  to  have  been  per- 
formed by  Canfield  under  the  bond  was  the  payment  of  the 
purchase  money.  It  seems  to  us  beyond  question  from  the 
plain  and  unambiguous  meaning  of  the  language  employed, 
that  the  forfeiture  to  be  suffered  by  defendant  as  liquidated 
damages  upon  noncompliance  with  all  the  conditions  of  the 
Canfield  bond  and  lease,  expressly  covered  the  condition 
with  regard  to  the  payment  of  the  purchase  money.  As  the 
parties  therefore  themselves  fixed  the  amount  of  damages  to 
be  suffered  by  defendant  in  the  event  of  her  noncompliance, 
the  plaintiff  is  not  entitled  to  ask  any  other  or  further. 
Again,  in  still  further  confirmation  of  this  view,  the  agree- 
ment provided,  that  "  in  the  event  "'the  bond  was  taken  up 
by  defendant,  and  the  title  to  the  property  secured,  then 
she  was  to  make  a  certain  disposition  of  the  one-half  interest 
that  would  be  coming  to  her, — the  agreement  being  that  she 
would  convey  or  cause  to  be  conveyed  a  full  one-eighth  in- 
terest in  such  an  event  to  the  plaintiff.  The  use  of  the 
words,  '*  in  the  event,"  shows  it  was  then  in  contemplation 
of  the  parties  that  defendant  might  elect  to  not  exercise  the 
option  of  taking  up  the  bond.  Her  promise  to  convey  to 
plaintiff  a  one-eighth  interest  in  the  property,  for  the  value 
of  which  he  brings  this  suit,  was  conditional  on  the  event  of 
defendant  taking  up  the  Canfield  bond,  in  accordance  with 
its  stipulations,  and  her  agreement  was  that  if  she  failed  to 
take  up  the  bond,  she  would  suffer  the  forfeitures  which  we 
have  enumerated,  as  liquidated  damages. 

The  plaintiff  relies  greatly,  in  support  of  its  contention, 
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upon  the  woixis,  "  in  full  payment  of  the  remainder  of  the 
purchase  price  now  due  to  first  party,"  occurring  in  the  par- 
agraph where  it  is  provided  that  in  the  event  the  bond  is  taken 
up  by  defendant,  then  she  will  organize  a  company  with  a  cer- 
tain amount  of  capital  stock,  and  deliver  to  plaintiff  one  eighth 
of  the  shares  in  the  corporation  so  formed.  They  insist  that 
the  words, "  now  due,"  show  that  the  defendant  was  absolutely 
and  unconditionally  indebted  to  plaintiff  on  account  of  the 
contract  to  purchase  plaintiff's  interest  by  defendant,  in  a 
sum  other  than  the  $1,500  paid  in  cash  at  the  time  of  the  exe- 
cution of  the  agreement.  The  words  are  rather  awkwardly 
used,  and  it  is  somewhat  difficult  to  determine  exactly  what 
they  mean,  because  even  conceding  the  contention  of  plaintiff 
that  defendant's  promise  to  take  up  the  bond,  and  thereafter 
to  convey  a  one-eighth  interest  to  plaintiff  was  absolute  and 
unconditional,  yet  the  additional  consideration  certainly  was 
not  due  at  the  time  of  the  execution  of  the  agreement,  because 
the  defendant  could  not  have  complied  with  such  a  promise, 
if  made,  until  after  she  had  secured  full  title  to  the  property. 
In  the  succeeding  clause,  wherein  the  defendant  is  given  the 
privilege  upon  securing  title,  to  convey  the  property  to  some 
other  differently  constituted  corporation  or  organization,  or 
not  to  convey  it  at  all,  if  she  saw  fit,  but  in  either  event  is 
required  in  such  contingency  to  convey  to  plaintiff  a  one- 
eighth  interest,  nothing  is  said  about  a  conveyance  of  this 
one-eighth  interest  being  due,  or  required  as  a  part  of  the 
purchase  price  agreed  to  be  paid  to  plaintiff  in  consideration 
of  its  agreement.  In  any  event,  however,  conceding  that  the 
conveyance  of  this  one-eighth  interest  was  to  be  a  part,  or 
balance  of  the  purchase  price,  the  only  fair  and  reasonable 
construction  of  the  contract  is  that  her  agreement  to  pay  the 
same  w^as  conditioned  upon  her  taking  up  the  bond,  arid  for 
her  failure  or  refusal  to  take  up  the  bond,  the  agreement  itself 
provided  certain  stipulated  forfeitures,  as  liquidated  damages. 
We  think  it  manifest  that  the  true  intent  and  meaning  of  the 
contract  was  that  the  defendant  had  an  option  to  take  up  the 
bond  or  not  as  she  chose,  provided,  however,  that  if  she  did 
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take  it  up,  she  must  convey  to  the  plaintiff  a  one-eighth  in- 
terest in  the  property.  She  having  elected  not  to  take  up  the 
bond,  and  having  made  the  forfeitures  which  were  provided 
as  liquidated  damages,  the  plaintiff  has  no  further  claims 
upon  her,  and  cannot  maintain  this  suit. 

Such  seems  to  have  been  the  view  of  the  trial  court,  and 
its  judgment  will  be  affirmed. 


1?  g  [No.   1»«7.] 

Cowing  v.  Cloud  bt  al. 

1.  Bills  and  Notes— Option  to  Pay  Befobb  Matubtty— Negotia- 

bility. 
A  promissory  note  made  payable  on  a  certain  date  Ib  not  rendered  non- 
*  negotiable  by  a  provision  giving  the  maker  an  option  to  pay  it  be- 

fore maturity. 

2.  Bills  and  Notes — Negotiability — Pbohisb  to  Pay  Attobney's 

Fke. 
The  negotiability  of  a  promissory  note  is  not  destroyed  by  a  provision 
in  the  note  for  an  attomey^s  fee  to  be  x>aid  by  the  maker  in  case  the 
note  was  not  paid  in  full  at  maturity. 

3.  Bills  and  Notes — Mobtgages — Assignment — Negotiability. 
Where  a  negotiable   promissory  note  secured  by  mortgage  or  deed  of 

trust  is  assigned  before  maturity  to  a  bona  fide  purchaser,  the  as- 
signee takes  the  mortgage  or  deed  of  trust  as  he  takes  the  note,  free 
from  defenses  existing  between  the  maker  and  payee. 

4.  Bills  and  Notes— Payment — Principal  and  Agent. 

A  negotiable  promissory  note  payable  at  the  option  of  the  holder  either 
in  Denver  or  at  a  certain  bank  in  New  York  and  secured  by  deed  of 
trust  was  transferred  before  maturity  to  a  bona  fide  purchaser.  As 
the  interest  coupons  fell  due  they  were  presented  for  payment  by  the 
holder  at  the  New  York  bank,  the  maker  paying  the  money  to  the 
payee  in  Denver  who  forwarded  it  to  the  bank.  After  paying  several 
coupons  in  this  way  the  maker  paid  the  principal  to  the  payee  and 
received  a  release  of  the  deed  of  trust,  but  the  money  was  never  pidd 
to  the  holder  of  the  note  and  the  release  was  unauthorized  by  him. 
Held  that  the  bank  in  paying  the  coupons  and  the  payee  of  the  note 
in  receiving  and  forwarding  the  money  were  agents  of  the  maker 
and  not  of  the  holder  of  the  note,  and  the  payment  to  the  fiayee 
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was  not  a  payment  of  the  note,  and  the  release  of  the  deed  of  tnut 
was  void. 

5.  Samb. 

The  purchaser  of  a  promissory  note  before  maturity  is  not  required  to 
apprise  the  maker  of  his  purchase,  but  the  maker  is  bound  to  know 
that  at  any  time  after  its  execution  and  before  its  maturity  it  is  li- 
able to  be  in  the  hands  of  another  who  has  paid  value  for  it,  and  if 
he  delivera  his  mouey  to  the  original  payee  without  receiving  his 
note,  supposing  that  he  is  pasring  his  debt,  he  does  so  at  his  own 
peril. 

6.  Bills  and  Notbs — Paymjknt. 

Where  the  maker  of  a  note  sent  a  draft  to  the  original  payee  with  in- 
structions, if  sufficient  and  satisfactory,  to  cancel  and  return  the 
note  and  return  deed  of  trust  and  rele<ase,  if  not,  to  return  the  draft, 
and  the  payee  having  transferred  the  note  could  not  return  it,  but 
retained  the  money  and  returned  a  release  of  the  deed  of  trust,  it 
was  not  a  payment  of  the  note,  since  the  money  was  delivered  to 
pay  the  note  upon  a  condition  which  was  never  performed. 

Appeal  from  the  District  Court  of  Saguache  County. 
Mr.  Stuart  D.  Walling,  for  appellant. 

Mr.  W.  E.  Cox,  for  appellees. 

Thomson,  J. 

On  the  2d  day  of  December,  1892,  Pryor  M.  Cloud  executed 
and  delivered  to  The  Colorado  Securities  Company  his  prom- 
issory note,  whereby,  for  value  received,  he  promised  to  pay 
to  the  order  of  The  Colorado  Securities  Company  $600,  on 
the  Ist  day  of  December,  1897,  with  interest  after  maturity 
at  two  per  cent  per  month.  Interest  coupons  for  $21.00 
each,  representing  the  interest  on  the  principal  sum  at  the 
rate  of  seven  per  cent  per  annum  until  maturity,  and  payable 
respectively  on  the  first  days  of  June  and  December,  in  the 
years  1898,  1894,  1895,  1896  and  1897,  were  attached  to  the 
note.  The  note  contained  an  agreement  that  in  case  any  in- 
terest coupon  should  remain  due  and  unpaid  for  a  period  of 
thirty  days,  the  note  and  accrued  interest  should,  at  the  op- 
tion of  the  legal  holder,  become  due  and  payable ;  and  the 
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instrument  embracing  the  note  contained  a  further  agree- 
ment that  if  the  note  and  interest  should  not  be  paid  in  full 
at  maturity,  the  maker  should  pay  an  additional  sum  of 
•♦60.00  as  an  attorney's  fee.  On  the  face  of  the  note,  the 
maker  reserved  a  privilege  of  paying  it  at  the  expiration  of 
three  years.  The  note  and  coupons  were,  by  their  terms, 
payable  at  the  office  of  the  Importers'  &  Traders'  National 
Bank,  New  York  city,  or  at  Denver,  Colorado,  at  the  option 
of  the  holder.  Cloud  secured  the  payment  of  this  note  by  a 
trust  deed  of  land.  Henry  J.  Aldrich  was  the  trustee  named 
in  the  instrument.  The  trust  deed  was  duly  recorded  im- 
mediately upon  its  execution.  On  the  27th  day  of  Decem- 
l^r,  1892,  The  Colorado  Securities  Company,  for  a  valuable 
consideration,  indoraed  and  delivered  the  note  to  Rufus  B. 
Cowing.  Cowing  resided  in  the  city  of  New  York,  and,  as 
the  coupons  matured,  presented  them  at  the  office  of  the  Im- 
porters' &  Traders'  National  Bank  in  New  York  city,  where 
they  were  paid,  down  to  and  including  the  coupon  due  De- 
cember 1,  1894.  On  the  7th  day  of  February,  1895,  Henry 
J.  Aldrich,  the  trustee  named  in  the  trust  deed,  executed 
and  delivered  to  Cloud  a  deed  of  release  and  quitclaim  of  the 
premises  conveyed  by  the  trust  deed,  which  deed  of  release 
recited  that  the  note  and  interest  had  been  fully  paid.  The 
note  remained  continuously  in  the  possession  of  Cowing  after 
its  assignment  to  him,  and  no  interest  after  December  1, 
1894,  nor  any  part  of  the  principal,  was  ever  received  by 
him.  Shortly  after  the  execution  of  the  release,  Aldrich 
absconded. 

This  proceeding  was  instituted  by  Cowing  against  Cloud 
to  obtain  a  decree  setting  aside  the  deed  of  release,  foreclosing 
the  trust  deed,  and  subjecting  the  land  to  the  payment  of  the 
debt.  The  complaint,  in  addition  to  other  necessary  facts, 
alleged  that  the  deed  of  release  was  executed  without  the  au- 
thority or  knowledge  of  the  plaintiff.  Cloud  answered  al- 
leging payment  of  the  note  and  interest  in  full  to  Aldrich. 
During  the  pendency  of  the  proceeding,  Cloud  died,  and  his 
heirs  and  the  administrators  of  his  estate,  were  substituted  as 
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defendants.     Judgment  was  rendered  for  the  defendants, 
and  the  plaintiff  appealed. 

The  fact  of  the  purchase  of  the  note  by  the  plaintiff  from 
the  payee  for  value,  before  maturity,  is  conclusively  estab- 
lished. In  argument,  the  following  propositions  are  submit- 
ted to  us  in  behalf  of  the  defendants :  First,  that  because, 
by  its  terms,  the  note  might  become  payable  at  an  earlier  date 
than  that  fixed  by  itself  for  its  payment,  and  because  the  in- 
strument contained  an  agreement  for  the  payment  of  an  at- 
torney's fee  in  case  of  default  by  the  maker  in  the  payment 
of  the  note,  the  note  was  not  negotiable,  and  the  title  of  the 
plaintiff  is  not  that  of  an  innocent  purchaser  of  negotiable 
paper  before  maturity.  Second,  that  this  is  not  a  suit  upon 
the  note,  but  a  proceeding  to  set  aside  the  release,  and  fore- 
close the  deed  of  trust,  and  the  deed  of  trust  is  not  a  nego- 
tiable instrument.  Third,  the  plaintiff  constituted  The  Col- 
orado Securities  Company  his  agent  for  the  collection  of  his 
coupons,  or,  at  least,  he  estopped  himself  to  deny  that  it  was 
his  agent  for  that  purpose ;  ergo^  payment  of  the  note  to  that 
company  was  payment  to  the  plaintiff. 

I.  The  note  contained  a  promise  to  pay  a  sum  certain  with- 
in a  time  certain.  On  the  1st  day  of  December,  1897,  the  note 
would  become  due,  and  if  it  should  not  be  paid  on  that  day, 
the  maker  would  be  in  default.  The  maker  had  the  privilege, 
which  he  might  exercise  or  not,  of  paying  it  earlier,  or  in  case 
of  a  failure  in  the  payment  of  an  interest  coupon  for  thirty 
days  after  it  should  become  payable,  the  entire  debt,  and  all 
accrued  interest,  would,  at  the  option  of  the  legal  holder  of 
the  note,  be  immediately  due  and  payable :  but  notwithstand- 
ing conditions  might  arise  causing  the  note  to  mature  earlier 
than  the  Ist  day  of  December,  1897,  on  that  day  it  was,  in 
any  event,  payable.  The  note  was,  therefore,  negotiable,  un- 
less its  negotiability  was  destroyed  by  the  agreement  to  pay 
an  attorney's  fee.  Daniel  on  Negotiable  Instruments,  §  43; 
Front  V.  Fisher^  13  Colo.  App.  322.  But  that  agreement  was 
no  part  of  the  note.  Before  it  could  become  enforcible,  a 
cause  of  action  upon  the   note  must  have  accrued  to   the 
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holder,  and  payment  of  the  note,  in  full,  at  maturity,  would 
render  it  void.  The  note  was  negotiable,  notwithstanding 
the  agreement.  Seaton  v.  Seovill^  18  Kan.  433;  Sperrtf  v. 
Horr^  32  Iowa,  184;  Qaar  v.  Louisville  Banking  Co,^  11 
Bush.  (Ky.)  180 ;  Dorsey  v.  Wolff,  142  111.  589. 

II.  It  is  true  that  this  is  a  proceeding  to  cancel  the  release 
deed,  and  foreclose  the  mortgage ;  it  is  also  true  that  there 
are  decisions  to  the  effect  that  because  a  mortgage  is  not  a 
negotiable  instrument,  the  assignee  takes  it  subject  to  all  de- 
fenses which  might  be  available  against  the  assignor ;  and  in 
Long  an  v.  Carpenter,  1  Colo.  205,  the  majority  of  the  supreme 
court  of  the  territory  of  Colorado,  speaking  through  Bel- 
ford,  J.,  so  held ;  but  their  opinion  met  with  a  vigorous  dissent 
from  Chief  Justice  Hallett,  and  the  case  was  taken  by  appeal 
to  the  supreme  court  of  the  United  States,  where  the  judg- 
ment below  was  reversed,  Mr.  Justice  Swayne,  who  delivered 
the  opinion,  sapng :  ^^  The  assignment  of  a  note  underdue 
raises  the  presumption  of  the  want  of  notice,  and  this  presump- 
tion stands  until  it  is  overcome  by  sufBcient  proof.  The 
case  is  a  different  one  from  what  it  would  be  if  the  mortgage 
stood  alone,  or  the  note  was  nonnegotiable,  or  had  been  as- 
signed after  maturity.  The  question  presented  for  our  deter- 
mination is,  whether  an  assignee,  under  the  circumstances  of 
this  case,  takes  the  mortgage  as  he  takes  the  note,  free  from 
the  objections  to  which  it  was  liable  in  the  hands  of  the  mort- 
gagee. We  hold  the  afiRrmative.  The  contract  as  regards 
the  note  was  that  the  maker  should  pay  it  at  maturity  to  any 
bona  fide  indorsee,  without  reference  to  any  defenses  to  which 
it  might  have  been  liable  in  the  hands  of  the  payee.  The  mort- 
gage was  conditioned  to  secure  the  fulfillment  of  that  contract. 
To  let  in  such  a  defense  against  such  a  holder  would  be  a 
clear  departure  from  the  agreement  of  the  mortgagor  and 
mortgagee,  to  which  the  assignee  subsequently,  in  good  faith, 
became  a  party.  If  the  mortgagor  desired  to  reserve  such  an 
advantage,  he  should  have  given  a  nonnegotiable  instrument. 
If  one  of  two  innocent  persons  must  suffer  by  deceit,  it  is 
more  consonant  to  reason  that  he  who  ^  puts  trust  and  con- 
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Mence  in  the  deceiver  should  be  a  loser  rather  than  a 
stranger.'  "  Carpenter  v.  Longan^  16  Wall.  271.  The  doc- 
trine announced  in  the  foregoing  opinion  is  the  law  in  this 
state.     Fro9t  v.  Fisher^  supra. 

III.  The  testimony  of  Mr.  Cloud  was  taken  before  his  death. 
He  testified  that  such  of  the  interest  coupons  as  were  paid  be- 
fore payment  of  the  note,  and,  afterwards,  the  note,  with  the 
remaining  coupons,  were  paid  to  The  Colorado  Securities 
Company  through  the  Saguache  National  Bank.  The  plain- 
tifiE  presented  his  coupons  to  the  Importers'  &  Traders'  Na- 
tional Bank  of  New  York  city,  and  received  his  money.  The 
uncontradicted  statement  of  Mr.  Cloud  that  he  paid  the  money 
to  The  Colorado  Securities  Company,  must  be  accepted  as 
true  ;  so  that  the  money  to  pay  the  coupons  was  forwarded 
by  The  Colorado  Securities  Company  to  that  bank.  From 
these  unquestioned  facts,  counsel  for  the  defendants  arrives 
at  the  conclusion  that  The  Colorado  Securities  Company  was 
the  agent  of  the  plaintiff  for  the  collection  of  the  coupons  and 
the  note,  and  the  result  is  reached  tlirough  the  following 
process  of  reasoning :  "  When  appellant  deposited  the  cou- 
pons with  the  bank,  it  became  his  agent,  and  had  knowledge 
of  the  acts  of  The  Colorado  Securities  Company.  Knowledge 
of  the  agent  is  knowledge  of  the  principal,  and  ostensible  au- 
thority may  be  conferred  by  a  single  act  of  recognition." 
Mr.  Cloud  made  his  note  payable  in  Denver,  or  at  the  office  of 
the  bank  in  New  York.  It  was  Mr.  Cloud  and  not  the  payee 
who  designated  the  Importers'  &  Traders'  National  Bank  as 
a  place  of  payment ;  and,  if  payment  should  be  made  at  that 
bank,  it  was  his  duty  to  see  that  the  necessary  funds  were 
there  at  the  proper  time.  The  bank,  in  receiving  the  money 
from  him,  papng  it  out,  and  taking  up  the  coupons,  acted  as 
his  agent,  and  its  authority  so  to  act,  was  expressly  conferred 
by  him  in  the  note  which  he  made.  By  sending  his  money 
to  the  securities  company,  he  constituted  that  company  his 
s^nt  also ;  and  its  duty  as  his  representative,  if  he  accepted 
the  trust  was  to  forward  the  money  which  it  received  from  him 
to  the  bank  in  New  York,  to  be  turned  over  to  the  holder  in 
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exchange  for  his  coupons.  The  plaintiff,  after  his  purchase 
of  the  note,  had  nothing  to  do  with  the  securities  compan3^ 
He  went  to  the  agency  designated  by  the  plaintiff,  where  he 
had  the  right  to  suppose  that  the  money,  if  not  paid  directly 
to  himself,  would  be  found ;  and  an  assumption  that  the  se- 
curities company  was  his  agent,  or  that  the  bank  was  his 
agent,  or  that  he  was  responsible  for  anything  that  either 
of  them  did,  is  purely  gratuitous. 

The  plaintiff,  as  an  innocent  purchaser  of  the  note,  took  a 
title,  against  which,  defenses  which  might  have  been  good  if 
there  had  been  no  transfer,  are  utterly  unavailing.  There 
is  no  law  which  requires  the  purchaser  of  an  underdue  ne- 
gotiable promissory  note  to  apprise  the  maker  of  his  pur- 
chase. The  maker  is  bound  to  know  that  at  any  time  after 
its  execution,  and  before  its  maturity,  the  paper  is  liable  to 
be  in  the  hands  of  another  who  has  paid  value  for  it,  and  if 
he  delivers  his  money  to  the  original  payee,  without  receiv- 
ing his  note,  supposing  that  he  is  paying  the  debt,  he  does 
so  at  his  own  peril.  The  mortgage  is  merely  a  security  for 
the  note ;  and  no  defense,  not  good  against  the  note,  is  avail- 
able against  the  moitgage. 

Thus  far  we  have  proceeded  on  the  hypothesis  that  Mr. 
Cloud  did,  in  fact  and  in  good  faith,  deliver  his  money  to 
the  securities  company  in  supposed  payment  of  his  note ; 
but  the  record  does  not  support  the  theory.  The  money  of 
Mr.  Cloud  was  not  delivered  to  the  securities  company  in 
payment  of  the  note,  except  upon  a  condition  which  was 
never  performed.  Mr.  Cloud  did  his  business  through  the 
Saguache  County  Bank.  Charles  Tarbell,  the  cashier  of  that 
bank,  was  a  witness,  and  testified  that  on  the  12th  day  of  Jan- 
uary, 1894,  he  wrote  a  letter  to  The  Colorado  Securities  Com- 
pany, enclosing  a  draft  sufficient  to  satisfy  the  note  and 
unpaid  interest,  and  saying :  "  Referring  to  your  letter  of 
January  1,  1894,  to  P.  M.  Cloud,  I  have  added  a  few  days' 
interest  after  that  time.  If  sufficient  and  satisfactory,  please 
send  us  his  note  canceled,  deed  of  trust  and  release,  and  all 
the  papers  connected  with  his  loan.     If  not,  please  return 
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our  draft."  The  securities  company  seems  to  have  paid  no 
attention  at  all  to  the  letter ;  and  on  the  22d  day  of  the  fol- 
lowing August,  more  than  seven  months  afterwards,  Mr. 
Tarbell  again  wrote  the  company,  saying,  among  other  things : 
'*  P.  M.  Cloud  also  informs  us  that  he  has  not  the  note  and 
release  of  this  loan  paid  by  us  in  January.  Please  give  these 
matters  your  attention."  The  note  was  never  forwarded  to 
Cloud,  for  the  very  good  reason  that  the  company  did  not 
have  it ;  but  on  the  7th  day  of  February,  1895,  the  release 
which  compelled  this  proceeding,  was  executed  and  recorded. 
It  will  be  seen  that  the  draft  sent  to  the  company  was  not 
to  be  applied  as  a  payment,  except  upon  the  surrender  to 
Mr.  Cloud  of  his  note.  If  the  company  could  not  or  would 
not  deliver  him  the  note,  the  instruction  to  it  was  to  send 
back  the  draft.  Without  the  return  of  the  note,  there  was 
to  be  no  payment.  The  note  was  not  returned,  and  there 
was,  therefore,  no  payment.  There  is  no  theory  upon  which 
the  release  in  question  is  of  any  force,  or  possessed  of  any 
vitality.  It  is  utterly  void  ;  but  the  record  of  it  which  was 
made,  constitutes  a  cloud  upon  the  title  conveyed  by  the 
deed  of  trust ;  and  the  removal  of  the  cloud  must  precede 
the  decree  of  foreclosure. 

The  judgment  is  reversed,  with  instruction  to  the  court 
below  to  enter  a  decree  in  accordance  with  the  prayer  of 
the  complaint. 

Reversed. 


^••»» 


[No.  1971.] 

Smith  v.  Smith. 

1.  Appbllatb  Practicb — Verdict — Finding  of  Trial  Court. 

The  verdict  of  a  jury  on  conflicting  evidence  should  not  be  disturbed 
on  appeal  where  there  is  sn£Scient  evidence  to  sustain  the  verdict, 
and,  in  cases  of  doubt,  the  fact  that  the  trial  court  who  lieard  the 
evidence  refused  to  grant  a  new  trial  is  entitled  to  some  considera- 
tion by  the  appellate  court. 
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2.  Evidence — Ownbbship — Pebsoxal  Property. 

Ownership  of  personal  property  may  be  shown  by  circumstantial  evi- 
dence, such  as  acts  of  dominion  over  the  property,  claims  of  owner- 
ship, etc.,  by  the  person  who  is  charged  with  being  the  owner. 

3.  Evidence — Preponderance— Trespass — Penal  Damages. 

In  a  civil  action  for  trespass,  the  fact  that  the  complaint  charges  de- 
fendant with  an  act  for  which  he  is  liable  in  penal  damages  and  for 
which  he  might  be  prosecuted  and  punished  by  fine  if  found  guilty, 
does  not  change  the  rule  as  to  the  preponderance  of  evidence  which 
governs  in  all  civil  actions  and  require  that  defendant's  guilt  be 
proved  beyond  a  reasonable  doubt  or  by  a  strong  preponderance  of 
evidence. 

Appeal  from  the  District  Court  qf  MatUt  County. 

Mr.  Henry  T.  Sale,  for  appellant. 

No  appearance  for  appellee. 

Wilson,  P.  J. 

This  suit  was  brought  to  recover  damages  for  an  alleged 
trespass  upon  the  lands  and  crops  of  plaintiff  by  hogs  be- 
longing to  defendant,  who  is  the  appellant  in  this  suit.  It 
was  based  upon  stiitute, — Gen.  Stats,  sec.  3175 ;  Mills'  Ann. 
Stats,  sec.  4252.  The  amount  of  the  damage  was  laid  at  the 
sum  of  $150,  and  treble  damages  were  claimed  as  provided 
by  the  penal  statute  under  which  the  action  was  brought. 
The  verdict  of  the  jury  was  in  favor  of  the  plaintiff,  and  her 
damages  were  assessed  at  $50.00.  Judgment  was  rendei'ed 
accordingly.  Defendant  does  not  complain  that  the  verdict 
was  excessive,  nor  does  he  in  fact  make  any  complaint  except 
that  there  was  a  palpable  failure  of  proof  on  the  part  of 
plaintiff  of  a  question  of  fact,  material  and  absolutely  essen- 
tial to  any  recovery  by  the  plaintiff.  He  confidently  claims 
that  the  evidence  on  behalf  of  plaintiff  did  not  show  that 
defendant  was  the  owner  of  the  hogs  which  did  the  damage ; 
and  also  confidently  asserts  that  the  evidence  on  behalf  of 
defendant  was  overwhelmingly  preponderant  to  the  effect 
that  the  defendant  was  not  the  owner  of  the  hogs.     The 
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entire  argument  of  counsel  is  addressed  to  this  proposition. 
Counsel  for  defendant  being  so  insistent  and  confident,  we 
have  in  this  instance  deviated  from  our  usual  rule  not  to  ex- 
amine any  testimony  except  that  presented  in  the  printed 
abstract,  and  have  also  read  that  preserved  in  the  bill  of  ex- 
ceptions. After  this  thorough  examination,  we  see  no  reason 
why  we  should  depart  from  our  well  established  rule  in  a  case 
of  this  kind.  The  whole  case  turned  upon  a  question  of  fact. 
The  evidence  was  conflicting,  but  there  was  in  our  opinion 
sufficient  to  sustain  the  verdict,  and  we  cannot  therefoi^e 
disturb  it.  The  strong  reasons  for  this  rule  have  been  so 
often  stated,  and  are  so  familiar  to  the  profession,  that  it  is 
unnecessary  to  restate  them.  As  was  forcibly  said  in  Gree7i, 
Adminiitratrix,  v.  Taney^  7  Colo.  281,  *'  The  jury  saw  the 
witnesses,  noted  their  language,  appearance  and  demeanor 
upon  the  witness  stand,  and  perhaps  also  had  a  personal  ac- 
quaintance with  some  of  them.  They  knew  their  relations, 
present  and  past,  and  probable  interest  in  aiding  either  party, 
or  inclination  to  do  so.  The  weight  of  evidence  does  not 
wholly  consist  in  its  volume,  or  in  the  number  of  individuals 
sworn."  In  this  case,  a  jury  of  the  vicinage,  probably 
acquainted  with  both  parties,  and  with  each  one  of  the  wit- 
nesses, resolved  the  disputed  question  in  favor  of  the  plain- 
tiff. Another  reason  why  the  verdict  under  such  circum- 
stances should  be  upheld,  is  that  the  judge  who  presided, 
and  who  also  saw  and  heard  all  of  the  parties  and  witnesses, 
refused  to  grant  a  new  trial.  In  case  of  doubt,  where  a  reversal 
is  sought  solely  upon  the  ground  of  the  verdict  being  against 
the  weight  of  the  evidence,  or  being  unsupported  by  the 
proof,  this  is  certainly  entitled  to  some  consideration  at  least. 

A  detailed  statement  of  the  facts  brought  out  by  the  evi- 
dence would  occupy  considerable  space  in  an  opinion,  and  it 
not  being  at  all  necessary  to  illustrate  any  legal  principle, 
we  do  not  feel  called  upon  to  give  it. 

We  will  only  say  that  the  evidence  on  both  sides  was  purely 
circumstantial,  none  of  it  being  positive  on  this  disputed  point. 
The  ownership  of  personal  property  cannot  be  shown  by  rec- 
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ord  title,  as  can  that  of  real  estate.  It  can  be  shown  only 
by  evidence,  circumstantial  in  its  chamcter,  showing  either 
acts  of  dominion  over  the  property,  or  claims  of  ownership, 
etc.,  by  the  person  who  is  charged  with  being  the  owner. 
This  much  with  reference  to  the  testimouv  on  behalf  of  the 
plaintiff.  Neither  the  defendant  nor  any  of  his  witnesses 
could  positively  testify  that  the  hogs  of  defendant  did  not 
do  the  damage,  because  they  did  not  see  the  hogs  which  did 
the  damage.  Their  testimony  was  necessarily  circumstantial 
in  its  character,  and  we  may  say,  of  considerable  strength, 
bearing  upon  the  point  directly  that  the  hogs  which  defend- 
ant did  own  were  confined  so  closely  that  in  their  opinion 
they  could  not  have  escaped  from  the  premises  of  defendant. 
It  was  also  shown  by  them  that  there  were  hogs  upon  the 
premises  of  defendant  which  belong  to  other  parties  than  the 
defendant, — persons  who  were  his  tenants, — in  the  attempt  to 
raise  a  presumption  that  they  possibly  might  have  committed 
the  damage.  However  that  may  be,  all  of  these  questions 
were  submitted  to  the  jurj-,  and  under  the  circumstances  we 
see  no  reason  why  we  should  interfere  with  their  verdict. 

We  see  no  force  in  the  contention  of  defendant  that  this 
court  should  deviate  from  its  usual  rule  and  hold  that  the 
guilt  of  the  defendant  should  be  proved  beyond  a  reasonable 
doubt,  or  that  plaintiff  could  only  prevail  by  a  strong  prepon- 
derance of  evidence,  because  tlie  complaint  charged  the  de- 
fendant with  an  act  for  which  he  was  liable  in  penal  damages, 
and  also  because  such  act  was  a  misdemeanor,  for  which  de- 
fendant might  have  been  punished  by  a  fine,  if  found  guilty. 
This  is  purely  a  civil  suit,  and  has  nothing  to  do  with  a  pros- 
ecution which  might  be  maintained  against  the  defendant 
under  the  statute.  The  rules  which  governed  this  action 
were  those  which  govern  all  civil  actions.  In  an  attempted 
prosecution  under  the  statute  to  subject  the  defendant  to  the 
penalty  of  a  fine,  neither  the  verdict  of  the  jury,  nor  the  judg- 
ment in  this  case  would  have  been  admissible  evidence.  It 
does  not  appear  sufficiently  from  the  record  that  the  jury  in 
weighing  the  testimony  were  influenced  by  either  passion  or 
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prejudice,  or  by  any  other  motive  than  that  of  doing  justice 
to  the  litigant  parties.     The  record  will  not  justify  nor  sup- 
port such  a  presumption  on  our  part. 
The  judgment  will  be  affirmed. 

Affirmed. 


<^»»» 


[No.  2266.] 

The  People  ex  bel.  Simpson  v.  Denman. 

1.  Coal  Mikb  Inbpbotob — Tbbm  of  Officb. 

The  term  of  office  of  coal  raine  inspector  is  not  fixed  by  the  statute  pro- 
viding for  the  appointment  of  such  officer,  but  is  controlled  by  the 
act  of  March  23, 1885  (Session  Laws,  1885,  p.  330;  Mills'  Ann.  Stats, 
sec.  1582 )  and  commences  on  the  first  Wednesday  of  April  next  after 
his  appointment  and  continues  for  two  years. 

2.  Coal  Minb  Inspector — Removal  fbom  Office — Malfbasancb. 

The  governor  has  no  authority  to  remove  from  office  the  coal  mine  in- 
spector for  malfeasance  in  office,  except  upon  hearing  after  notice 
to  such  officer.  An  attempted  ex  parte  removal  of  such  officer,  by 
the  governor,  on  the  charge  of  malfeasance,  created  no  vacancy. 

Error  to  the  District  Court  of  Arapahoe  County. 

Mr.  Lewis  Rogers  Yeaman,  Mr.  Booth  M.  Malonb 
and  Messrs.  Yeaman  &  Gove,  for  plaintiff  in  error. 

Mr.  John  T.  Bottom,  for  defendant  in  error. 

Thomson,  J. 

This  proceeding  was  brought  to  try  the  title  to  the  office 
of  inspector  of  coal  mines  for  the  state  of  Colorado,  to  which 
the  relator  claims  to  be  rightfully  entitled ;  but  which,  as  he 
alleges,  the  defendant  has  usurped,  and  now  unlawfully  holds. 
A  demurrer  to  the  complaint  was  sustained ;  and,  the  relator 
declining  to  amend,  judgment  was  entered  against  him. 

The  complaint  alleges  the  appointment  of  the  relator  by 
Vol.  XVI— 22 
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the  governor  to  the  ofiBce  of  inspector  of  coal  mines  for  the 
state  of  Colorado ;  the  confirmation  of  the  appointment  by 
the  senate  on  the  same  day ;  and  the  subsequent  qualification 
and  entry  into  the  possession  of  the  office  by  the  relator.  It 
also  avers  that  on  the  9th  day  of  February,  1900,  the  gov- 
ernor addressed  and  caused  to  be  delivered  to  the  relator  a 
communication,  which,  after  enumerating  certain  acts  and 
omissions  of  the  relator,  not  in  keeping  with  a  proper  discharge 
of  his  official  duties,  and  notifying  him  that  these  constituted 
neglect  of  duty  and  malfeasance  in  office,  concluded  with  an 
order  revoking  and  annulling  his  commission  as  inspector  of 
coal  mines,  and  relieving  him  of  his  office ;  that  on  the  last 
named  day,  the  governor,  by  another  order,  appointed  the 
defendant,  Henry  Denman,  inspector  of  coal  mines  for  the  re- 
lator's unexpired  term,  and  on  the  12th  day  of  the  same  month, 
notified  the  secretaiy  of  state  that  he  had  removed  the  relator, 
and  appointed  the  defendant ;  and  that  on  the  following  day, 
the  defendant  filed  his  bond,  took  the  oath  required  by  law, 
and  forcibly  took  possession  of  the  office,  with  the  books, 
papers  and  other  things  pertaining  thereto,  excluding  the  re- 
lator therefrom,  which  possession  he  continues  to  hold. 

By  an  act  of  the  legislature,  approved  February  24, 1883, 
it  was  provided  that  within  four  months  of  the  passage  of 
the  act,  the  judges  of  the  district  court  sjiould  appoint  four 
reputable  coal  miners  of  known  experience  and  practice  at 
the  time,  and  the  governor  should  appoint  one  mining  en- 
gineer of  like  repute,  experience  and  practice  at  the  time, 
and  that  these  persons  so  appointed  should  constitute  a  board 
of  five  examiners,  whose  duty  it  should  be  to  inquire  into 
the  character  and  qualifications  of  candidates  for  the  office  of 
inspector  of  mines  ;  that  they  should  certify  to  the  governor, 
and  file  in  the  office  of  the  secretary  of  state,  the  names  of  all 
such  applicants  as  any  four  of  the  examiners  should  find  com- 
petent to  fill  the  office,  and  that  the  governor  should,  from  the 
names  so  certified,  appoint  the  person  possessing  the  best 
qualifications  to  be  inspector  of  coal  mines,  whose  commission 
should  be  for  the  term  expiring  January  1, 1887,  or  until  his 
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successor  should  be  appointed  and  confirmed  by  the  senate. 
The  act  also  provided  that  every  four  years  from  January  1, 
1883,  examiners  should  be  appointed  in  the  same  manner, 
and  perform  the  same  duties,  and  from  the  names  submitted 
by  them,  the  governor  should  appoint  iiispectoi-s  of  mines. 
Gen.  Stat.  p.  167.  On  the  8th  day  of  April,  1885,  an  act 
amendatory  of  the  foregoing  act  was  approved,  in  which  the 
provisions  relating  to  the  appointment  of  inspector  of  coal 
mines  were  displaced  by  the  following :  *'  On  January  1st, 
A.  D.  1887,  and  every  four  years  thereafter,  the  governor 
shall  appoint  one  reputable  mining  engineer,  of  known  abil- 
ity, and  shall  notify  the  judges  of  four  of  the  judicial  districts 
of  the  state,  within  which  coal  mines  are  being  opemted,  to 
each  appoint  one  reputable  coal  miner,  of  known  experience 
and  practice,  from  their  respective  districts,  and  the  five  so 
appointed  shall  constitute  a  new  board  of  examiners,  whose 
duties,  term  of  service,  and  compensation,  shall  be  the  same 
as  those  provided  for  by  this  section ;  and  from  the  names 
that  may  be  certified  by  them  the  governor  shall  appoint  the 
inspector  of  mines  provided  for  in  this  act."  The  following 
provision  was  also  incorporated  into  the  amendatory  statute : 
"  As  often  as  vacancies  in  said  office  of  inspector  of  mines 
shall  occur,  by  death,  resignation,  or  malfeasance  in  office, 
which  shall  be  determined  in  the  same  manner  as  in  the  case 
of  any  other  officer  of  the  state  government,  the  governor 
shall  fill  the  same,  by  appointment,  for  the  unexpired  tenn, 
from  the  names  on  file  in  the  office  of  the  secretary  of  state, 
as  hereinbefore  mentioned  as  having  passed  examination.'' 
Session  Laws,  1885,  p.  142. 

The  amendatory  act  provides  for  the  filling  of  vacancies 
occasioned  by  "  death,  resignation  or  malfeasance  in  office." 
Ip9o  facto^  death  or  resignation  creates  a  vacancy  in  office, 
but  malfeasance  does  not.  While  a  vacancy  occurs  by  death 
or  resignation,  it  does  not  occur  by  malfeasance  without 
more.  Some  action  is  necessary  to  make  the  malfeasance 
operative.  Death  and  resignation  determine  themselves, — 
not  so  malfeasance.     The  words,  "  which  shall  be  determined 
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in  the  same  maimer  as  in  the  case  of  any  other  ofiScer  of  the 
state  government/'  following  the  mention  of  death,  resigna- 
tion and  malfeasance  in  office,  can,  therefore,  have  reference 
only  to  malfeasance  in  office  ;  and  by  a  vacancy  occasioned 
by  malfeasance,  is  meant  a  vacancy  which  follows  a  removal 
for  malfeasance. 

The  term  of  office  of  the  inspector  of  mines  is  not  fixed 
either  by  the  original  act,  or  by  the  statute  amending  it ; 
and  the  amendatory  act,  while,  inferentially,  it  contemplates 
a  removal,  makes  no  provision  as  to  the  mode  of  removal. 
The  malfeasance  is  to  be  determined  in  the  same  manner  as 
in  the  case  of  any  other  officer  of  the  state  government ;  but 
as  to  what  shall  follow  the  determination,  the  statute  is  silent. 
In  this  connection,  the  following  provision  contained  in  an 
act  of  the  legislature,  approved  March  28,  1885,  assumes  a 
controlling  importance :  "  The  term  of  office  of  all  state  offi- 
cers hereafter  appointed  by  the  governor,  except  those  whose 
terms  of  office  are  otherwise  fixed  by  law,  shall  commence 
on  the  first  Wednesday  of  April  next  after  their  appoint- 
ment, and  shall  continue  for  the  term  of  two  years,  subject 
to  the  right  of  the  governor,  at  any  time,  to  remove  such 
incumbents  for  incompetency,  neglect  of  duty,  or  malfea^ 
sance  in  office."  Session  Laws,  1885,  p.  330.  It  is  true  that 
the  act  of  1883  provided  that  the  inspector  appointed  pur- 
suant to  its  requirements  should  hold  his  office  until  Jan- 
uary 1,  1887.  A  period  was  thus  fixed  for  the  expimtion 
of  the  term  of  office  of  the  inspector  first  appointed;  but 
the  provision  was  applicable  only  to  him.  On  January  1, 
1887,  the  time  of  expiration  of  his  term,  and  every  four  yeai-s 
afterwards,  it  was,  by  the  amended  statute,  the  duty  of  the 
governor  to  see  that  examiners  were  selected,  and  to  make 
the  appointment  of  inspector  from  the  names  certified  by 
them ;  but  we  find  no  language  to  indicate  that  the  term  of 
the  inspector  was  in  any  manner  dependent  upon  the  term 
of  the  examiners.  They  were  required  to  file  the  names  of 
the  persons  certified  to  the  governor  in  the  office  of  secretary 
of  state,  and  from  those  names  the  governor  could  make  an 
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appointment  every  two  years,  as  well  as  every  four  years. 
Certainly,  if  the  legislature  had  intended  that  the  inspector 
should  have  a  term  of  o£Bce  different  from  that  provided  for 
state  officers  by  the  act  of  March  23,  1885,  it  would  have 
given  some  definite  indication  of  its  purpose. 

The  term  of  office  of  the  inspector,  not  being  otherwise 
fixed  by  law,  is  fixed  by  the  act  last  mentioned ;  and  the  re- 
lator was  entitled  to  the  enjoyment  of  his  office  for  two  years 
from  the  first  Wednesday  of  April  next  after  his  appoint- 
ment, subject  to  the  right  of  the  governor  to  remove  him  for 
cause.  As  it  is  this  statute  by  which  the  relator's  term  of 
office  was  fixed,  and  as  it  is  this  statute  which  invested  the 
governor  with  the  power  to  remove  him,  it  is  this  statute  by 
which  the  unnecessary  expression, ''  which  shall  be  determined 
in  the  same  manner  as  in  the  case  of  any  other  officer  of  the 
state  government,"  must  be  interpreted.  By  the  terms  of 
this  statute,  the  relator  was  removable  by  the  governor ;  and 
malfeasance  in  office  was  a  sufficient  ground  for  the  removal. 
Where  the  power  to  remove  is  discretionary,  it  may  be  exer- 
cised without  notice  or  hearing,  and  it  is  always  discretionary 
where  the  reason  for  its  exercise  is  left  to  the  judgment  of 
the  officer  or  body  effecting  the  removal.  Aldermen  v.  Bar- 
raw,  13  Colo.  460 ;  Trimble  v.  People,  19  Colo.  187  ;  O'Dotvd 
V.  Boston,  149  Mass.  443 ;  State  v,  St.  Louis,  90  Mo.  19 ; 
People  V.  Carver,  5  Colo.  App.  156.  But  where  removal  from 
office  is  allowable  only  for  a  specified  cause,  the  power  of 
amotion  cannot  be  exercised  summarily.  In  such  case  an  ex 
parte  judgment  of  removal  is  void.  The  officer  whose  re- 
moval is  sought,  is  entitled  to  an  investigation  of  the  charges 
against  him.  To  such  investigation  a  hearing  is  necessary, 
and  he  must  be  afforded  an  opportunity  to  make  his  defense. 
Aldermen  v.  Barrow,  supi'a;  State  v.  St,  Louis,  supra; 
People  V.  Carver,  supra ;  Bullam  v.  Willson,  53  Mich.  392 ; 
Andrews  v.  King,  77  Me.  224  ;  Benson  v.  People,  10  Colo.  App. 
176. 

By  the  terms  of  the  statute  the  relator  was  removable  only 
for  a  specified  cause.     Neglect  of  duty  and  malfeasance  in 
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office  were  the  grounds  alleged  in  the  governor's  oi"der. 
Either,  if  estiiblished,  was  sufficient  to  warrant  the  judgment, 
but  it  could  not  be  established  except  by  a  hearing,  and  there 
could  be  no  valid  hearing  without  notice  to  the  relator  of  its 
time  and  place,  and  of  the  offense  charged  against  him.  Ac- 
cording to  the  statements  of  the  complaint,  which,  for  the 
purposes  of  this  opinion  must  be  accepted  as  true,  the  judg- 
ment of  removal  was  rendered  ex  parte.  It  was,  therefore, 
void.  The  complaint  was  sufficient,  and  the  judgment  is  re- 
versed. 

Reve7'9ed, 


<••»» 


[No.  1992.] 

LiNDEMANN  V.  ThE  BeLDEN   CONSOLIDATED   MiNINO  ANI> 

Milling  Company. 

1.  Mechanics^  Lirns. 

The  right  to  a  inechauic^s  lien  has  do  existence  except  by  statute,  and 
cannot  be  restricted  or  extended  by  the  acts  of  contracting; 
parties. 

2.  Mechanics'  Liens — Statutory  Construction. 

A  mechanics'  lien  statute  should  be  liberally  construed  as  to  the  re- 
medial portion  of  it,  but  it  must  be  strictly  construed  in  deter- 
mining the  question  as  to  i/vhether  or  not  the  right  to  a  lien  exists. 

3.  Mechanics'  Liens— Who  may  Acquire. 

Only  those  persons  to  whom  the  statute  plainly  or  expressly  gives  the 
right  to  a  lien,  can  acquire  it. 

4.  Mechanics'  Liens — Pleading. 

In  an  action  to  enforce  a  mechanic's  lien,  it  must  be  pleaded  and  affirm- 
atively shown  that  the  labor  performed  was  for  one  or  more  of 
the  purposes  specified  in  the  statute,  in  order  that  it  may  be  made 
the  foundation  of  a  lien. 

5.  Mechanics'  Liens — Object  of  Statutes. 

The  object  and  purpose  of  mechanics'  lien  statutes  is  to  secure  to  the 
mechanic  and  material  man  who  by  their  labor  and  material  have 
directly  contributed  to  enhance  the  value  of  property,  the  security 
of  a  lien  thereon,  to  the  extent  they  have  thus  added  to  its  value, 
and  their  protection  is  not  extended  to  services  indirectly  and 
remotely  associated  with  the  construction  work. 
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6.  Mbohanics'  Liens — Mines  and  Mining— Expebt  Work. 

The  mechauics'  lien  act  gives  a  right  to  a  lien  upon  mining  property, 
only  to  those  who  do  work  or  furnish  material  for  the  working, 
preservation  or  development  of  the  property,  or  who  do  work  or 
famish  material  upon  a  shaft,  tunnel,  incline,  adit,  drift  or  drainage 
of  a  mine,  lode  or  deposit.  A  professional  mining  expert  and 
geologist  is  not  entitled  to  a  mechanic's  lien  on  a  mine  for  work 
done  in  exploring,  examining  and  considering  a  mine  with  refer- 
ence to  its  mineral  character  and  capacity  to  produce  valuable  and 
precious  metals,  and  with  reference  to  the  quantity  of  ore  in  such 
mine  and  its  value,  and  for  making  a  report  thereon,  done  under  a 

m 

contract  with  the  owner. 

Appeal  from  the  District  Court  of  Arapahoe  County. 
Mr.  F.  A.  Williams,  for  appellant. 

Mr.  John  A.  Ewing  and  Mr.  Osgab  Rbuteb,  for  ap- 
pellee. 

Wilson,  P.  J. 

This  was  a  suit  to  foreclose  a  mechanic's  lien  upon  cer- 
tain mining  property  known  as  the  Belden  Group  of  mines, 
situate  in  Eagle  county.  The  complaint  alleges  that  about 
November  18,  1895,  A.  A.  McDonald,  being  then  the  owner 
of  said  mining  property,  '*  entered  into  an  agreement  with 
plaintiff  in  and  by  which  agreement,  the  plaintiff  being  by 
profession  and  occupation  a  geologist  and  mining  expert, 
agreed  to  explore,  examine  and  consider  said  mines  care- 
fully and  minutely  with  reference  to  their  mineral  character 
and  their  capacity  to  produce  valuable  and  precious  metals, 
and  with  reference  to  the  quantity  of  ore  in  said  mines,  and 
their  value  and  capacity  as  mining  claims,  and  with  refer- 
ence to  the  mineral  and  geological  character  of  said  mines 
and  the  surrounding  country,  and  to  make  report  thereof  to 
said  A.  A.  McDonald  in  accordance  with  the  judgment  of 
the  plaintiff,  in  consideration  whereof,  said  defendant  A.  A. 
McDonald  promised  and  agreed  to  pay  to  the  plaintiff  for 
said  professional  services  upon  a  contemplated  sale  and  con- 
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veyance  of  said  property  by  said  defendant  A.  A.  McDonald, 
the  sum  of  twenty  thousand  dollars  ($20,000). 

*'*'  That  in  pursuance  of  said  agreement  the  plaintiff  went 
upon  said  premises  and  carefully  explored,  examined  and 
considered  the  same  as  provided  for  in  said  -contract,  and 
upon  request  of  said  defendant  A.  A.  McDonald,  made  a 
report  in  writing  therein  embodying  the  judgment  and  con- 
clusions of  plaintiff  with  regard  to  the  aforesaid  matters, 
said  repoi-t  being  completed  and  delivered  on  or  about  the 
12th  day  of  December,  A.  D.  1896,  and  thereafter  at  the 
request  of  said  defendant  A.  A.  McDonald,  the  plaintiff 
continued  said  services  and  made  a  further  report  on  said 
property,  said  further  report  being  completed,  signed  and 
delivered  to  said  defendant  A.  A.  McDonald  on  or  about 
the  9th  day  of  January,  A.  D.  1896,  and  that  plaintiff  has  in 
all  respects  complied  with  and  fully  performed  said  con- 
tract." 

It  further  appears  from  the  complaint  that  soon  after 
December  13,  1895,  McDonald  sold  and  conveyed  said 
mining  claims  to  the  defendant.  The  Belden  Consolidated 
Mining  and  Milling  Company,  and  that  soon  thereafter, 
plaintiff  filed  his  statement  and  claim  of  lien,  for  the  said 
sum  of  $20,000,  less  $600,  which  McDonald  had  paid.  Mc- 
Donald was  joined  in  the  suit  as  a  party  defendant,  and 
against  him  a  personal  judgment  was  rendered  for  the  full 
sum  claimed,  but  with  this  we  have  no  concern.  Judgment 
was  in  favor  of  this  defendant  on  demurrer,  and  from  this 
the  plaintiff  appealed. 

The  case  turns  upon  the  construction  of  section  1  of  the  me- 
chanics' lien  act  of  1893,  and  section  8  of  the  same  act  as 
amended  in  1895.  That  portion  of  section  1  which  is  neces- 
sary to  be  considered  reads  as  follows  :  '^  Mechanics,  material 
men,  contractors,  subcontractors,  builders,  and  all  persons  of 
every  class  performing  labor  upon  or  furnishing  materials  to 
be  used  in  the  construction,  alteration,  addition  to,  or  repair, 
either  in  whole  or  in  part,  of  any  building,  bridge,  ditch,  flume, 
aqueduct,  tunnel,  fence,  railroad,  wagon  road  or  other  strue- 
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ture  or  improvement,  upon  land,  and  also  architects,  engineers 
and  artisans  who  have  furnished  designs,  plans,  plats,  maps, 
specifications,  drawings,  estimates  of  cost,  surveys  or  super- 
intendence, or  who  have  rendered  other  professional  services, 
or  bestowed  labor  in  whole  or  in  part,  describing  or  illustrat- 
ing or  superintending  such  structure,  or  work  done  or  to  be 
done,  or  any  part  connected  therewith,  shall  have  a  lien  upon 
the  property  upon  which  they  have  rendered  service  or  be- 
stowed labor  or  furnished  materials  for  the  value  of  such  ser- 
vice rendered  or  labor  done  or  materials  furnished,  whether 
at  the  instance  of  the  owner,  or  of  any  other  person  acting 
by  his  authority  or  under  him,  as  agent,  contractor,  or  other- 
wise; for  the  work  or  labor  done  or  service  rendered,  or 
mateiials  furnished,  by  each  respectively,  whether  done  or 
furnished  or  rendered  at  the  instance  of  the  owner  of  the  build- 
ing or  other  improvement,  or  his  agent/'  3  Mills'  Ann.  Stats, 
sec.  2867 ;  Laws,  1893,  p.  315.  The  portion  of  section  8  ma- 
terial to  be  considered  is  as  follows :  *'  The  provisions  of  this 
act  shall  apply  to  all  pei*sons  who  shall  do  work  or  shall  furnish 
material  for  the  working,  preservation,  or  development  of  any 
mine,  lode  or  mining  claim,  or  deposit  j'ielding  metals  or  min- 
erals of  any  kind,  or  for  the  working,  preservation  or  devel- 
opment of  any  such  mine,  lode  or  deposit,  in  search  of  such 
metals  or  minerals ;  and  to  all  persons  who  shall  do  work  or 
furnish  materials  upon  any  shaft,  tunnel,  incline,  adit,  drift 
or  draining  of  any  such  mine,  lode  or  deposit."  Laws,  1895, 
p.  202.  The  material  and  only  question  to  be  determined  is 
whether  under  the  allegations  of  the  complaint  the  plaintiff 
was  entitled  to  assert  or  have  a  lien.  At  the  outset  it  is  well 
to  bear  in  mind  certain  fundamental  principles  with  reference 
to  meciianics*  liens  and  lien  statutes,  universally  recognized 
and  specifically  approved  in  this  jurisdiction  by  repeated  de- 
cisions of  both  appellate  courts. 

The  right  to  a  mechanic's  lien  has  no  existence  except  by 
statute,  and  cannot  be  restricted  or  extended  by  the  acts  of 
contracting  parties.  Florman  v.  School  District^  6  Colo.  App. 
319 ;  Johnston  v.  Bennett^  6  Colo.  362. 
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A  mechanics'  lien  statute  should  be  liberally  construed  as 
to  the  remedial  portion  of  it,  but  it  must  be  strictly  construed 
in  determining  the  question  as  to  whether  the  right  to  a  lien 
exists.  Where  the  inquiry  is  whether  a  person  asserting  a 
lien  or  the  work  for  which  he  claims  it,  comes  within  the  stat- 
utes, or  whether  the  statutory  requirements  necessary  to  ini- 
tiate the  lien  have  been  complied  with,  the  statute  must  be 
strictly  construed.  Sar Aware  Co.  v,  McCartjfy  10  Colo.  App. 
200. 

Only  those  persons  to  whom  the  statute  plainly  or  expressly 
gives  the  right  to  a  lien,  can  acquire  it.  Sayrer-Newton  Lwm- 
her  Co.  V.  Union  Bank,  6  Colo.  App.  541. 

In  an  action  to  enforce  a  mechanic's  lien,  it  must  be  pleaded 
and  affirmatively  shown  that  the  labor  performed  was  for  one 
or  more  of  the  purposes  specified  in  the  statute,  in  order  that 
it  may  be  made  the  foundation  of  a  lien.  ArhanBan^  etc.,  Co.  v. 
Nelson,  4  Colo.  App.  438 ;  Arkansas,  etc.^  Co.  v.  Flinn,  3  Colo. 
App.  881. 

The  leading  idea  of  mechanics'  lien  statutes,  the  basic 
principle  upon  which  they  are  founded,  the  object  which 
they  seek  to  subserve,  and  to  which  all  their  provisions  tend^ 
is  to  secure  the  mechanic  and  material  man  upon  values  they 
have  dii'ectly  contributed  to  create,  — to  give  to  such,  who  by 
their  labor  and  material  have  enhanced  the  value  of  property, 
the  security  of  a  lien  thereon,  to  the  extent  they  have  thus 
added  to  its  value.  Barnard  v.  McKenzie,  4  Colo.  253 ;  Boi- 
sot  on  Mechanics'  Liens,  §  7 ;  Phillips  on  Mechanics'  Liens, 
§§  9-13.  In  speaking  of  such  statutes,  the  supreme  court 
of  this  state  has  said,  "  But  it  would  be  palpable  judicial  leg- 
islation for  courts  to  extend  their  provisions  so  as  to  include 
demands  not  fairly  covered  by  the  language  used.  *  *  ♦  It 
will  not  do  to  extend  the  protection  given  to  services  indi- 
rectly and  remotely  associated  with  the  contsruction  work." 
R.  A.  G.  ^  S.  M.  Co,  V.  BouscJier,  9  Colo.  387.  It  is  obvious 
that  section  8,  which  we  have  quoted,  and  under  the  provisions 
of  which  alone  the  plaintiff  could  acquire  a  lien,  if  at  all,  is 
much  more  qualfied  and  restricted  in  its  language  than  sec- 
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lion  1  of  the  act.  By  its  terms,  a  right  to  a  lien  upon  mining 
property  was  given  only  to  those  who  should  do  work  or  fur- 
nish material  for  the  working,  preservation,  or  development 
of  the  property,  or  who  should  do  work  or  furnish  materials 
upon  any  shaft,  tunnel,  incline,  adit,  drift  or  diaining  of  a  mine, 
lode  or  deposit.  There  is  no  mention  of  architects,  engi- 
neers and  artisans,  or  of  any  professional  service  at  all,  as  is 
the  case  in  section  1.  If,  therefore,  under  its  terms,  any  one 
could  acquire  a  lien  for  professional  services,  it  must  be 
clearly  of  that  character  of  service  which  could  be  properly 
denominated  work  actually  done  for  the  working,  preservar 
tion  or  development  of  the  property. 

Applying  these  principles  to  the  conceded  facts,  the  allega- 
tions of  the  complaint,  and  the  statutes  upon  which  the  claim 
of  lien  is  based,  it  is  clearly  manifest  that  the  case  here  made 
does  not  come  within  the  statute.  It  is  not  embraced  in  its 
terms,  nor  in  its  reason  or  spirit.  If  there  were  the  slightest 
doubt  of  this, — and  we  cannot  conceive  that  there  is, — it 
would  be  entirely  removed  by  an  examination  of  the  allega- 
tions in  the  complaint  itself.  Plaintiff's  own  statement  as 
to  the  character  of  tlie  work  done,  and  the  object  and  purpose 
for  which  it  was  done,  is  sufficient  to  conclusively  demon- 
strate that  he  has  no  right  under  the  statute  to  claim  a  lien. 
According  to  this,  the  plaintiff  was  a  geologist  and  mining 
expert,  and  as  such,  the  service  which  he  performed  under 
agreement  with  McDonald,  then  the  owner  of  the  property, 
was  to  explore,  examine  and  consider  said  mines  carefully 
and  minutely,  with  reference  to  their  mineral  character,  and 
their  capacity  to  produce  valuable  and  precious  metals,  and 
with  reference  to  the  quantity  of  ore  in  said  mines,  and  their 
value  and  capacity  as  mining  claims ;  and  with  reference  to 
the  mineral  and  geological  character  of  the  mines,  and  of  the 
surrounding  country,  and  make  report  to  McDonald.  There 
is  no  suggestion  here  that  any  of  this  work  was  or  could  have 
been  for  the  working,  preservation  or  development  of  the 
mining  property.  In  fact,  the  contrary  clearly  appears.  We 
think  there  could  be  no  other  construction  of  the  allegations 
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of  the  complaint,  than  that  the  services  and  report  were  not 
made  with  any  view  to  the  development,  preservation  or 
working  of  the  mine,  and  could  not  have  been  used  for  that 
purpose ;  but  that  they  were  made  only  for  the  use  of  Mo- 
Donald  in  attempting  to  make  a  sale  of  the  property.  Mc- 
Donald, with  whom  plaintiff  made  the  contract,  had  no  in- 
tention of  working,  preserving,  or  developing  the  property 
at  the  time  of  this  contract,  because  he  was  then  contem- 
plating a  sale.  The  fact  that  plaintiff  was  to  receive  nothing 
for  any  of  these  services  unless  the  contemplated  sale  was 
made,  shows  conclusively  that  neither  he  nor  McDonald  con- 
sidered the  report  of  any  value  to  McDonald  except  for  use 
in  bringing  about  a  sale.  The  services  rendered  did  not  en- 
ter into  any  improvement  upon,  working  or  development  of 
the  property,  either  presently  or  prospectively. 

Aside  from  all  this,  let  us  look  at  the  effect  of  construing 
the  statute  as  contended  for  by  plaintiff, — and  this  is  always 
permissible  in  statutory  construction  in  order  to  asceitain 
the  legislative  intent,  where  it  is  doubtful.  If  the  contention 
of  plaintiff  should  be  upheld,  the  business  of  buying  and  sell- 
ing mines,  which  is  so  extensive  and  a  source  of  such  wealth 
in  this,  a  mining  state,  would  become  indeed  perilous, — in 
fact,  it  is  not  going  too  far  to  say  that  it  would  be  utterly 
destroyed.  In  the  case  of  buying  a  lot  upon  which  stands 
some  building,  there  is  some  physical  object  to  direct  the  at- 
tention of  the  purchaser  to  the  necessity  of  making  inquiry, 
and  the  same  is  true  of  a  mine  if  some  actual  work  tending 
to  its  development  or  operation  has  been  done  upon  it,  such 
as  the  construction  of  a  tunnel,  drift,  shaft,  adit,  tram,  or 
other  visible  physical  improvement.  If  the  building  shows 
evidences  of  having  been  recently  constructed,  or  the  work 
recently  done,  the  cautious  buyer  will  make  some  investi- 
gation to  see  if  it  is  liable  or  subject  to  a  lien.  If,  however, 
it  should  be  held  that  a  mining  expert  or  geologist  could 
have  a  lien  upon  property  as  against  an  innocent  purchaser 
for  making  an  examination  of,  and  written  report  upon  a 
property,  where  could  the  buyer  have  protection  ?     There  is 
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nothing  upon  the  records  to  show  that  any  such  lien  is  claimed, 

and  there  is  nothing  upon  the  ground,  nor  about  it,  nor  about 

the  workings  of  the  property,  to  indicate  that  any  such  work 

has  ever  been  done. 

The  judgment  will  be  affirmed. 

Affirmed. 


[No.  1989.] 

Daly  v.  The  Concordia  Fire  Insurance  Co. 

1.  CoNTBACTS— Limitation. 

Parties  to  a  contract  may  by  express  provision  therein  provide  for  ac- 
tions arising  under  or  upon  it,  a  shorter  period  of  limitation  than 
that  provided  by  statute,  and  such  provision  will  be  valid  and  bind- 
ing upon  the  parties. 

2.  CoivTBACTS — Time. 

Where  the  word  month  is  used  in  a  contract  it  will  be  construed  to 
mean  a  calendar  month  unless  such  construction  is  manifestly  in- 
consistent with  the  intent  of  the  parties,  and  a  calendar  month  be- 
ginning on  a  certain  day  expires  on  the  corresponding  day  of  Jbhe 
next  month,  if  there  be  such  a  corresponding  day,  if  not,  then  on 
the  last  day  of  the  succeeding  month. 

3.  Contracts — Insurance — Limitation — Time. 

Wliere  an  insui*ance  policy  provided  that  no  suit  or  action  thereon 
against  the  company  should  be  sustainable  unless  commenced 
within  six  months  next  after  the  fire  should  occur,  and  a  fire  oc- 
curred on  the  30th  day  of  November,  the  six  months  expired  on  the 
30th  day  of  the  next  May,  and  an  action  commenced  on  May  31, 
was  barred  by  the  limitation  of  the  contract. 

Error  to  the  District  Court  of  Lake  County. 

Messrs.  Patterson,  Richardson  &  Hawkins,  for  plain- 
tiff in  error. 

Mr.  J.  H.  McCoRKLE,  for  defendant  in  error. 

Wilson,  P.  J. 

This  suit  was  brought  on  a  policy  of  fire  insurance  to  re- 


360  Daly  v.  Concordia  Fire  Ins.  Co.    [April  T., 

cover  for  an  alleged  loss  by  fire.  It  involves  the  proper  con- 
struction of  the  following  clause  in  the  policy : 

"  8.  It  is  furthermore  hereby  expressly  provided  and  mu- 
tually agreed  that  no  suit  or  action  against  this  company  for 
the  recovery  of  any  claim  by  virtue  of  this  policy  shall  be 
sustainable  in  any  court  of  law  or  chancery,  unless  such  suit 
or  action  shall  be  commenced  within  six  months  next  after 
the  fire  shall  occur;  ^nd  should  any  suit  or  action  be  com- 
menced against  this  company  after  the  expiration  of  the 
aforesaid  six  months,  the  lapse  of  time  shall  be  taken  and 
deemed  as  conclusive  evidence  against  the  validity  of  such 
claim,  any  statute  of  limitations  to  the  contrary  notwithstand- 
ing." The  fire  occurred  November  30,  1894,  and  this  suit 
was  begun  May  31,  1895. 

It  has  been  repeatedly  decided  in  this  state  that  the  policy 
is  the  contract  of  insurance,  and  that  it  is  to  be  considered 
and  construed  by  the  same  rules  of  construction  and  inter- 
pretation as  otlier  contracts,  so  as  to  carry  out  the  intention 
of  the  parties.  Ins.  Co.  v.  Taylor,  14  Colo.  499 ;  Ins.  Co.  v. 
Barkery  6  Colo.  App.  535.  It  is  well  settled  by  the  great 
weight  of  authority  that  the  parties  to  a  contract  may  by  an 
express  provision  therein  provide  for  actions  arising  under 
or  upon  it,  a  less  period  of  limitation  than  that  provided  by 
statute,  and  that  such  provision  will  be  valid  and  binding 
upon  the  parties.  Riddleslarger  v.  Ins.  Co.,  7  Wall.  (U.  S.) 
387 ;  Rart  v.  Citizens  Ins.  (Jo.  of  Fittshurg^  Pa.,  86  Wis.  78 ; 
King  V.  Ins.  Co.,  47  Hun,  2 ;  Brooks  v.  Ins.  Co.,  99  Ga.  116 ; 
Feck  V.  Ins.  Co.,  102  Mich.  53 ;  Wood  on  Limitations,  §  42 ; 
May  on  Insurance,  §  478, 

The  chief  conflict  of  authority  in  the  construing  of  insur- 
ance contracts  containing  such  a  provision  is  as  to  the  time 
when  the  period  of  limitation  begins  to  run.  An  examina- 
tion of  the  authorities,  however,  will  disclose  that  much  of 
this  conflict  arises  out  of  the  language  used  in  the  contract, 
it  seldom  being  the  same  in  the  contracts  of  different  com- 
panies. Where  the  language  used  is  of  doubtful  import,  it 
is  of  course  construed  most  favorably  to  the  assured.     It  also 
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sometimes  happens  that  the  clause  attempting  to  fix  a  period 
of  limitation  different  from  the  statute,  may  be  qualified  by, 
or  in  conflict  with  other  provisions  of  the  contract,  and  in 
such  case  the  construction  will  also  be  that  most  favorable  to 
the  assured ;  and  even  where  these  circumstances  and  con- 
ditions do  not  exist,  the  company  may  have  done  some  act 
which  caused  or  induced  delay  in  the  bringing  of  the  action, 
and  in  such  case,  it  is  estopped  from  pleading  the  limitation 
fixed  in  the  contract  in  bar  of  the  action.  No  such  circum- 
stances or  conditions  are  pleaded  in  this  cause.  On  the  con- 
trary, it  appears  from  the  pleadings  that  within  five  days 
after  the  fire,  the  defendant  company  expressly  repudiated 
and  denied  all  liability.  Where  the  language  of  the  contract, 
however,  is  as  plain  and  unambiguous  as  that  contained  in 
the  clause  under  consideration,  we  find  but  little  conflict  of 
authority.  The  great  weight  is,  that  the  language  means 
exactly  what  it  says,  and  that  the  period  of  limitation  begins 
to  run  at  the  time  of  the  fire.  McElroy  v.  Ins.  Co.y  48  Kan. 
201 ;  Ins,  Co,  v.  Stoffeh^  48  Kan.  205 ;  Chambers  v.  Ins,  Co.^ 
51  Conn.  17;  Kwg  v.  Ins.  Co.,  supra.  The  word  *'next,"  in 
the  phrase — "shall  be  commenced  within  six  months  next 
after  the  fire  shall  occur" — upon  which  counsel  lay  such 
stress,  has  no  ambiguous,  extraordinary  or  qualifying  mean- 
ing of  which  we  can  conceive.  It  means  simply  what  it  says, 
— that  the  action  shall  be  commenced  within  the  six  months 
immediately  following  the  fire,  and  next  after  it,  not  during 
some  other  six  months  commencing  at  some  subsequent  date. 
Had  the  word  been  omitted,  possibly  the  sentence  would 
have  meant  the  same  thing,  but  we  do  not  see  how  its  addition 
destroys  or  changes  the  manifest  sense  of  the  language  used. 
The  chief  question,  however,  and  that  to  which  counsel 
have  devoted  most  of  their  argument,  is,  was  the  suit  com- 
menced within  six  montlis  next  after  the  fire?  It  is  pro- 
vided by  law  in  this  state  that  the  word  "  month,"  wherever 
used  in  a  statute,  shall  be  construed  to  mean  a  calendar  month, 
unless  such  construction  shall  be  manifestly  inconsistent  with 
the  intent  of  tlie  legislature,  or  repugnant  to  the  context  of 
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the  same  statute.  Gen.  Stats,  sec.  3141 ;  Mills'  Ann.  Stats, 
sec.  4186.  By  analogy,  therefore,  it  would  be  proper  to  con- 
strue the  term  in  the  same  manner  when  used  in  contracts, 
and  such  is  the  general  holding  of  the  courts.  On  what  day, 
therefore,  did  six  calendar  months  from  November  30,  1894, 
expire?  Under  all  of  the  authorities  without  exception, 
which  we  have  been  able  to  find,  the  period  would  expire  on 
May  30,  1895.  It  is  expressly  held  that  a  calendar  month 
beginning  on  a  certain  day  expires  on  the  corresponding  day 
of  the  next  month,  if  there  be  such  a  corresponding  day;  if 
not,  then  on  the  last  day  of  the  succeeding  month.  For  in- 
stance, one  calendar  month  from  January  15,  would  expire 
on  February  15,  but  one  calendar  month  from  January  30, 
would  expire  on  February  28  or  29,  if  the  month  contained 
so  many  days.  The  leading  case  which  we  find  cited  and 
relied  upon  with  reference  to  this  method  of  computation 
of  time,  is  from  the  New  York  court  of  appeals, — Roehner  v. 
Knickerbocker  Life  Ins.  Co.,  63  N.  Y.  161.  In  that  case,  a 
party  on  December  11,  gave  a  note  for  the  premium  on  a 
policy  of  insurance  payable  four  months  after  date,  without 
grace.  The  court  held  that  it  was  due  and  payable  on  the 
11th  day  of  April  following,  and  that  a  tender  of  payment 
on  the  12th  day  of  April  was  too  late,  and  would  not  avail  to 
prevent  a  forfeiture  of  the  policy.  The  court  said,  "  When  a 
promissory  note  is  dated  on  a  day  of  any  month,  and  made 
payable  at  a  specified  number  of  months  after  that  date,  with- 
out days  of  grace,  it  accrues  due  and  payable  on  the  same 
day  in  the  stipulated  number  of  months  afterward,  with  the 
day  of  the  date  of  the  note.  Hartford  Bank  i\  Barry^  17 
Mass.  94;  Ripley  v.  Greenleafy  2  Vt.  29.  The  months  after 
date  are  then  fully  complete."  Numerous  other  authorities 
are  to  the  same  effect.  We  cite  a  few.  Crocker  v.  BdlU 
59  Pac.  Rep.  (Kan.)  691 ;  Inn.  Co.  v.  Little,  20  111.  App.  435 ; 
Lentz  V.  Ins.  Co.,  96  Mich.  445 ;  Ins.  Co.  v.  Meesman,  2  Wash, 
462;  Sheets  v.  Selden's  Lessee,  2  Wall.  (U.  S.)  190;  Lester 
V.  Garland,  15  Vesey,  248;  McGinn  v.  State,  30  L.  R.  A. 
454 ;  Tramways   Co.  v.  Assurance  Association,  1  Q.  B.  402 ; 
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1  Daniel,  Neg.  Ins.  §  624.  Ins.  Co.  v.  Little^  supra^  was  a 
case  which  involved  the  construction  of  a  six  months'  limita- 
tion clause.  The  court  said,  "  If  the  fire  occurred,  within 
the  fair  meaning  of  that  clause,  on  the  23d  day  of  August, 
1884,  then  the  suit  not  having  been  brought  until  the  24th 
day  of  February,  1886,  it  was  too  late,  and  the  defense  un- 
der the  limitation  clause  was  made  out.'' 

In  Sheets  v.  SelderCs  Lessee^  supra^  Judge  Field,  speaking 
for  the  court,  said,  "  The  rent  becoming  due  on  the  firet  day 
of  May,  the  one  month  from  that  time  within  which  the  pay- 
ment was  required  to  be  made  to  prevent  a  forfeiture,  ex- 
pired on  the  first  day  of  June  following." 

In  Crocker  v.  Ball^  supra^  it  was  held  that  where  a  cor- 
poration had  suspended  business  on  July  19,  of  a  certain 
year,  on  July  20,  of  the  following  year,  it  had  suspended 
business  for  more  than  one  year. 

In  Olore  v.  Ilare^  4  Neb.  132,  it  was  held  that  an  appeal 
taken  on  the  22d  day  of  August  from  a  judgment  rendered 
February  21,  was  not  within  six  months  from  the  rendition 
of  the  judgment. 

We  have  been  cited  to  no  authority  laying  down  a  differ- 
ent rule  or  method  for  the  computation  of  time,  and  this 
seems  to  be  in  complete  accord  with  common  usage,  and  with 
common  understanding.  This  being  true,  we  are  constrained 
to  hold  that  this  suit  was  barred  by  the  limitation  imposed 
by  the  contract.  It  was  begun  one  day  too  late.  The  bar 
was  complete  with  the  expiration  of  the  day  of  May  30. 
The  court  must  be  controlled  by  the  contract  which  the 
parties  themselves  made  ;  it  cannot  make  a  new  one  for  them. 
We  are  not  at  liberty  to  extend  the  time  fixed  by  the  con- 
tract within  which  action  could  be  brought  one  day,  any  more 
than  we  could  extend  it  for  six  •  months  or  twelve  months. 
The  rights  of  both  insurer  and  insured  must  be  measured 
and  governed  by  the  terms  of  their  own  contract  solemnly 
executed.     ln%.  Co.  v.  Hayderiy  21  Colo.  135. 

The  judgment  is  affirmed. 

Affirmed. 
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a  the  11th  day  of  September,  1897,  The  Montreal  Gold 
.vlicing  and  Milling  Company,  by  its  written  contract  of  that 
date,  leased  the  Fluorine  mining  claim  to  W.  J.  Scott  for  the 
term  of  fifteen  months,  upon  the  conditions  specified  in  the 
contract.  On  the  11th  day  of  November,  1897,  Scott,  by 
assignment  in  writing,  indorsed  upon  the  contract,  trans- 
ferred to  J.  O.  Hardwick  all  his  right,  title  and  interest  in 
and  to  the  lease.  On  the  29th  day  of  November,  1897,  J.  O. 
Hardwick  and  Mr.  Kinney  subscribed  the  foUowiug  instru- 
ment in  writing :  "  This  agreement,  made  and  entered  into 
by  and  between  J.  O.  Hardwick  of  the  first  part,  and  M.  Kin- 
ney of  the  second  part,  Witnesseth :  That  the  party  of  the 
first  part  hereby  agrees  to  sell  and  deliver  to  the  party  of  the 
second  part  five  hundred  and  one  thousand  shares  of  the 
stock  of  The  Montreal  Gold  Mining  and  Milling  Company, 
and  also  a  lease  on  the  Fluorine  lode  mining  claim  executed 
by  said  company  to  W.  J.  Scott  and  by  him  assigned  to  said 
J.  O.  Hardwick,  and  also  an  undivided  one  half  interest  in 
and  to  the  Minneapolis  tunnel  site  on  Copper  mountain,  in 
the  Cripple  Creek  mining  district,  upon  the  conditions  follow- 
ing :  Provided  the  said  Kinney  shall  pay  to  the  said  Hard- 
wick the  sum  of  forty  thousand  dollars  ($40,000)  in  the  man- 
ner following :  One  dollar  cash  in  hand,  the  receipt  of  which 
is  hereby  acknowledged,  nine  hundred  and  ninety-nine  dol- 
lars (i999)  in  ten  days  from  this  date,  four  thousand  dol- 
lars ($4,000)  in  ninety  days  thereafter,  and  five  thousand  dol- 
lara  ($6,000)  in  each  and  every  ninety  days  thereafter  until 
the  whole  amount  of  said  forty  thousand  dollars  shall  have 
been  paid. 

*'  It  is  further  understood  and  agreed  that  said  lease  shall 
be  duly  assigned  by  said  Hardwick  and  turned  over  to  said 
Kinney  on  the  payment  of  said  nine  hundred  and  ninety-nine 
dollars,  when  said  amount  shall  be  paid.  All  of  said  stock 
shall  be  deposited  in  the  Bi-Metallic  Bank  of  Cripple  Creek 
when  said  nine  hundred  and  ninety-nine  dollars  shall  be  paid. 


356  Hardwick  v.  McClurg.  [April  T., 

and  to  be  thereafter  delivered  to  said  Kinney,  or  bis  assigns 
in  the  manner  following :  On  each  payment  being  made,  as 
hereinbefore  provided,  a  proportionate  amount  of  said  stock, 
being  an  amount  which  shall  have  been  paid  for  by  said  pay- 
ment according  to  the  entire  purchase  price  of  said  stock,  and 
as  each  payment  shall  be  made,  and  a  deed  to  the  undivided 
one-half  interest  in  the  Minneapolis  tunnel  site,  as  aforesaid, 
shall  be  delivered  in  escrow  with  said  stock  in  the  said  the 
Bi-Metallic  Bank  and  shall  be  delivei-ed  to  said  Kinney,  or 
his  assigns  on  final  payment  as  herein  provided.  It  is  further 
undei*stood  and  agreed  that  when  the  third  payment  of  four 
thousand  dollars  shall  have  been  made,  the  said  Hardwick 
shall  assign  to  the  said  Kinney,  or  his  order,  an  account 
now  held  by  said  Hardwick  against  The  Copper  Mountain 
Gold  Mining  Company  for  twelve  hundred  and  fifty  dollars 
(«1,250). 

"  It  is  further  understood  and  agreed  that  this  contract  con- 
stitutes, and  is  an  option  given  by  said  Hardwick  to  said 
Kinney  to  purchase  all  of  the  property  at  the  price  named,  as 
hereinbefore  mentioned  and  described,  and  that  the  terms  of 
payment  and  the  delivery  shall  be  embraced  in  an  escroTr 
agreement  endorsed  upon  the  envelope  containing  said  stock 
and  deed  as  instructions  to  said  Bi-Metallic  Bank  for  the  de- 
livery of  said  stock  and  deed  as  payments  shall  be  made  as 
herein  provided ;  and  in  default  of  said  payments  being  made 
as  herein  provided,  said  stock  and  deed  shall  be  redelivered 
to  the  said  Hardwick. 

"  In  witness  whereof  the  parties  hereto  have  hereunto  set 
their  hands  this  29th  day  of  November,  A.  D.,  1897. 

"  J.  O.  Hardwick. 
*'  M.  Kinney." 

On  December  6, 1897,  the  following  assignment  was  in- 
dorsed on  the  foregoing  instrument : 

*'  For  and  in  consideration  of  one  dollar,  the  receipt  of  which 
is  hereby  acknowledged  and  confessed,  I  hereby  sell,  assign 
and  set  over  to  James  A.  McClurg  and  his  assigns,  all  my 
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right,  title  and  interest  in  and  to  the  above  mining  option 
and  agreement. 

"  M.  Kinney." 

On  the  7th  day  of  December,  1897,  the  following  instru- 
ment of  transfer  was  written  upon  the  lease : 

'*  For  and  in  consideration  of  Ii999,  and  other  considera- 
tion not  herein  mentioned,  the  receipt  of  the  above  mentioned 
cash  in  hand  to  me  paid,  the  receipt  of  which  is  hereby  ac- 
knowledged, I  hereby  set  over  all  my  right,  title  and  interest 
in  and  to  the  within  lease.  Dated  this  7th  day  of  December, 
1897,  at  Cripple  Creek,  Colorado.  To  James  A.  McClurg 
of  the  city  of  Denver. 

"  J.  O.  Hardwick." 

This  action  was  brought  by  Hardwick  on  the  22d  day  of 
March,  1898.  The  complaint  alleged  the  execution  of  the 
contract  between  the  plaintiff  and  Kinney,  and,  in  addition, 
that  the  plaintiff  assigned  the  lease  to  Kinney  for  the  purpose 
of  working  and  developing  the  property  until  the  second  pay- 
ment mentioned  in  the  instrument  they  had  subscribed  should 
become  due ;  and  that  it  was  understood  and  agreed  between 
them  that  if  such  payment  should  not  be  made,  or  if  there 
should  be  default  in  the  other  p<iyments,  the  lease  should  be 
reassigned  by  Kinney  to  the  plaintiff.  It  was  also  averred 
that  there  was  an  understanding  and  agreement  between 
Kinney  and  the  plaintiff  that  the  assignment  of  the  lease  was 
not  a  sale  of  the  lease,  but  only  an  option  ;  that  the  payment 
of  the  $999  was  only  the  first  payment  of  the  entire  consid- 
eration ;  and  that  the  agreement  that  unless  the  whole  consid- 
eration should  be  paid,  the  lease  should  be  retransferred,  was 
known  to  the  defendant  McClurg.  The  complaint  further 
alleged  that  the  defendant  took  possession  of  the  leased  prem- 
ises, and  shipped  and  sold  therefrom  ore  to  the  value  of 
120,000  ;  and  that  none  of  the  payments  subsequent  to  that 
of  J999  was  ever  made.  The  plaintiff  prayed  a  decree  for  the 
reassignment  to  him  of  the  lease,  and  for  an  accounting. 
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The  answer  denied  any  knowledge  on  the  part  of  the  de- 
fendant of  any  agreement  between  Kinney  and  the  plaintiff 
not  embraced  in  the  instrument  subscribed  by  them ;  and 
denied  that  the  plaintiff  assigned  the  lease  to  Kinney,  but 
averred  that  upon  payment  by  him,  the  defendant,  to  the 
plaintiff,  of  f  999,  the  latter  assigned  the  lease  to  him.  The 
plaintiff  has  brought  the  ease  to  this  court  by  appeal  from  the 
judgment  against  him  in  trie  court  below. 

The  allegation  in  the  complaint  that  the  plaintiff  assigned 
the  lease  to  Kinney  was  disproved  by  the  evidence.  As  we 
have  already  seen,  the  assignment  was  made  directly  to  Mc- 
Clurg ;  so  that  the  averments  concerning  the  purpose  with 
which  tlie  lease  was  assigned  to  Kinney,  and  the  understand- 
ing between  the  plaintiff  and  Kinney  at  the  time  as  to  the 
retransfer  of  the  lease,  would  be  immaterial.  But  no  point  is 
made  upon  this  discrepancy  in  the  argument,  and  we  shall 
adopt  the  method  which  counsel  have  followed  in  their  treat- 
ment of  the  case. 

One  theory  of  counsel  for  the  plaintiff  is  that  the  evi- 
dence offered  would  prove  an  agreement  or  understanding 
l)etween  Kinney  and  the  plaintiff,  not  embmced  in  the 
instrument  they  subscribed,  but  known  to  the  defendant,  by 
reason  of  which  the  assignment  of  the  lease  to  the  defendant 
was  tentative  merely,  and  was  to  operate  as  an  actual 
transfer  only  in  case  all  the  other  payments  mentioned  in 
that  instrument  were  duly  made  ;  that  such  evidence  was 
competent,  relevant  and  material ;  and  that  the  rights  of  the 
parties  to  this  action  are  controlled  by  the  alleged  under- 
standing or  agreement.  Also,  arguing  from  the  language  of 
the  instrument,  counsel  say  that  it  contemplated  a  sale  of 
the  lease,  stock,  and  interest  in  the  tunnel  site,  as  a  whole, 
for  $40,000 ;  that  it  did  not  contemplate  a  sale  of  any  one 
portion  of  the  aggregate  property  detached  from  the  rest ; 
and  that,  therefore,  the  j?999  which  the  plaintiff  received 
when  he  assigned  the  lease,  was  simply  part  of  an  entire 
purchase  price.  It  is  the  questions  arising  out  of  these 
propositions  that  are  presented  to  us  for  considei'ation. 
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The  contract  signed  by  the  plaintiff  and  Kinney  is  unilat- 
eral. The  plaintiff  agreed,  conditionally,  to  do  certain 
things  ;  but  Kinney  promised  nothing.  Whether  the  latter 
would  accept  the  offer  of  the  plaintiff  was  entirely  optional 
with  him.  In  the  first  paragi'aph  of  the  instrument  the 
plaintiff  proposed  to  sell  and  deliver  to  Kinney  a  quantity 
of  stock,  a  lease,  and  an  interest  in  a  tunnel  site,  provided 
Kinney  would  pay  him  $40,000  in  certain  specified  install- 
ments, at  certain  times.  Detached  from  the  remainder  of 
the  contract,  this  amounted  to  an  offer  to  sell  the  whole 
property  for  an  entire  price.  But  this  proposal  was  fol- 
lowed by  an  agreement  of  the  plaintiff  that  on  payment  of 
the  f  999,  he  would  duly  assign  and  turn  over  the  lease  to 
Kinney ;  and  the  further  agreement  that  the  stock  should 
then  be  deposited  in  bank,  and  upon  each  payment  a  pro- 
portionate amount  delivered  to  Kinney, — a  deed  for  an  in- 
terest in  the  tunnel  site  to  accompany  the  last  delivery.  In 
the  same  connection,  the  plaintiff  also  agreed,  upon  the  third 
payment,  to  assign  to  Kinney  an  account  against  The  Copper- 
Mountain  Gold  Mining  Company  for  $1,250.  The  last  sec- 
tion provided  that  the  contract  was  to  be  regarded  as  an  op- 
tion given  by  the  plaintiff  to  Kinney  to  purchase  all  the 
property  at  the  price  named ;  that  the  terms  of  payment 
and  delivery  should  be  stated  on  the  envelope  containing 
the  stock,  as  instructions  to  the  bank  in  receiving  payments 
and  delivering  the  stock  and  deed ;  and  that  in  default  of 
payments  being  made  as  specified,  the  stock  and  deed  should 
be  redelivered  to  the  plaintiff.  Now  to  arrive  at  the  mean- 
ing wfiich  was  intended  to  be  conveyed  by  the  language 
used,  the  whole  contract  must  be  read.  While,  segregated 
from  the  rest,  the  first  section,  and  an  expression  in  the  last 
section,  are,  perhaps,  not  inconsistent  with  the  construction 
for  which  plaintiff's  counsel  contend,  yet  they  constitute 
only  part  of  an  entire  instrument,  and  present  in  general 
language  what  is  elsewhere  particularized.  Upon  examin- 
ing all  the  parts  of  the  contract,  we  find  that  the  proposition 
was  to  sell  an  enumerated  list  of  articles  for  a  certain  sum 
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of  money,  payable  in  installments,  a  designated  portion  of 
the  articles  to  be  delivered  at  the  time  of  each  payment.  It 
is  true  that  Mr.  Kinney  had  an  option  to  buy  the  whole 
property  for  a  definite  sum  to  be  paid  in  stated  amounts  at 
stated  times ;  and  if  none  of  the  property  was  to  be  de- 
livered until  the  entire  consideration  was  paid,  we  should, 
perhaps,  be  compelled  to  agree  with  counsel ;  but  it  was 
part  of  the  contract  that  at  each  payment  he  should  receive 
a  specified  portion  of  the  property,  and  without  special 
agreement,  its  retransfer  could  not  be  compelled.  The  op- 
tion originally  embmced  all  the  articles.  It  was  at  Mr. 
Kinney's  election  whether  he  should  take  any  of  them,  but 
if  he  should  avail  himself  of  the  privilege  of  taking  part  of 
them,  making  the  answering  payments,  the  part  taken  would 
be  his ;  the  amount  of  the  property,  subject  to  the  option^ 
would  be  diminished  at  each  payment  by  exactly  the  quantity 
then  delivered ;  and  the  right  of  election  which  originally 
applied  to  the  whole,  would  be  confined  to  the  residue. 
Such  would  be  our  judgment  as  to  the  intention  of  the 
parties  from  the  general  language  used  in  providing  for 
payments  and  corresponding  deliveries.  But  it  seems  to  us 
that  any  doubt  which  might  exist  respecting  such  intention, 
is  set  at  rest  in  the  concluding  part  of  the  instrument. 
After  providing  for  the  indorsement  upon  the  envelope  con- 
taining the  stock  and  deed,  of  the  terms  of  payment  and 
delivery,  as  an  instruction  to  the  bank,  it  further  provided 
that  in  default  of  the  payments  being  made  as  specified  in 
the  contract,  the  stock  and  deed  should  be  redelivered  to 
the  plaintiff.  There  is  nowhere  in  the  contract,  any  pro- 
vision for  the  return  of  the  lease  in  case  of  default  after  the 
first  payment,  or  for  the  return  of  any  other  of  the  property 
in  case  of  default  after  the  payment  upon  which  it  was  de- 
livered. Counsel  for  the  plaintiff,  in  discussing  the  last 
paragraph  of  the  contract,  offer  the  following  explanation 
of  the  provision  for  the  redelivery  of  the  stock  and  deed,  and 
the  omission  of  a  provision  for  the  retransfer  of  the  lease  : 
"Counsel  for  the  appellees  lays  great  stress  on  the   last 
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clause  of  this  paragraph  which  provides  for  the  redelivery  of 
the  stock  and  deed  to  said  Hardwick,  but  fails  to  say  any- 
thing about  the  lease.  It  will  be  observed  that  this  is  a 
direction  to  the  bank  and  is  a  part  of  the  escrow  agreement 
to  be  indorsed  on  the  envelope  containing  the  stock  and 
deed.  The  envelope  did  not  contain  either  the  account  or 
the  lease  and  the  bank  had  nothing  to  do  with  them,  so  it  is 
natural  that  no  directions  should  be  given  it  concerning  them." 
Now  if  the  paities  could  have  foreseen,  or  if  there  had 
been  a  leg^l  presumption,  that  McClurg,  Kinney's  assignee, 
after  paying  the  first  installment  and  receiving  the  lease, 
would  make  no  further  payment,  the  explanation  might  be 
satisfactory.  The  deed  and  all  the  stock  would  still  remain 
in  the  possession  of  the  bank,  and  there  would  be  nothing 
in  the  way  of  their  return  to  the  plaintiff.  But  McClurg's 
refusal  to  proceed  further,  after  receiving  the  lease,  could 
not  have  been  foreseen,  and  there  was  no  legal  presumption 
that  he  would  decline  any  part  of  the  option.  Such  being 
the  case,  let  us  see  what  becomes  of  the  explanation.  Mc- 
Clurg might  make  a  number  of  the  payments.  There  was 
no  right  to  suppose  that  he  would  not  make  them  all.  The 
intention  of  the  provision  for  the  return  of  the  stock  and 
deed  was  simply  to  meet  a  possible  failure  somewhere  along 
the  line  of  payments.  The  deed  was  not  to  be  delivered  by 
the  bank  until  the  last  payment,  so  that  default  anywhere 
would  require  the  restoration  of  the  deed.  After  the  pay- 
ment of  the  $4,000,  following  the  $999,  seven  payments 
would  remain.  Let  us  suppose  that  Kinney,  or  his  assignee, 
had  made  three  of  the  $5,000  payments,  and  then  stopped. 
At  the  time  the  contract  was  made  there  was  no  right  to 
suppose  that  he  would  not  do  so,  or  that  he  would  not  do 
even  more.  But  having  so  done,  three  sevenths  of  the  stock 
would  have  passed  out  of  the  possession  of  the  bank,  and  of 
that  it  could  make  no  redelivery ;  and  there  was  no  provi- 
sion for  the  return  to  the  plaintiff  of  that  stock.  Moi-eover, 
at  the  third  payment  of  $6,000, — the  printed  abstract  has  it 
$4,000,  but  this  is  a  manifest  mistake, — the  plaintiff  would 


362  Hakdwkjk  v.  McClurg.  [April  T., 

have  assigned  to  the  holder  of  the  option  an  account  against 
The  Copper  Mountain  Gold  Mining  Company  of  il,250,  and 
there  was  no  provision  for  the  return  of  that  account,  or  of 
the  nionej'  realized  upon  it  if  it  had  been  collected. 

Here  is  where  the  explanation  fails.  It  rests  upon  a  sup- 
position which  neither  counsel  nor  we  have  any  right  to  enter- 
tain. From  the  fact  that  special  provision  was  made  in  case 
of  a  stoppage  of  payments,  for  the  return  of  all  the  property 
that  the  holder  of  the  option  had  not  taken,  and  that  no  pro- 
vision was  made  for  the  return  of  anything  else,  we  think  it 
entirely  clear  that  it  was  the  intention  of  the  parties  that  each 
delivery,  in  consideration  of  the  payment  then  made,  carried 
with  it  a  title  which  the  plaintiff  could  not  question,  and  that 
the  option  survived  only  as  to  the  residue. 

A  point  is  made  on  the  provision  for  the  payment  by  Kin- 
ney to  the  plaintiff  of  $1.00  cash  in  hand.  The  views  of 
counsel  upon  the  effect  of  that  provision  can,  perhaps,  be 
'best  understood  by  quoting  their  language :  "  The  first  pay- 
ment of  $1.00  was  no  doubt  intended  as  the  consideration  for 
the  option  on  the  entire  property.  This  being  true,  we  will 
ask  the  court,  if  it  can,  to  ascertain  what  price  was  put  on 
the  lease  if  it  was  intended  to  be  sold  separately  as  the  ap- 
pellees contend.  Was  it  $999,  $1,000,  or  should  there  be  an 
apportionment  of  the  $1.00  cash  payment  and  say  that  one 
fortieth  of  it  was  to  pay  for  the  option  on  the  lease  and  thirty- 
nine  fortieths  to  pay  for  the  option  on  the  property?  Is  it 
not  more  reasonable  to  conclude  that  the  $1.00  was  intended 
as  the  consideration  for  the  option  on  the  entire  property  at 
the  gross  and  entire  price  of  $40,000,  and  that  this  price  was 
divided  into  payments  of  $5,000  each  to  be  made  every  ninety 
days,  except  the  first,  second  and  third  payments,  which  con- 
stitute a  like  sum  of  $5,000  ?  The  reason  for  this,  no  doubt, 
was  that  Kinney  did  not  want  to  make  such  a  large  payment 
on  the  option,  while  on  the  other  hand  Hardwick  did  not  want 
to  tie  his  property  up  ninety  days  for  $1.00.  Therefore  the 
$1.00  was  paid  to  bind  the  contract,  the  $999  was  required 
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to  be  paid  in  ten  days  as  good  faith  money,  and  $4,000,  the 
balance  of  the  first  $5,000,  was  to  be  paid  in  ninety  days." 

It  is  evident  from  an  inspection  of  the  instrument,  that 
the  total  payment  upon  which  Kinney  was  entitled  to  a 
transfer  of  the  lease,  was  $1,000,  and  that  the  $1.00  was 
simply  an  advancement  upon  that  sum.  Without  doubt, 
as  counsel  say,  "  the  $1.00  was  paid  to  bind  the  contract." 
The  advancement  was  a  cousidemtion  for  the  option  and 
disabled  the  plaintiff  from  revoking  his  offer  before  Kin- 
ney or  his  assignee  should  be  in  default.  But  the  option 
for  which  it  was  the  consideration,  was  the  option  prof- 
fered in  the  coutract,  and  what  that  was,  and  what  the  rights 
of  the  parties  in  relation  to  it  were,  we  have  already  con- 
sidered. Counsel  has  referred  us  to  some  decisions  holding 
contracts  entire,  of  which  there  might  be  several  partial  per- 
formances. State  V.  Scoggin^  10  Ark.  326 ;  Weed  v.  Ologitan^ 
98  Mass.  147  ;  Wagon  Co.  v.  Crocker,  4  Fed.  Rep.  577.  None 
of  the  contracts  passed  upon  in  those  cases  were  unilateral. 
The  foundation  of  the  liability  of  each  defendant  was  his  own 
covenant.  If,  in  the  case  at  bar,  Kinney  had  covenanted  with 
the  plaintiff  to  make  the  several  payments  mentioned  in  the 
contract  at  the  time  specified,  and  the  plaintiff,  averring  per- 
formance, or  tender  of  performance,  of  his  own  agreements, 
had  brought  suit  against  Kinney  to  recover  the  installments 
in  default,  it  would  certainly  be  held  that  although  the  de- 
fendant had  incurred  successive  liabilities,  his  contract  was 
entire.  The  difference  between  a  situation  like  that,  and  the 
one  in  hand,  is  obvious.  Kinney  bound  himself  by  no  con- 
tract. It  is  a  misuse  of  terms  to  say  that  his  contract  was  en- 
tire, for  he  entered  into  none.  He  was  at  liberty  to  make  as 
many  payments  as  he  chose,  and  stop  when  he  saw  fit ;  but  so 
long  as  he  did  pay,  the  plaintiff  was  bound  to  make  the  de- 
liveries for  which  the  payments  called ;  when  he  ceased,  the 
option,  and  the  obligation  of  the  plaintiff,  were  at  an  end ; 
but  the  default  could  not  affect  rights  which  had  previously 
attached. 

If  there  was  any  parol  agreement  such  as  the  complaint 
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alleges,  we  do  not  think  it  was  admissible  in  evidence.  The 
terms  of  a  written  instrument  cannot  be  contradicted  or 
varied  by  parol  understandings  or  agreements.  1  Greeul. 
Ev.  §  275.  Where  the  terms  employed  are  vague  or  ambig- 
uous, attending  circumstances,  and  the  acts  and  declarations 
of  the  parties  at  the  time,  may  be  considered,  not  to  add  to,  or 
detract  from,  the  contract  as  it  was  \i'ritten,  but  to  find  what 
meaning  the  parties  intended  to  convey  by  the  language  they 
used.  1  Greenl.  Ev.  §  277  ;  McPhee  v.  Young,  13  Colo.  80; 
Zee  V.  Cravens,  9  Colo.  App.  272.  There  was  no  ambiguity 
in  this  written  contract.  It  required  no  explanation.  But 
even  if  the  contract  had  needed  the  light  which  circumstances 
or  declarations  might  have  shed,  the  proof  offered  would  not 
have  supplied  the  want.  It  would  have  shown  not  the  true 
meaning  of  the  written  contract,  but  a  different  and  incon- 
sistent contract. 

We  have  proceeded  to  this  point  on  the  theory  that  there 
was  some  understanding  between  the  parties  to  the  contract, 
such  as  the  complaint  alleges,  and  have  reached  the  conclu- 
sion that,  conceding  to  the  plaintiff  his  alleged  facts,  the 
judgment  was  right;  but  none  of  the  evidence  offered 
tended  to  prove  that  any  understanding  or  agreement  in- 
consistent with  the  terms  of  the  written  contract  ever  had 
an  existence.  The  only  allusion  to  a  conversation  relating 
to  that  contract  found  in  the  evidence  is  contained  in  the 
following  excerpt  from  the  testimony  of  the  plaintiff : 

**  Q.  After  this  paper  was  drawn  up  was  there  any  con- 
versation between  yourself  and  Mr.  Kinney  and  Mr.  Mont- 
gomery as  to  the  facts  of  what  was  conveyed  by  the  option  ? 

*'  A.  Mr.  Kinney  dictated  the  option  to  Mr.  Montgomery, 
and  after  it  was  typewritten  Mr.  Montgomery  read  the  con- 
tract over  to  both  of  us,  and  I  asked  Mr.  Montgomery  after 
he  read  it  over  what  was  the  tenor  of  that  option  or  contract; 
he  said  it  means  this — this  is  an  option  on  a  certain  amount 
of  stock  for  ten  days,  and  if  they  pay  $999  at  the  end  of 
ten  days,  then  they  can  run  ninety  dajrs  longer,  and  then  the 
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$4,000  becomes  due,  and  if  the  $4,000  is  not  paid  at  that 
time  the  option  is  null  and  void." 

It  will  be  observed  that  this  bears  no  resemblance  to  the 
supposed  understanding  which  has  been  the  subject  of  dis- 
cussion. The  statement  of  Mr.  Montgomery  accords  with 
our  own  views  as  they  have  been  expressed  in  this  opinion. 
The  payment  of  $999  would  continue  the  option  ninety  days 
longer ;  and  failure  to  pay  the  $4,000  at  the  end  of  that  time 
would  terminate  it.  But  the  option  which  would  be  contin- 
ued, and  the  option  that  would  be  terminated,  was  the  op- 
tion defined  in  the  written  contract,  and  no  other. 

Let  the  judgment  be  affirmed. 

Affirmed* 


[No.  1968.] 

Kebly  et  Aii.  V.  The  East  Side  Improvement  Co.  et  al. 

1.  J UDOMBNTS— Setting  Abide  fob  Want  of  Sebviob  —  Salb  of 

Pbopebtt — Pleading — Defense. 

Where  a  judgment  is  rendered  against  a  defendant  without  any  service 
of  snmmong  upon  him,  and  without  an  appearance  in  or  knowledge 
of  the  action  by  defendant,  and  his  property  has  been  sold  there- 
under, in  an  action  to  set  aside  such  judgment  and  sale  he  is  not 
required  to  allege  in  his  petition  a  defense  to  the  original  action. 
Eyen  if  he  has  no  defense  to  the  action,  he  has  a  right  to  pay  and 
save  his  property. 

2.  Same. 

In  certain  cases  where  only  a  personal  judgment  has  been  rendered 
against  a  defendant  and  plaintiff  has  proceeded  no  further,  and 
defendant  asks  to  have  the  judgment  set  aside  because  no  sum- 
mons was  served  upon  him  and  he  did  not  appear  in  or  have  notice 
of  the  action,  he  may  be  required,  as  an  earnest  of  good  faith,  to 
allege  in  his  petition  a  defense  to  the  claim  upon  which  judgment 
was  rendered,  but  such  allegation  is  not  traversable. 

3.  Judgments — Setting  Aside  fob  Want  op  Sebvice — Evidence. 
In  a  direct  proceeding  to  set  aside  a  judgment  on  the  ground  that  the 

summons  was  not  served  on  defendant  and  that  defendant  did  not 
appear  in  or  have  notice  of  the  action,  where  the  evidence  is  suf- 
ficient to  convince  the  court  that  no  service  was  had  on  defendant, 
the  return  of  service  will  be  set  aside  and  the  judgment  vacated. 
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And  the  finding  of  the  trial  court,  hased  upon  substantial  evidence, 
that  no  service  was  had,  is  conclosiye  on  the  appellate  court 

4.  Judgments  —  Setting  Aside  fob  Want  of  Sbrvice — Sales — 

Laches. 
Where  a  defendant  against  whom  judgment  was  rendered  without  serv- 
ice of  summons  or  appearance  and  who  had  no  knowledge  of  such 
jud};ment  until  some  time  <if  ter  his  property  was  sold  thereunder  and 
a  sheriff's  deed  made  to  the  purchaser,  began  suit  to  set  aside  such 
judgment  withiu  ten  months  from  the  date  of  the  sheriff^s  deed, 
and  there  was  no  chantre  in  the  status  uf  the  property  as  to  owner- 
ship or  otherwise  between  the  dates  defendjint  obtained  such  knowl- 
edge and  the  institution  of  the  suit,  he  was  not  guilty  of  laches  in 
bringing  his  suit  to  set  aside  the  judgment. 

5.  Same — Redemption  from  Tax  Sale. 

Where  a  judgment  was  rendered  without  appearance  by,  or  service  of 
summons  upon,  defendant,  and  defendant's  property  was  sold  there- 
under, the  fact  that  the  purchaser  redeemed  the  property  from  a 
tax  sale  was  no  defense  to  an  action  to  set  aside  such  judgment  and 
sale. 

Appeal  from  the  JHstrict  Court  of  Arapahoe  County. 

Mr.  Chas.  J.  Hu(;hes,  Jr.,  and  Mr.  Branch  H.  Giles, 

for  appellant,  Thomas  Keely. 

Mr.  John  P.  Heisler,  for  appellant,  Emma  E.  Ward.  . 
Mr.  W.  R.  SoRelle,  for  appellees. 
Mr.  Geo.  T.  Sumner,  of  counsel. 


GUNTER,  J. 

The  facts  material  to  this  ruling  are : 

February  8,  1893,  The  East  Side  Improvement  Company 
while  owner  in  fee  and  in  possession  of  certain  lots  in  Ma- 
lone  and  Du  Bois  subdivision,  Arapahoe  county,  Colorado, 
made  an  agreement  with  David  R.  McCurdy,  to  convey  to 
him  these  lots.  McCurdy  thereupon  assigned  this  agree- 
ment to  Clementina  McCurdy,  who  April  8, 1898,  contracted 
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to  borrow  85,000  from  one  Miller  for  the  purpose  of  con- 
Btracting  a  house  upon  the  lots.  This  contract,  in  the  nature 
of  a  mortgage.  Miller  assigned,  July  1,  1893,  to  appellee  Du 
Bois.  The  house  valued  at  $5,000  was  built.  March  23, 
1894,  Clementina  McCurdy,  by  quitclaim  deed,  conveyed  all 
her  interest  in  the  premises  to  Du  Bois.  May  23, 1894,  Vote 
&  Company  filed  a  mechanic's  lien  upon  the  premises,  claim- 
ing $115  for  material  and  labor.  August  22, 1894,  suit  was 
instituted  in  the  district  court  of  said  county  to  enforce  the 
lien  wherein  Vote  &  Company  were  plaintiffs,  C.  T.  Liver- 
more,  A.  J.  Majme,  Schmitt  &  Gorgas,  Bradford  H.  Du  Bois 
and  The  East  Side  Improvement  Company  were  defendants. 
C.  T.  Liverniore  and  A.  J.  Mayne  were  alleged  to  be  the 
principal  contractors  at  whose  instance  the  work  was  done 
and  materials  furnished  for  which  lien  was  claimed.  Schmitt 
&  Gorgas  were  made  defendants  from  some  supposed  inter- 
est in  the  preiiiiises  sought  to  be  reached  by  the  lien.  Octo- 
ber 8, 1894,  a  decree  was  entered  embodjdng  a  personal  judg- 
ment against  C.  T.  Livermore  and  A.  J.  Mayne  for  $154.55, 
together  with  costs,  and  declaring  a  lien  for  such  amount 
against  the  premises  and  ordering  a  sale  thereof.  Sale  was 
made  November  13,  1894,  to  G.  E.  Vote,  member  of  the  firm 
of  Vote  &  Company,  for  $177.60 ;  certificate  of  sale  issued, 
followed  by  sheriff's  deed  to  Vote  August  15, 1895.  July  28, 
1896,  Vote,  by  warranty  deed,  conveyed  the  premises  to  ap- 
pellant, Emma  E.  Ward.  On  same  date  Emma  E.  Ward 
made  her  trust  deed  to  appellant,  Keely,  to  secure  a  pre- 
viously existing,  indebtedness.  The  sheriff's  certificate  and 
the  deeds  were  duly  recorded.  May  18, 1897,  appellees.  The 
East  Side  Improvement  Company  and  Du  Bois  began  suit 
in  the  district  court  of  said  county  to  set  aside  the  return  of 
service  on  the  summons  in  the  lien  suit,,  the  decree,  the  cer- 
tificate of  sale  and  deed  issued  therein ;  also  the  warranty 
deed  from  Vote  to  appellant  Ward  and  the  trust  deed  to 
appellant  Keely ;  alleging,  as  ground  therefor,  that  the  court 
at  no  time  had  jurisdiction  of  the  person  of  any  one  of  the 
defendants  in  the  lien  suit.    There  was  no  effort  to  acquire 
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jurisdiction  in  the  lien  suit  other  than  by  personal  service. 
Defendants  below  in  the  present  suit  were  Vote  &  Company, 
Burchinell  as  sheriff,  6.  E.  Vote  and  appellants  Ward  and 
Keel  J.  October  25,  1898,  applications  of  Mayne,  Livermore 
and  Schmitt  &  Gorgas  to  be  made  parties  plaintiff  herein 
were  granted.  October  25,  1898,  the  cause  was  tried  to  the 
court  which  found  the  issues  for  the  plaintiffs,  finding  spe- 
cially that  the  return  upon  the  summons  in  the  lien  suit  was 
not  made  by  an  ofiQcer ;  that  no  one  of  the  defendants  therein 
was  ever  served  with  summons  or  ever  appeared  in  any  man- 
ner therein ;  that  neither  Du  Bois  nor  the  East  Side  Im- 
provement Company  knew  of  the  decree  in  the  lien  suit  until 
long  after  the  deed  from  Vote  to  Mrs.  Ward  and  the  Keely 
trust  deed  ;  that  neither  of  the  other  defendants  therein  knew 
of  such  decree  until  about  October  11,  1898.  There  was  no 
change  in  the  ownership,  or  in  the  condition  of  the  property 
during  the  ten  months  intervening  between  the  date  of  the 
sale  to  Emma  E.  Ward  and  the  institution  of  this  suit. 

The  court  below  for  the  reason  that  the  court  in  the  lien 
suit  was  without  jurisdiction  of  any  one  of  the  defendants 
therein  gave  judgment  canceling  the  return  on  the  sum- 
mons, setting  aside  the  decree,  the  certificate  of  sale  and  deed 
in  the  lien  suit ;  also  the  warranty  deed  from  Vote  to  Emma 
E.  Ward  and  the  Keely  trust  deed. 

Appellants  Keely  and  Ward  are  tlie  only  parties  complain- 
ing, by  this  appeal,  of  the  decree  below.  Was  substantial 
error  committed  as  to  them  ?  They  say  there  was  and  con- 
tend: 

1.  That  the  complaint  herein  is  fatally  defective  in  not  al- 
leging that  a  defense  existed  to  the  lien  suit,  that  the  evi- 
dence herein  was  sufficient  in  that  it  failed  to  establish  such 
defense. 

The  facts  in  this  case  are  not  within  the  rule  sought  to  be 
invoked.  A  decree  was  entered  subjecting  the  property  of 
appellees  Du  Bois  and  The  East  Side  Improvement  Company 
without  jurisdiction  of  them,  and  without  notice  to  them  their 
property  was  sold  and  deeded  away.     In  a  proceeding  to  set 
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aside  a  judgment,  and  deeds  thereunder,  with  facts  as  to  the 
point  before  us  substantially  the  same  as  in  this  case,  the 
court  said : 

'^  Before  a  man*s  property  is  sold  and  deeded  away,  he 
should  have  an  opportunity  to  pay  the  debt  or  redeem  the 
property  from  sale.  This  right  to  redeem  is  a  valuable  right, 
secured  by  positive  statutory  enactment ;  which  right,  in  this 
case,  was  denied  appellant,  and  its  property  sequestered  with- 
out notice  to  it.  Under  these  circumstances  we  believe  that 
courts  of  equity  should  grant  appropriate  relief  without  in- 
quiry as  to  the  merits  of  the  original  claim."  Great  West 
Min.  Co.  V.  Woodmas  of  Alston  Min.  Co.  et  oZ.,  12  Colo.  60 ; 
Du  Boi$  V.  Clark,  12  Colo.  App.  220-232. 

In  certain  cases  where  the  defendant  has  sustained  no 
prejudice  by  the  judgment,  as  where  the  plaintiff  has  not 
gone  further  than  to  recover  only  a  money  judgment  against 
the  defendant,  the  courts  have  held  that  such  defendant  in 
his  petition  to  set  aside  the  judgment  might  be  required  as 
an  earnest  of  good  faith  to  allege  that  a  defense  existed  to 
the  original  action,  but  that  such  allegation,  should  the  court 
require  it,  is  not  traversable.  Such  is  the  rule  announced  in 
Wilson  V.  Hawthorne,  14  Colo.  530-534,  the  court  saying : 

^*  The  showing  of  merits  should  not  be  required  to  the  ex- 
tent of  compelling  a  party  against  whom  a  judgment  has  been 
obtained,  without  jurisdiction  over  his  person,  to  come  into 
a  court  of  equity  and  assume  the  burden  of  disproving  his 
liability.  On  the  contmry,  a  party  thus  circumstanced  is 
entitled  to  the  maintenance  of  his  right  to  defend  against 
such  supposed  liability  in  an  action  where  his  adversary  must 
assume  the  burden  of  proof.  *  *  *  The  allegation  of  merits, 
though  not  traversable,  may  very  properly  be  required  as  an 
earnest  of  good  faith  from  the  party  seeking  relief  from 
a  supposed  unauthorized  judgment ;  «  *  *  "  See  also  State 
Board  of  Agriculture  v.  Meyers,  13  Colo.  App.  500. 

Even  were  such  rule  applicable  to  the  facts  in  the  present 
case,  it  has  been  satisfied  by  the  allegations  in  the  complaint. 
Abstract,  folios  17,  18. 
Vol.  XVI — 24 
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II.  Appellees  contend  that  the  evidence  is  insufficient  to 
sustain  the  finding  of  the  court  of  no  service.  The  courts 
of  this  state  have  been  long  and  consistently  committed  to 
the  rule  that  when  the  evidence  is  sufficient  to  convince  the 
court  that  no  service  has  been  obtained,  it  will  set  the  serv- 
ice  aside  and  vacate  the  judgment  rendered  thereon,  this 
relief  being  sought  in  direct  proceeding. 

QrtaJt  West  Min,  Co.  v.  Woodmas  of  Alston  Urn.  Co.  et  dl.y 
supra^  was  a  proceeding  to  set  aside  a  judgment  and  sales  to 
third  parties  made  thereunder  in  a  proceeding  wherein  there 
was  no  service,  or  authorized  appearance,  of  defendants  in  the 
original  action ;  this  involved  a  contradiction  of  the  return  of 
{he  sheriff  and  a  vacating  of  same.  The  court  held  that  the 
action  would  lie. 

Wilson  V.  Hawthorne^  svpra^  was  a  direct  proceeding  to  set 
aside  a  judgment  in  which  it  was  alleged  there  had  been  no 
service  of  the  summons  and  no  authorized  appearance.  It 
was  not  alleged  that  the  plaintiff  in  such  original  proceeding 
was  a  party  to  the  leg^l  f luud ;  it  was  held  that  the  proceed- 
ing would  lie. 

Du  Bois  V.  Clark^  supra^  was  a  proceeding  to  set  aside  the 
return  of  service  and  a  judgment  rendered  thereon.  The  re- 
turn showed  personal  service  by  the  sheriff  through  his  un- 
dersheriff ;  the  record  also  recited  the  appearance  by  counsel. 
The  court  being  satisfied  from  the  evidence  that  the  return 
was  false,  such  evidence  possessing  no  other  requirement 
than  being  convincing,  granted  the  i*elief.  It  further  held 
that  it  was  not  necessary  to  show  misconduct  of  plaintiff  in 
obtaining  the  false  return.  See  also  Smith  v.  Morrill^  12 
Colo.  App.  233. 

There  was  substantial  evidence  in  the  court  below  that 
no  one  of  the  defendants  in  the  lien  suit  had  ever  been  served 
with  summons,  that  no  one  of  them  had  ever  appeared,  and 
that  no  one  of  them  knew  of  the  proceeding  until  long  after 
the  muniments  of  title  hereby  assaulted  were  made  and  the 
court  so  found.     By  such  finding  we  are  concluded. 

III.  Appellants  contend  that  appellees  are  guilty  of  laches 
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precluding  relief  herein.  The  sheriff's  deed  was  made 
July  28, 1896 ;  on  same  date  was  made  the  deed  to  Emma  E. 
Ward,  and  trust  deed  to  tiTistee  Keely.  It  was  not  until 
considerable  time  thereafter  that  appellees  Du  Bois  and  The 
East  Side  Improvement  Company  had  any  knowledge  of 
such  sale  and  deeds,  or  of  any  of  the  facts  leading  up  to  the 
same.  On  May  18, 1897,  they  instituted  the  present  suit. 
Appellees  do  not  appear  to  have  been  guilty  of  any  negli- 
gence in  being  ignorant  of  the  above  sales.  There  does  not 
appear  to  have  been  any  unreasonable  delay  after  knowledge 
of  the  sales  in  bringing  suit  to  vacate  same ;  there  was  no 
change  whatever  in  the  status  of  the  property  as  to  owner- 
ship, or  otherwise,  between  the  date  appellees  obtained  such 
knowledge  and  the  institution  of  the  present  suit ;  such  facts 
do  not  constitute  laches.  Du  Boi%  v.  Clark^  supra  ;  Smith  v. 
Morrill  et  cU.y  supra. 

The  fact  that  Vote  redeemed  the  land  in  question  from  a 
tax  sale  is  no  defense  to  this  action.     Judgment  atBrmed. 

Affirmed. 


[No.  1991.] 

The  People  ex  rel.  The  Board  of  County  Coiofis- 
sioNERs  OF  Ouray  County  v.  Myers,  et  al. 

Taxes  and  Taxation— Failure  to  Collect — Action  on  Tbe  a  sur- 
er'8  Bond — Pleading — Liens. 

In  an  action  on  a  county  treasurer's  bond,  the  complaint  alleged  that 
the  treasurer  had  failed  and  refused  to  collect  certain  interest  due 
on  delinquent  taxes,  and  had  issued  his  receipts  in  full  for  tbe 
taxes  and  had  made  entries  on  the  tax  rolls  showing  said  taxes  to 
have  been  paid  in  full  notwithstanding  such  interest  was  then  due 
and  unpaid,  and  that  by  reason  thereof  said  interest  had  ceased  to 
be  a  lien  on  the  property  and  the  county  had  been  deprived  of  the 
means  and  ability  to  collect  the  same.  Held  that  the  complaint 
failed  to  state  a  cause  of  action.  Th<at  the  allegation  that  the  in- 
terest had  ceased  to  be  a  Hen  was  but  a  legal  conclusion.  That  the 
issuance  of  a  I'eoeipt  and  entry  of  payment  in  full  upon  the  rolls 
would  not  of  itself  discharge  the  lien.    And  that  if  the  lien  had 
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been  discharged,  in  the  absence  of  an  allegation  that  the  tax  had 
not  been  collected  from  other  property,  the  complaint  fails  to  show 
any  damage  sustained  by  the  county  or  breach  in  the  conditions  of 
the  bond. 

Appeal  from  the  District  Court  of  Ouray  County. 

Messrs.  Henby  &  Sigfbid,  for  appellants. 

Messrs.  Story  &  Story,  for  appellees,  Mayol,  Hohl  and 
Bent. 

GUNTBR,  J. 

But  one  question  is  before  us:  Does  the  amended  com- 
plaint state  facts  sufficient  to  constitute  a  cause  of  action  ? 

The  suit  is  upon  the  bond  of  a  county  treasurer.  The  bond 
contains  this  provision  :  '"'  Now  therefore,  the  condition  of 
this  obligation  is  such  that  if  the  said  J.  S.  Myers  shall  well 
and  faithfully  perform  and  execute  the  duties  of  the  office  of 
county  treasurer  of  said  county  during  his  continuance  in  his 
office  by  virtue  of  said  appointment  without  fraud,  deceit  or 
oppression,  *  ♦  *  then  the  above  obligation  shall  be  void, 
otherwise  to  be  and  remain  in  full  force  and  effect."  The 
complaint  assigns  a  breach  of  the  condition  of  the  bond  in  the 
following  language : 

"  That  the  said  J.  S.  Myers,  county  treasurer,  *  *  *  did 
not  well  and  faithfully  perform  and  execute  the  duties  of  his 
said  office  as  county  treasurer  for  and  during  the  period  from 
July  16th,  A.  D.,  1892,  to  December  31st,  A.  D.,  1892,  *  *  * 
in  this,  that  the  said  J.  8.  Myei-s  as  such  treasurer  of  said 
county,  failed  to  collect  and  account  for  the  sura  of  $814.81, 
the  same  being  the  amount  of  interest  due  upon  past  due  and 
delinquent  taxes  to  said  county  of  Ouray  upon  taxes  collected 
by  said  J.  S.  Myers  during  all  of  said  time  and  which  said 
interest  in  said  sum  the  said  J.  S.  Myers  failed  and  I'efused 
and  neglected  to  collect  and  account  for  as  by  law  required 
during  said  period  of  time,  the  same  being  intei'est  due  upon 
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taxes  collected  by  the  said  J.  S.  Myers  during  the  said  time, 
but  which  interest  upon  such  tax  said  J.  S.  Myers,  as  county 
treasurer,  aforesaid,  failed,  neglected  and  refused  to  collect 
and  account  for,  and  did  then  and  there  issue  his  receipts  as 
such  county  treasurer  for  such  taxes  in  full  and  did  make 
the  entries  on  the  tax  roll  showing  such  taxes  to  have  been 
paid  in  full  notwithstanding  said  interest  was  then  and  there 
due  and  unpaid,  and  the  said  interest  so  due  and  unpaid  has 
by  reason  of  the  premises  ceased  to  be  a  lien  upon  the  prop- 
erty and  the  said  county  of  Ouray  has,  by  the  acts  of  the  said 
treasurer,  been  deprived  of  the  means  and  ability  to  collect 
the  same,  contrary  to  the  laws  of  the  state  of  Colorado  and 
contrary  to  the  conditions  of  said  bond." 

If  such  assignment  does  not  aver  a  breach  of  the  condition 
of  bond  the  complaint  fails  to  state  a  cause  of  action. 

"  It  is  a  rule,  without  an  exception,  that  in  a  declaration 
such  averments  should  be  made  as,  if  proved  or  admitted, 
will  entitle  the  plaintiff  to  the  judgment  he  seeks."  Mur- 
free  on  Official  Bonds,  §  542,  p.  378. 

"  In  declaring  on  an  official  bond  it  is  necessary  for  the 
plaintiff  to  set  forth  clearly  and  distinctly  in  what  manner 
he  has  been  damaged  by  the  failure  of  the  officer  to  discharge 
his  duty."    Murfree  on  Official  Bonds,  §  557,  p.  385. 

"  Of  course,  therefore,  in  a  declaration  upon  such  an  in- 
strument, not  only  must  the  facts  supposed  to  constitute 
such  a  breach  be  distinctly  stated,  but  the  statement  must 
be  preceded  by  such  allegations  as  effectually  exclude  any 
other  conclusion  than  that  a  breach  of  the  condition  lias  actu- 
ally taken  place."     Murfree  on  Official  Bonds,  §  540,  p.  377. 

The  above  paragraph  of  the  complaint  relied  upon  as  set- 
ting out  a  breach  of  the  condition  of  the  bond  avers  that 
during  the  period  from  July  16,  1892,  to  December  31, 
1892,  defendant  Myers,  "  Failed,  neglected  and  refused  to 
collect  interest  on  delinquent  taxes  collected  by  him  during 
such  time,  and  did  then  and  there  issue  his  receipts  as  county 
treasurer  for  such  taxes  in  full  and  did  make  the  entries  on 
the  tax  roll  showing  such  taxes  to  have  been  paid  in  full, 
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notwithstanding  intei*e8t  was  then  and  there  due  and  unpaid, 
and  the  said  interest  so  due  and  unpaid  by  reason  of  the 
premises  ceased  to  be  a  lien  upon  the  property  and  the  said 
county  has  by  the  acts  of  the  said  treasurer  been  deprived 
of  the  means  and  ability  to  collect  the  same." 

It  can  be  admitted  that  defendant  neglected  to  collect 
such  interest ;  it  can  be  admitted  that  he  issued  his  receipts 
in  full  and  that  he  made  the  entries  charged  showing  pay- 
ment in  full,  yet,  it  does  not  necessarily  follow  therefrom 
that  the  county  lost  its  lien  thereby,  or  sustained  damage 
therefrom.  The  pleader  gives  no  information  as  to  the  ex- 
istence of  the  property,  subject  to  the  tax,  its  character,  or 
the  changes  of  ownerahip  since  the  lien  attached.  If  the 
property  upon  which  the  tax  was  originally  a  lien  continued 
the  property  of  the  taxpayer  owing  the  tax  and  continued 
in  this  jurisdiction,  the  lien  would  not  be  lost  by  the  issuance 
of  the  tax  receipt.  The  mere  issuance  of  a  tax  receipt  would 
not  oust  the  lien  of  taxes  as  to  personal  property.  Under 
certain  conditions  the  issuance  of  a  tax  receipt  operates  as  a 
discharge  of  the  tax  lien  as  to  certain  parcels  of  real  estate. 
Facts  are  not  alleged  showing  the  existence  here  of  such 
conditions.  Mills'  Ann.  Stat.  sees.  3770,  3771  and  sees.  3869, 
3870. 

Further,  neglect  in  collecting  and  the  loss  of  lien  as  to 
certain  property  by  issuing  a  tjix  receipt  might  be  admitted 
and  yet  the  county  not  necessarily  have  sustained  any  dam- 
age therefrom.  If  the  tax  has  since  been  collected  from 
other  property,  the  county  would  have  sustained  no  damage 
from  the  alleged  acts. 

Further,  the  averment  that  the  county  lost  its  lien  by  the 
issuance  of  the  receipts  is  but  a  conclusion  of  law.  The 
complaint  contains  no  averment  of  any  fact  showing  any 
damage  to  the  county  by  reason  of  the  acts  complained  of. 
The  complaint  contains  no  averment  that  the  county  has 
been  damaged  in  any  sum  by  reason  of  the  acts  complained 
of.  The  complaint  does  not  disclose  a  breach  in  the  condi- 
tion of  the  bond.     Judgment  affirmed. 

Affirmed* 
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[No.  2879.]  ri6  3761 

DUMARS  BT  Ali.  V.  ThB  CiTY  OP  DENVER  BT  AL. 


1.  Plbading — General  Demubbeb — Ibbelbvaitt  akd  Ihmatbbial 

Matteb. 
A  demuiTer  to  a  complaint  solely  upon  the  ground  that  it  does  not  Btate 
facta  sufficient  to  constitute  a  cause  of  action  will  not  be  sustained, 
if  sufficient  can  be  found  in  the  complaint  to  constitute  a  cause  of 
action,  notwithstanding  it  contains  a  mass  of  irrelevant  and  imma- 
terial matter. 

2.  Equity    Jubisdiction — Multiplicity    of    Suits — IwjuNcraoN — 

Sbweb  Taxes — Void  Assessment. 
For  the  purpose  of  preventing  a  multiplicity  of  suits,  a  court  of  equity 
will  take  jurisdiction  of  an  action  by  real  estate  owners  in  a  sewer 
district  in  a  city  suing  on  behalf  of  themselves  and  all  other  persons 
similarly  situated  and  interested,  against  the  city  and  its  treasurer 
to  restrain  the  enforcement  of  a  void  assessment  of  a  special  tax 
against  their  property  for  the  purpose  of  constructing  a  sewer. 

3.  Cities  and  Towns— Obdinances — Publication — Sunday  Papebb. 
Under  article  2,  section  8  of  the  charter  of  the  city  of  Denver  providing 

that  **  no  ordinance  shall  take  effect  until  published  in  some  news- 
paper of  genei'al  circulation,  published  in  the  city  of  Denver,  or  in 
book  or  pamphlet  form  by  authority  of  the  city  council,"  a  city 
ordinance  creating  a  sewer  district  and  authorizing  the  construc- 
tion of  a  storm  sewer  is  not  invalid  because  it  was  published  only 
once  and  In  the  Sunday  issue  of  a  daily  paper.  (Thompson,  J., 
dissenting. ) 

4.  City  Obdinances — Cbeatino  Sewbb  Distbict — Expbnditubs  of 

Money — Publication. 

An  ordinance  of  the  city  council  creating  a  sewer  district  and  author- 
izing the  construction  of  a  storm  sewer  therein  is  not  an  ordinance 
authorizing  the  expenditure  of  money  within  the  meaning  of  sec- 
tion 10,  article  2  of  the  charter  of  the  city  of  Denver  providing 
that  no  bill  or  resolution  authorizing  the  expenditure  of  more  than 
$5,000  shall  be  passed,  until  it  has  been  advertised  in  a  newspaper 
for  at  least  five  days. 

6.  Cities  and  Towns — Public  Impbovements — Boabd  of  Public 
WoBKS — Publication  op  Notice — Void  Assessment. 

The  fiiilure  of  the  board  of  public  works  of  the  city  of  Denver  to  pub- 
lish for  20  days  in  two  daily  newspapers,  notice  of  the  proposed 
construction  of  a  storm  sewer,  stating  the  extent  of  the  district  to 
be  assessed,  the  estimated  cost,  the  time  and  manner  of  payments 
and  the  time  when  a  resolution  ordering  such  improvement  will  be 
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considered,  aa  required  by  section  3,  article  7  of  the  charter  of  said 
city,  will  invalidate  an  assessment  of  a  special  tax  against  the  real 
estate  of  such  district  for  the  construction  of  such  sewer. 

6.  Equity  Jubisdiction — Rbmoving  Cloud  fbom  Title— Void  As- 

sessment OF  Taxes. 
Where  an  assessment  of  a  special  tax  against  the  real  estate  of  a  dis- 
trict for  the  purpose  of  constructing  a  sewer  is  void,  and  the  de- 
fects which  render  it  void  are  not  of  record,  but  prima  facie  the 
proceedings  are  regular  and  valid  and  sufficient  to  create  a  cloud 
upon  the  title  to  real  estate  in  the  district,  a  court  of  equity  will 
assume  jurisdiction  to  restrain  the  enforcement  of  the  assessment, 
and  to  remove  the  cloud. 

7.  Injunction— Void  Taxes— Tender. 

Where  a  special  assessment  against  real  estate  for  public  improvements 
is  totally  void,  owners  of  property  affected  are  not  required  to  pay 
or  tender  any  part  of  the  tax  before  bringing  an  action  to  restrain 
the  enforcement  of  such  void  assessment. 

Error  to  the  District  Court  of  Arapahoe  County, 

Mr.  Joshua  Grozier,  Mr.  T.  J.  O'Donnell  and  Mr.  A. 
C.  Phelps,  for  plaintiffs  in  error. 

Mr.  J.  M.  Ellis,  Mr.  N.  B.  Bachtell,  Mr.  H.  M.  Ora- 
HOOD,  Mr.  H.  L.  Ritter  and  Mr.  Guy  Le  R.  Stevick,  for 
defendants  in  error. 

Mr.  John  S.  Macbeth,  Mr.  F.  A.  Williams  and  Mr. 
Charles  J.  Hughes^  Jr.,  amid  curice. 

Thomson,  J. 

This  proceeding  was  instituted  by  Florus  P.  Duniars  and 
a  number  of  others,  suing  in  behalf  of  themselves  and  all 
other  persons  similarly  situated  and  interested,  against  the 
city  of  Denver,  and  its  treasurer  and  ex  officio  collector,  to 
obtain  a  decree  annulling  an  assessment  ordered  by  the  au- 
thorities of  the  city  against  the  real  estate  of  the  plaintiffs 
and  the  others,  for  the  construction  of  a  storm  sewer ;  remov- 
ing from  the  title  of  the  plaintiffs  the  cloud  occasioned  by 
the  assessment,  and  perpetually  enjoining  the  defendants 
from  enforcing  it. 
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The  complaint  alleged  that  the  plaintiffs  were  all  taxpayers 
and  real  estate  owners  in  the  sewer  district ;  that  the  proceed- 
ings creating  the  district  were  had  in  pursuance  of  the  charter 
of  the  city  of  Denver,  enacted  in  1893 ;  that  the  enactment 
was  void  as  being  in  violation  of  the  constitution  of  the  state 
of  Colorado,  and  the  constitution  of  the  United  States  ;  but 
that,  conceding  the  validity  of  the  charter,  the  board  of  pub- 
lic works  and  the  city  council  failed  of  compliance  with  its 
provisions  in  the  following  respects  : 

I.  The  ordinance  creating  the  sewer  distiict  was  not  pub- 
lished in  book  or  pamphlet  form,  and  was  not  published  at 
all,  except  once  in  the  Denver  Republican,  on  Sunday. 

II.  The  bill  authorized  the  expenditure  of  more  than  $6,000, 
and  no  advertisement,  stating  the  general  nature  of  the  pro- 
posed expenditure,  was  ever  made. 

III.  The  board  of  public  works  did  not,  by  advertisement 
for  twenty  days,  in  two  daily  newspapers  of  general  circula- 
tion, published  in  the  city  of  Denver,  or  otherwise,  or  at  all, 
give  notice  to  the  owners  of  the  real  estate  in  the  district,  of 
the  kind  of  improvements  proposed ;  the  number  of  install- 
ments, and  time  in  which  the  cost  would  be  payable ;  the 
rate  of  interest  on  unpaid  installments ;  the  extent  of  the 
district  to  be  assessed ;  the  probable  cost  as  shown  by  the 
estimate  of  the  engineer ;  the  time,  not  less  than  thirty  days 
after  the  first  publication,  when  a  resolution  ordering  the 
improvements  would  be  considered  by  the  board,  showing 
that  the  map  and  estimates,  and  all  resolutions  and  proceed- 
ings of  the  board,  were  on  file,  to  be  seen  and  examined  at 
the  office  of  the  board  during  business  hours,  and  stating 
that  all  complaints  and  objections  that  might  be  made  in 
writing,  concerning  the  proposed  improvements,  by  the  owner 
of  any  real  estate  to  be  assessed,  would  be  heard  and  deter- 
mined by  the  board  before  its  final  action. 

The  complaint  also  stated  that  the  defendants  were  pro- 
ceeding to  the  collection  of  the  assessment  against  the  plain- 
tiffs by  sale  of  the  land  belonging  to  them,  and  upon  which 
the  defendants  alleged  the  assessment  to  be  a  lien. 
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The  defendants  demurred  to  the  complaint  upon  the  sole 
ground  that  it  did  not  state  facts  sufficient  to  constitute  a 
cause  of  action.  The  demurrer  was  sustained,  and  the  com- 
plaint  dismissed.    The  plaintiffs  bring  error. 

An  objection  now  taken  lo  the  complaint  by  the  defend- 
ants, is  that  it  is  crowded  with  irrelevant  and  immaterial 
allegations.  The  ground  of  their  demurrer  was  not  that  the 
complaint  stated  too  many  facts,  but  that  it  did  not  state 
enough ;  and  if  sufficient  can  be  found  in  it  to  constitute  a 
cause  of  action,  that  it  contains,  in  addition,  a  mass  of  un- 
necessary matter,  is  inconsequential.  Baum  v.  HoUon^  4 
Colo.  App.  406.  But  the  principal  reasons  urged  for  the 
defendants  in  support  of  the  judgment,  are  thus  stated  in 
the  printed  argument  of  their  counsel :  "  We  think  it  very 
clearly  appears  from  the  foregoing  synopsis  of  the  complaint 
that  if  the  allegations  made  are  true,  and  certainly  it  does 
not  lie  in  the  mouth  of  the  plaintiffs  to  deny  the  truth 
of  any  of  them,  then  the  proceedings  complained  of,  and  all 
laws  purporting  to  authorize  the  same,  are  on  their  face  un- 
constitutional and  null  and  void,  and  are  not  sufficient  even 
to  create  a  cloud  upon  the  title  of  the  plaintiffs.  For  this 
reason  the  plaintiffs  are  not  entitled  to  the  interposition  of  a 
court  of  equity."  Counsel  neglect  to  distinguish  between  the 
two  separate  and  independent  grounds  upon  which  relief  is 
sought,  namely,  the  unconstitutionality  of  the  law  under 
which  the  proceedings  wei'e  had,  rendering  them  void  upon 
their  face ;  and,  on  the  hypothesis  of  the  constitutionality  of 
the  law,  the  failure  of  the  city  to  comply  with  its  provisions. 
Yet  both  of  these  grounds  are  relied  upon  by  the  plaintifib, 
and  each  shall  be  subjected  to  examination. 

Respecting  the  question  of  the  effect  upon  title,  of  pro- 
ceedings void  upon  their  face,  the  authorities  are  not  agreed ; 
some  affirming,  and  others  denying,  that  such  proceedings 
create  a  cloud,  the  removal  of  which  is  within  the  jurisdic- 
tion of  a  court  of  equity.  But  the  distinctive  features  of 
this  case  render  it  unnecessary  for  us  to  be  parties  to  that 
controversy ;  and,  proceeding  on  the  hypothesis  that  void 
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proceedings  do  not  cloud  title,  we  think  a  result  can  be 
reached  concerning  which  all  the  cases  are  in  perfect  har- 
mony. 

While  void  proceedings  cast  no  cloud  upon  title  to  real 
estate,  and  a  single  individual,  moving  only  in  his  own  be- 
half, and  for  his  own  purposes,  to  restrain  such  proceedings, 
will  be  remitted  to  his  remedy  at  law,  yet  where  a  number 
of  persons  are  similarly  affected,  and  the  rights  of  all  may 
be  adjusted  in  one  proceeding,  a  court  of  equity  will  assume 
jurisdiction,  notwithstanding  there  is  no  cloud  to  remove, 
and  the  ground  of  its  jurisdiction  is  the  prevention  of  a  mul- 
tiplicity of  suits.  Dow9  V.  Chicago^  11  Wall.  108 ;  Railway 
Co.  V.  Cheyenne^  113  U.  S.  516 ;  Heywood  v.  Buffalo^  14  N.  Y. 
534 ;  Kee%e  v.  Denver^  10  Colo.  112 ;  1  Pomeroy's  Equity, 
§§  260,  273. 

The  complaint  in  this  case  shows  that  a  number  of  persons 
are  affected  by  the  same  assessment,  and  that  to  determine 
their  rights  at  law  would  require  as  many  suits  as  there  are 
individuals ;  and  it  also  shows  that  while  they  have  no  com- 
mon ownership  in  the  property  affected  by  the  assessment, 
they  have  a  community  of  interest  in  the  questions  of  law 
and  fact  involved  in  the  controversy  ;  and  upon  authority  so 
overwhelming  as  to  be  practically  unanimous,  the  case  is  one 
peculiarily  of  equitable  cognizance.  See  also  Pomeroy's 
Equity,  §  269. 

Defendants'  counsel  refer  us  to  Highlands  v,  Johnsari,  24 
Colo.  371,  as  announcing  a  contrary  doctrine.  Johnson 
brought  an  action  against  the  city  of  Highlands  to  restrain 
the  collection  of  an  assessment  against  his  land  for  the  con- 
struction of  a  sewer,  on  the  ground,  among  others,  of  a  vio- 
lation of  the  federal  and  state  constitutions.  The  only  allu- 
sion to  this  ground  in  the  opinion,  which  was  delivered  by 
Mr.  Justice  Campbell,  was  the  following :  *^  That  a  tax, 
or  assessment,  is  void  is  not  sufficient  to  justify  the 
interposition  of  a  court  of  equity  to  restrain  its  collection." 
We  have  nowhere  said  that  it  is ;  and  according  to  the 
view  of  the  law  which  we  have  taken,  it  is  not.    The  idea 
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which  the  learned  judge  intended  to  convey  is  more  fully 
expressed  in  another  opinion  delivered  by  him,  and  reported 
in  the  same  volume :  ''  That  a  tax  is  void  is,  of  itself,  not 
sufficient  to  justify  the  granting  of  a  writ.  The  case  must, 
in  addition,  be  brought  under  the  head  of  some  of  the  well- 
recognized  heads  of  equity  jurisdiction/'  Inaarance  Co.  v. 
Bonner^  24  Colo.  220.  The  prevention  of  a  multiplicity  of 
suits  is  one  of  those  heads.  Not  more  fortunate  is  another 
of  the  defendants'  citations :  Wason  v.  Major^  10  Colo.  App. 
181.  Judge  Wilson,  delivering  the  opinion,  specifically  des- 
ignated the  prevention  of  a  multiplicity  of  suits  as  one  of 
the  grounds  of  jurisdiction  in  equity. 

But  the  position  of  our  supreme  court  upon  the  questions 
under  consideration  is  not  equivocal,  and  the  law  applicable 
to  them  may  be  regarded  as  settled  in  this  state.  In  Keene 
V.  The  City  of  Denver y  10  Colo.  112,  where  a  number  of  par- 
ties united  in  a  proceeding  against  the  city  of  Denver,  and 
certain  of  its  officers,  to  enjoin  a  Side  of  their  land  in  virtue 
of  an  assessment  for  the  building  of  a  sewer,  and  asking  the 
same  relief  for  all  persons  similarly  situated,  the  decision  was 
that  upon  the  facts  shown,  the  city  council  was  not  author- 
ized to  cause  the  sewer  to  be  constructed,  and  was,  hence, 
not  authorized  to  levy  an  assessment  to  pay  for  its  construc- 
tion ;  that  the  assessment  was,  therefore,  void ;  and  that,  to 
the  end  that  the  rights  of  all  persons  interested  might  be  de- 
termined in  one  suit,  it  was  proper  for  the  plaintiffs  to  sue  for 
all  others  similarly  situated  and  interested.  The  judgment 
of  the  court  below  dismissing  the  plaintiff's  bill  of  complaint 
was  reversed.  In  1893,  the  geneml  assembly  passed  an  act 
which,  in  terms,  provided  that  when,  by  final  decree  of  the 
court  of  appeals  or  the  supreme  court,  any  assessments  made  by 
the  city  of  Denver  for  the  construction  of  district  sewers  have 
been  declared  invalid  in  a  direct  proceeding  to  determine 
their  validity,  the  city  might,  nevertheless,  upon  the  passage 
of  a  resolution  by  the  city  council  declaring  the  sewers  nec- 
essary for  sanitary  purposes,  assess  the  reasonable  value  of 
that  portion  of  the  sewers  adjoining  all  lots  in  the  district, 
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the  assessments  for  which  should  remain  unpaid,  against  those 
lots,  with  interest  from  the  date  of  construction.  This  act 
is  section  48  of  article  7  of  the  present  city  charter.  Session 
Laws,  1893,  p.  219.  The  former  assessments  against  certain 
property  having  been  declared  invalid  in  Kee^e  v.  Denver^ 
8upra^  the  city  adopted  the  prescribed  resolution,  and  caused 
the  same  property  to  be  assessed  for  the  payment  of  the  rea- 
sonable value  of  the  adjoining  portion  of  the  sewer.  John 
Evans  and  a  number  of  others,  suing  in  their  own  behalf, 
and  in  behalf  of  all  others  similarly  situated,  brought  their 
action  in  the  district  court  against  the  city  of  Denver  and 
certain  of  its  officers,  to  restrain  the  collection  of  the  assess- 
ment. Judgment  was  rendered  for  the  defendants,  and  the 
case  was  appealed  to  the  supreme  court.  That  tribunal  held 
that  section  48  of  article  7  of  the  act  of  1893,  being  the  pres- 
ent city  charter,  was  repugnant  to  the  state  constitution  and 
void,  as  operating  retrospectively.  The  judgment  below  was 
reversed  and  remanded  with  instruction  to  the  district  court 
to  enter  a  judgment  enjoining  the  defendants  from  collecting 
the  assessment.     Uvans  v.  Denver^  26  Colo.  193. 

The  question  of  the  constitutionality  of  the  law  is  not  be- 
fore this  court.  The  decision  of  that  question  belongs  to 
another  tribunal.  What  I  mean  is,  simply,  that  under  proper 
conditions,  equity  will  relieve  against  proceedings  had  pur- 
suant to  a  statute  which  is  in  contravention  of  the  constitu- 
tion. But  this  case  presents  another  feature,  and  to  that  I 
shall  now  direct  my  attention.  The  first  ground  for  relief 
set  forth  in  the  complaint,  is  the  invalidity  of  the  proceed- 
ings, appearing  on  their  face. '  The  next  ground  is  their  in- 
validity by  reason  of  matters  aliunde.  If  the  allegations  of 
fact  be  true,  then,  conceding  the  constitutionality  of  the  law, 
the  city  officials  failed  in  the  performance  of  duties  prescribed 
by  the  statute,  and  prerequisite  to  jurisdiction.  The  facts 
invalidating  the  proceedings  do  not  appear  on  the  face  of  the 
record,  so  that  those  proceedings  are  prima  facie  regular  and 
valid,  and  to  avoid  them,  resort  must  be  had  to  outside  evi- 
dence.    In  order  to  a  clear  understanding  of  the  situation,  I 
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deem  it  well  to  set  forth  in  full  a  few  of  the  charter  provi- 
sions, disregard  of  which  by  the  city  and  its  officials,  is 
charged  in  the  complaint.     They  are  as  follows : 

ARTICLE  2,  SECTION  8. 

"  No  ordinance  shall  take  effect  until  published  in  some 
newspaper  of  general  circulation,  published  in  the  city  of 
Denver,  or  in  book  or  pamphlet  form  by  authority  of  the  city 
council." 

ARTICLE  2,  SECTION  10. 

^'  No  bill  granting  any  franchise  or  special  privilege,  and 
no  bill  or  resolution  authorizing  the  expenditure  of  more 
than  five  thousand  dollars  ($5,000)  shall  be  passed  until  the 
expiration  of  at  least  one  week  from  and  after  the  introduc- 
tion of  the  same  ;  nor  until  an  advertisement  has  been  made 
by  the  city  clerk  for  at  least  five  (5)  days  in  some  such  news- 
paper, stating  the  general  nature  of  the  proposed  franchise, 
privilege,  contract  or  expenditure,  as  the  case  may  be." 

ARTICLE  7,  SECTION  3,  PROVISO  SECOND. 

"  The  board  shall  by  advertisement  for  twenty  days  in  two 
daily  newspapers  of  general  circulation,  published  in  the  city 
of  Denver,  give  notice  to  the  owners  of  the  real  estate  in  the 
district,  of  the  kind  of  improvements  proposed,  the  number 
of  installments  and  time  in  which  the  cost  will  be  payable, 
the  rate  of  interest  on  unpaid  installments,  the  extent  of  the 
district  to  be  assessed,  the  probable  cost  as  shown  by  the 
estimates  of  the  engineer,  and  the  time,  not  less  than  thirty 
days  after  the  first  publication,  when  a  resolution  ordering 
the  improvements  will  be  considered  by  said  board ;  that  said 
map  and  estimate  and  all  resolutions  and  proceedings  of  the 
board  in  the  premises  are  on  file,  and  can  be  seen  and  exam- 
ined at  the  office  of  the  board  during  business  hours,  at  any 
time  within  said  period  of  thirty  days,  by  any  person  inter- 
ested ;  and  that  all  complaints  and  objections  that  may  be 
made  in  writing  concerning  the  proposed  improvements,  by 
the  owner  of  any  real  estate  to  be  assessed,  will  be  heard  and 
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determined  by  the  board  before  final  action  of  the  board 
thereon.'' 

ARTICLE  7,   SECTION  23. 

"  In  ordering  the  construction  of  district  sanitary  sewers, 
and  all  storm  sewers,  the  board  shall  proceed  as  required  in 
the  first,  second  and  fifth  provisos  of  section  three  (3)  of 
this  article." 

We  shall  now  inquire  into  the  nature  of  these  charter  re- 
quirements, and  the  effect  of  their  disregard. 

I.  As  will  be  seen  hereafter,  district  sewers  for  storm  drain- 
age must  be  authorized,  and  storm  sewer  districts  prescribed, 
by  ordinance ;  and  no  ordinance  takes  effect  until  published 
in  some  newspaper  of  general  circulation,  published  in  the 
city  of  Denver,  or  in  book  or  pamphlet  form,  by  authority  of 
the  city  council.  Without  publication  by  one  of  those  meth- 
ods, there  was  no  ordinance.  The  question  is  whether  the 
publication  in  question  here,  having  been  made  on  Sunday, 
was  legal,  or  sufficient  to  give  effect,  or  impart  validity  to 
the  ordinance.  In  Schwed  v.  Hartwitz^  23  Colo.  187,  it  was 
held  that  publication  of  a  notice  of  a  tax  sale  was  in  the  na- 
ture of  service  of  process,  and  that  where  the  publication 
was  made  only  on  Sunday,  the  sale  which  followed  it  was 
void.  As  the  publication  of  a  notice  of  a  tax  sale  was  the 
only  publication  in  the  case,  the  court  went  into  no  general 
discussion  of  the  question  what  the  character  or  purpose  of 
a  publication  must  be  to  make  it  equivalent  to  service  of 
process ;  but  among  the  cases  to  which  it  referred  were  two 
which  we  shall  examine  in  order  to  deduce  from  them,  and 
from  the  use  made  of  them  in  the  opinion,  what  the  judg- 
ment of  the  court  upon  the  question  now  under  considera- 
tion would  have  been,  if  the  facts  of  the  case  before  it  had 
rendered  such  judgment  necessary.  Hastings  v.  Columbus^ 
42  Ohio  St.  685  ;   Ormsby  v.  Louisville,  79  Ky.  197. 

In  Hastings  v,  Columbus,  the  plaintiffs,  as  contractors, 
sought  to  recover  the  amount  of  an  assessment  for  an  as- 
phalt pavement  against  the  owners  of  abutting  lots.     The 
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facte  which  gave  rise  to  the  question  considered,  as  well  as 
the  question  itself,  are  comprehensively  stated  in  the  fol- 
lowing extract  from  the  opinion  :  *'  The  record  discloses  the 
fact,  and  the  alleged  error  is  insisted  upon  by  the  defendants, 
that  in  the  Town  street  case,  the  preliminary  ordinance  de- 
claring the  improvement  to  be  necessary,  was  published  in 
the  Sunday  Morning  News,  a  newspaper  published  and  cir- 
culated in  Columbus  on  Sunday  only,  and  that  the  notice 
was  published  in  no  other  newspaper.     The  master  finds 
that  newspaper  was  at  the  time  of  general  circulation  in 
(A)lumbus.     It  also  appears  that  in   the  High  street  case, 
the  ordinance  providing  for  the  improvement,  and  the  assess- 
ment ordinance  for  one  section  of  that  improvement,  were 
also  published  in  that  newspaper  and  no  other.     And  it  ap- 
pears that  at  the  time  of  these  various  publications,  other 
newspapers,  dailies  and  weeklies,  were  published  and  gen- 
erally^ circulated  in  the  city  of  Columbus  on  week  days  only. 
The  municipal  code  of  1869,  amended  in  1870  (67  Ohio  L. 
71),  and  then  in  force,  provided  sees.  100,  103),  among  other 
things,    that   all   ordinances    '  providing   for  improvements 
shall  be  published  in  some   newspaper  of   general   circula- 
tion in  the  coiporation  ;  if  a  daily  twice,  and  if  a  weekly 
once,  before  going    into  operation.     And  no  ordinance  shall 
take  effect  until  the    expiration  of  ten  days  after  the  first 
publication  of  such  notice.'     And  that  '  it  shall  be  deemed 
a  sufficient  defense  to  any  suit  or  prosecution,  under  any 
ordinance,    to   sliow    that   no    such    publication    ♦    ♦    *   as 
lierein  required,  was  maile.'     The  question  whether  such  pub- 
lication in  a  Sunday  newspaper  is  a  legal  or  valid  notice  be- 
ing thus  directly  presented,  we  have  bestowed  upon  it  that 
care  which  its  importance  demanded,  and  will  now  state  the 
result."     It  appears  also  from  the  opinion  that  there  was  a 
statute  in  force  in  Ohio  forbidding  common  labor  on  Sunday. 
As  I  shall  have  occasion  for  further  quotation,  I  notice  this 
as  explanator}'  of  an  expression  occurring  later  in  the  opin- 
ion.   The  court,  after  an  elaborate  examination  of  the  common 
law  and  of  the  legislation  in  Ohio  aflfecting  the  question  to 
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be  determined,  announced  its  conclusion  in  the  following 
langaage :  "  It  follows  from  the  foregoing,  irresistibly  and 
necessarily,  that  a  summons  or  notice  served  by  a  sheriff, 
coroner  or  constable,  on  Sunday,  is  in  Ohio  lawfully  served. 
In  saying  so  we  do  not  intend  to  intimate  that  such  officer 
ought,  ordinarily,  to  make  such  service  on  Sunday,  or  that 
he  would  be  guilty  of  any  breach  of  duty  whatever  by  de- 
clining to  make  such  service  on  that  day.  Nor  are  we  to 
determine  whether  the  law  is  right  or  wrong.  We  have 
simply  to  inquire,  what  is  the  law  ?  and  having  ascertained 
that,  declare  the  result.  When  the  citizen  receives  a  news- 
paper containing  a  legal  notice,  and  reads  such  notice,  the 
object  which  the  legislature  had  in  view  is  to  that  extent 
accomplished,  and  such  publication  is  quite  analogous  to  serv- 
ice of  a  summons.  If  the  newspaper  is  mailed,  the  citizen 
commits  no  offense  whatever  by  receiving  it  at  the  post  office 
on  Sunday,  and  reading  it ;  nor  does  he  commit  any  offense 
by  buying  it  on  that  day  of  the  publisher,  or  a  canier,  or 
newsboy,  and  reading  it,  however  it  may  be  with  respect  to 
an  offense  by  the  publisher,  or  carrier  or  newsboy.  A  Sun- 
day newspaper  is  not  an  unlawful  publication,  and  the  fact 
that  persons  engaged  upon  it  may  have  violated  the  statute 
against  common  labor,  in  preparing  and  circulating  it,  no 
more  affects  the  legality  of  the  notice  than  the  fact  that  the 
sheriff  may  have  committed  some  offense  at  the  time  he 
served  a  summons,  would  affect  the  legality  of  the  service. 
In  one  case  as  well  as  the  other  the  service  is,  in  fact,  effec- 
tual in  giving  actual  notice,  and  we  see  nothing  in  the  com- 
mon law  or  our  statutes  which  would  waiTant  us  in  holding 
that  such  publication  is  illegal  or  invalid." 

It  will  be  observed  that  the  result  reached  by  the  Ohio 
court,  and  that  reached  by  our  own  supreme  court,  differ.  We 
find,  however,  that  the  seeming  disagreement  involves  no  prin- 
ciple. The  conclusions  are  different,  because  the  premises  are 
different,  but  there  is  no  conflict  of  opinion.  Our  court  does 
not  agree  that  the  Ohio  decision  is  contrary  to  its  own,  except 
apparently,  and  say^  that  the  entire  reasoning  of  the  opinion 
Vol.  XVI — 25 
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is  in  favor  of  its  own  conclusion.  It  is,  therefore,  proper  to 
ascertain  what  the  Ohio  court  decided.  The  law  was  that  all 
ordinances  providing  for  improvements  should  be  published 
in  some  newspaper,  etc.,  and  an  ordinance  adopted  in  conform- 
ity to  that  law  was  published  only  on  Sunday.  The  charac- 
ter of  that  ordinance  was  similar  to  the  character  of  this 
ordinance.  The  purpose  of  that  was  to  provide  for  the 
improvement;  the  purpose  of  this  to  authorize  the  im- 
provement; and  requirements  respecting  the  publication 
of  one,  would  be  applicable  to  the  other.  Throughout  the 
entire  opinion,  the  court  calls  the  publication  of  such  an  or- 
dinance, notice ;  and  the  decision  was  that  because  in  Ohio 
the  sheriff  might  lawfully  serve  a  summons  or  notice  on  Sun- 
day, notice  might  lawfully  be  published  on  Sunday ;  and  that 
the  violation  of  the  statute  against  common  labor,  in  prepar- 
ing and  circulating  newspapers,  had  no  effect  upon  the  legal- 
ity of  the  publication,  it  being  in  the  nature  of  service  of 
process,  which  was  lawful.  The  importance  of  that  decision 
to  the  present  discussion  consists  in  the  fact  that  it  places 
the  publication  of  an  ordinance  providing  for  a  public  improve- 
ment upon  the  same  footing  with  service  of  process.  If  it 
had  been  the  opinion  of  our  supreme  court  that  by  the  law 
of  this  state,  publication  of  such  an  ordinance  is  not  in  the 
nature  of  service  of  process,  instead  of  referring  to  the  Ohio 
decision  as  being  only  apparently  contrary  to  its  own  view, 
it  would  have  simply  said  that  the  case  was  not  in  point.  But 
instead  of  so  doing,  it  designated  the  case  as  being  based  on 
a  statute  of  Ohio,  and  expressly  approved  its  reasoning. 

In  Ormsby  v.  Louisville^  supra^  the  same  question  of  the  le- 
gality of  a  Sunday  publication  of  an  ordinance  was  considered. 
The  charter  of  the  city  of  Louisville  provided  that  all  ordi- 
nances of  the  city  of  Louisville  should  be  published  in  at 
least  two  papers,  having  the  largest  h<ma  fide  circulation  in 
the  city.  The  court  said :  "  A  publication  of  the  levy  ordi- 
nances on  Sunday,  and  on  no  other  day,  before  seeking  to 
enforce  them,  is  not  such  a  publication  as  the  charter  re- 
quires, or  the  law  of  this  state  approves.     It  is  not  a  judicial 
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day,  nor  is  it  a  day  upon  which  any  work,  labor,  or  calling 
can  be  legally  pui-sued,  unless  of  necessity  or  charity.  Legal 
process  cannot  ordinarily  be  legally  served  upon  Sunday,  and 
there  is  no  reason  shown  why  the  publication  of  an  ordinance 
of  the  city  of  Louisville  on  Sunday  should  be  held  as  a  com- 
pliance with  its  charter  requiring  publication  of  such  ordi- 
nance. The  publication  is  a  violation  of  law,  and  no  citizen 
is  bound  by  any  law  known  to  us  to  read  secular  newspapers 
on  Sunday  to  entitle  himself  to  the  benefits  which  may  flow 
from  publications  contained  in  them.  If  he  chooses,  he  may 
refuse  to  read  them  on  Sunday  altogether,  and  none  of  his 
legal  rights  will  be  thereby  forfeited."  It  may  be  thought 
that  in  the  matter  of  compliance  with  the  law,  a  distinction 
of  some  kind  was  recognized  between  levy  ordinances  and 
other  ordinances ;  but  a  careful  examination  of  the  language 
quoted  will  dissipate  the  supposition.  It  is  true  that  the 
quotation  begins  with  the  terms  "levy  ordinances ; "  but  that 
expression,  looked  at  in  its  connection,  has  no  significance, 
because  the  ordinance  before  the  court  was  a  levy  ordinance, 
and  in  commencing  the  discussion  the  court  simply  called  it 
by  its  name.  But  the  charter  provision  was  confined  to  no 
class  of  ordinances,  and  the  court  confined  its  reason  for  hold- 
ing the  Sunday  publication  invalid,  to  no  class  of  ordinances. 
The  court  refused  to  hold  that  the  publication  on  Sunday, 
not  of  a  levy  ordinance,  but  of  an  ordinance,  was  a  compli- 
ance with  the  charter ;  and  said  that  the  publication,  refer- 
ring to  die  publication  mentioned  immediately  before,  of  an 
ordmance  simply,  and  not  of  a  levy  ordinance,  was  a  viola- 
tion of  law.  What  follows,  as  it  seems  to  me,  renders  a  mis- 
understanding of  the  court's  meaning  impossible.  The  court 
says  that  no  citizen  is  bound  to  read  secular  newspapers  on 
Sunday,  and  that  he  forfeits  no  right  by  refusing  to  read 
them.  If  publication  on  Sunday  of  ordinances  other  than 
levy  ordinances,  had  been  considered  legal,  the  language 
would  not  have  been  so  sweeping.  The  court  would  have 
said  that  no  citizen  is  bound  to  read  publications  of  levy  or- 
dinances on  Sunday,  and  would  forfeit  no  rights  by  not  do- 
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ing  so.  But  according  to  the  court's  language,  he  loses 
nothing  by  not  reading  the  paper  at  all,  and  it  is  immaterial 
what  ordinance  or  other  matter  it  may  contain.  Now  the 
reason  given  by  the  court  why  the  publication  of  an  ordi- 
nance, not  a  levy  ordinance,  on  Sunday  is  unlawful,  is  that 
process  cannot  be  legally  served  on  Sunday,  and  so,  at  last, 
the  same  result  is  reached  as  in  the  Ohio  case,  namely,  that 
the  publication  of  an  ordinance  is  in  the  nature  of  service  of 
process.  Why  did  our  supreme  court  cite  in  support  of  its 
opinion  that  the  publication  of  a  notice  of  a  tax  sale  only  on 
Sunday  was  illegal,  a  decision  that  the  publication  of  an  or- 
dinance only  on  Sunday  was  illegal,  unless  it  regarded  the 
purpose  and  effect  of  the  publication  of  an  ordinance,  and 
the  purpose  and  effect  of  the  publication  of  a  notice  of  a  tax 
sale,  as  the  same  ? 

In  Schwed  v.  Hartwitz^  our  supreme  court  also  cited  in 
support  of  its  decision  the  case  of  Scammon  v.  Chicago^  40  El. 
146.  The  question  in  that  case  concerned  the  legality  of 
the  publication  on  Sunday,  of  a  notice  of  assessment  in  con- 
demnation proceedings.  The  court  held  that  the  notice 
stood  in  place  of  process,  and  that  its  publication  on  Sunday 
was  invalid,  because  service  of  process  on  Sunday  would  be 
invalid.  The  court,  of  course,  confined  itself  to  the  subject 
before  it.  It  decided  the  case  with  reference  to  the  particu- 
lar notice  involved,  and  went  into  no  general  discussion  of 
classes  of  notices.  It  rested  its  decision  upon  the  following 
statutory  provision :  "  Any  person  who  shall  knowingly  dis- 
turb the  peace  and  good  order  of  society,  by  labor  or  amuse- 
ment on  the  first  day  of  the  week,  commonly  called  Sunday, 
works  of  necessity  and  charity  excepted,  shall  be  fined,"  etc. 
It  is  evident  that  the  mere  publication  of  a  notice  in  a  news- 
paper on  Sunday  would  not  necessarily  disturb  the  peace  or 
good  order  of  society,  and  so  the  court  applied  the  statutory 
provision  to  the  case  before  it  as  follows :  "  A  large  and 
most  respectable  portion  of  the  community  consider  it  im- 
moral to  issue  Sunday  newspapers,  and  if  these  notices  should 
be  published  in  such  newspapers  only,  property  holders  en- 
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tertaining  these  opinions  would  have  little  chance  of  learn- 
ing of  the  assessment."  The  foregoing  language  would  in- 
clude a  legal  publication  of  any  kind.  Persons  refusing  to 
read  a  Sunday  newspaper  would  be  as  ignorant  of  an  ordi- 
nance as  of  a  notice  of  assessment  which  it  might  contain  ; 
and  from  that  language  we  see  no  escape  from  the  conclu- 
sion that  if  the  case  before  the  Illinois  court  had  been  the 
case  of  the  publication  of  an  ordinance  on  Sunday,  instead 
of  what  it  was,  the  court's  decision  would  have  been  the 
same. 

My  apology  for  the  space  occupied  in  reviewing  the  fore- 
going authorities  is  the  strong  effort  made  in  argument  to 
avoid  what  I  believe  to  be  their  effect.  I  can  conceive  of 
no  publication  required  by  law,  the  purpose  of  which  is  not 
to  give  notice  of  something  to  particular  persons  or  to  the 
public.  The  reason  for  the  publication  of  an  ordinance  is 
that  the  public  may  receive  notice  of  its  provisions.  Any 
notice  which  the  law  directs  to  be  given  is  in  the  nature  of 
process ;  and  its  publication,  when  so  required,  is  in  the  na- 
ture of  service  of  process.  The  publication  of  the  ordinance 
in  question,  being,  in  effect,  the  publication  of  a  notice,  was, 
according  to  the  decision  in  Schwed  v,  Hartwitz^  not  such  a 
publication  as  the  law  requires ;  hence  the  ordinance  never 
took  effect,  and  all  the  proceedings  which  followed  it  were 
void. 

II.  I  come  now  to  a  consideration  of  section  10  of  article  2, 
and  preface  the  discussion  with  the  following  further  charter 
provisions : 

ARTICLE  7,  SECTION  2. 

**  Whenever  the  board  of  public  works  shall  by  resolution 
order  any  of  the  local  improvements  herein  mentioned,  the 
same  shall  be  authorized  by  ordinance ;  which  ordinance  shall 
be  in  form  recommended  by  the  board  of  public  works  by  en- 
dorsement thereon,  and  shall  not  be  subject  to  amendment 
by  the  city  council." 
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ARTICLE  7,  SECTION  20. 

"  The  board  of  public  works  may  order  the  construction  of 
district  sewers  for  storm  drainage  for  districts  to  be  known 
as  storm  districts,  the  same  to  be  prescribed  by  ordinance." 

The  question  to  be  settled  is  wliether  the  ordinance  required 
by  sections  2  and  20  of  article  7,  is  an  ordinance  authorizing 
the  expenditure  of  money  within  the  meaning  of  section  10 
of  article  2.  While  the  board  of  public  works  may  order  local 
improvements,  the  improvements  must  be  authorized  by  an 
ordinance.  The  order  is  ineffective  without  the  ordinance. 
While  the  ordinance  cannot  be  amended  by  the  council,  but 
must  be  adopted,  if  it  is  adopted  at  all,  in  the  form  i*ecom- 
mended  by  the  board,  it  is  still  subject  in  other  respects  to 
the  rules  prescribed  for  the  enactment  of  ordinances  ;  and  as 
no  distinction  is  made  between  an  ordinance  for  one  purpose 
and  an  ordinance  for  another  purpose,  and  as  the  words  '*  au- 
thorizing the  expenditure  of  more  than  five  thousand  dollars," 
are  unqualified,  if  the  ordinance  in  question  authorized  the 
expenditure  of  more  than  f  5,000,  the  advertisement  required 
by  section  10  of  article  2  was  essential  to  its  validity.  It  is 
said  that  the  complaint  describes  the  ordinance  as  an  ordi- 
iiance  authorizing  the  expenditure  of  more  than  $5,000,  and 
that,  as  the  demurrer  admits  that  the  allegation  is  true,  it 
must  be  so  accepted  by  us  ;  but  the  nature  of  the  ordinance 
and  the  power  of  the  city  council  in  respect  to  it,  are  defined 
by  the  charter ;  and  a  provision  embraced  in  it  which  the 
charter  does  not  warrant,  is  null.  No  right  to  relief  could 
be  based  on  such  provision,  and  a  party  asserting  it  could 
derive  no  benefit  from  an  admission  of  its  existence. 

From  a  careful  examination  of  the  provisions  of  the  city 
charter  relating  to  local  improvements,  and,  in  the  matter  of 
their  construction,  to  the  division  of  power  between  the  board 
of  public  works  and  the  city  council,  I  have  reached  the  con- 
clusion that  the  ordinance  required  by  sections  2  and  20  of 
article  7,  is  not,  and  cannot  legally  be,  an  ordinance  for  the 
expenditure  of  money.  Sections  35  and  36  of  article  3  vest 
in  the  board  of  public  works  the  exclusive  management  and 
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control  of  the  construction  of  all  public  and  local  improve- 
ments. Section  7  of  article  6  authorizes  the  city  council  to 
contract  an  indebtedness  on  behalf  of  the  city,  by  borrowing 
money  and  issuing  bonds  of  the  city,  for  the  purpose  of  con- 
structing and  maintaining  public  sewers.  By  section  40  of 
article  8,  full,  complete  and  exclusive  authority  is  given  the 
board  of  public  works  to  expend  for  the  city  the  proceeds  of 
such  bonds ;  and  by  the  terms  of  section  42  of  article  7,  bonds 
and  warrants  issued  in  payment  for  local  improvements,  must 
be  issued  by  the  city  treasurer  upon  the  estimates  and  orders 
of  the  board  of  public  works,  approved  by  the  mayor,  without 
being  audited  by  the  city  auditor  or  auditing  committee,  or 
allowed  by  the  city  council.  The  duty  of  the  treasurer  to 
issue  the  bonds  and  warrants,  and  of  the  mayor  to  approve 
the  estimates  and  orders  of  the  board,  is  mandatory.  So  that 
the  issuance  of  the  bonds  and  warrantB,  and  their  amount, 
are  within  the  exclusive  control  of  the  board  of  public  works. 
McMurray  v.  Hayden^  13  Colo.  App.  51.  In  so  far  as  public 
improvements  are  concerned,  it  is  the  board  of  public  works 
only  by  which  the  expenditure  of  money  is  authorized ;  and 
the  grants  of  authority  to  it,  leave  the  city  council  with- 
out power  in  the  premises.  The  ordinance  required  by  sec- 
tions 2  and  20  of  article  7,  is  an  ordinance  authorizing  the 
improvements  ordered  by  the  board  of  public  works,  and, 
when  such  improvements  consist  of  district  sewers  for  storm 
dminage,  prescribing  the  storm  sewer  districts.  When  the 
council  has  authorized  the  work  and  prescribed  the  districts, 
its  power  is  exhausted,  and  with  the  expenditure  of  the  money 
required  by  the  work,  it  has  no  manner  of  concern.  It  may 
be  said  that  to  authorize  the  improvement  is  inferentially  to 
authorize  the  expenditure  which  the  improvement  renders 
necessary,  but  when  all  the  charter  provisions  relating  to 
the  subject  are  considered  together,  the  supposition  becomes 
untenable.  The  council  may  say  whether  the  improvement 
shall  be  made  or  not,  and  when  it  has  said  that  the  improve- 
ment may  be  made, — that  is,  when  it  has  authorized  it, — its 
work  is  done ;  all  else  is  left  to  the  board  of  public  works. 
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III.  If  the  notice  required  by  section  3  of  article  7  was 
not  published  for  twenty  days  in  two  daily  newspapers  of 
general  circulation,  published  in  the  city  of  Denver,  the  board 
of  public  works  was  without  jurisdiction  or  power  to  move 
further,  and  all  subsequent  proceedings  were  void.  The  al- 
legation of  failure  to  publish  the  notice  is  not  specific,  and 
is  a  clumsy  piece  of  pleading ;  but  it  avers  that  the  notice 
was  not  published  for  the  necessary  period.  The  require- 
ments concerning  the  notice  are  jurisdictional.  It  must  be 
given  by  the  board  of  public  works  ;  it  must  contain  all  the 
matters  specified  in  tlie  section  providing  for  it,  and  it  must 
be  published  for  the  requisite  length  of  time.  In  the  matter 
of  authorizing  and  constructing  public  improvements  by  a 
municipality,  the  mode  provided  by  the  charter  must  be 
strictly  puraued  ;  and  any  departure  from  the  formula  pre- 
scribed, vitiates  all  proceedings  under  it.  Merritt  v.  Por- 
che%ter^  71  N.  Y.  309 ;  Durango  v.  Pennington^^  8  Colo.  257  ; 
Kee»e  v.  Denver^  supra  ;  Tifft  r.  Buffalo^  49  N.  Y.  Supp.  489  ; 
Carlyle  i\  Clinton,  140  111.  512 ;  Moore  v.  Mayor,  73  N.  Y. 
238;  Ogden  r.  Armstrong,  168  U.  S.  224;  Haxoley  v.  Ft. 
Dodge,  103  Iowa,  573.  Section  3  of  article  7,  after  providing, 
among  other  things,  that  if,  within  the  time  specified  in  the 
notice  we  have  been  considering,  a  remonstrance  against  the 
making  of  the  improvements  subscribed  by  the  owners  of  the 
majority  of  the  frontage  to  be  assessed,  shall  be  filed  with  the 
secretary  of  the  board,  the  proceedings  shall  cease,  and  shall 
not  be  renewed  for  six  months,  concludes  with  the  following 
provision  :  "  The  finding  of  the  city  council  by  ordinance 
that  any  improvements  provided  for  in  this  article  were  duly 
ordered  after  notice  duly  given,  or  that  a  petition  or  remon- 
strance WJ18  or  was  not  filed  as  above  provided,  or  was  or  was 
not  subscribed  by  the  required  number  of  owners  aforesaid, 
shall  l)e  conclusive  in  every  court  or  other  tribunal."  The 
last  section  of  the  so-called  ordinance  prescribing  the  sewer 
district,  reads  as  follows :  "  The  city  council  finds  that  after 
notice  duly  given,  the  resolution  of  said  board  of  public  works 
of  the  city  of  Denver,  creating  said  storm  sewer  districts. 
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and  ordering  the  construction  of  storm  sewers  therein,  was 
unanimously  adopted  by  said  board  of  public  works."  It  is 
argued  that  the  courts  cannot  go  behind  this  finding,  and 
that,  therefore,  omissions  or  failures  in  the  previous  proceed- 
ings are  no  longer  available  against  the  assessment.  It  is 
unnecessary  to  inquire  into  the  meaning  or  intended  efifoct 
of  the  statutory  provision  we  have  quoted,  because  there  was 
no  finding  in  accordance  with  its  terms.  The  finding  must 
be  by  ordinance.  The  finding  I  have  quoted  occurs  in  the 
so-called  ordinance  which,  because  of  failure  in  its  publica- 
tion, never  took  effect  As  has  been  already  seen,  it  never 
became  an  ordinance ;  and  the  finding  which  it  contained, 
as  well  as  all  its  other  provisions,  was  nugatory.  A  similar 
finding  was  contained  in  a  subsequent  ordinance  making  the 
final  assessment,  but  the  invalidity  of  the  first  ordinance 
rendered  all  subsequent  proceedings,  including  this  last  or- 
dinance, void ;  and  the  finding  was  no  better  than  the  ordi- 
nance. Section  62  of  article  7,  provides  as  follows :  "  No 
action  or  proceeding  shall  be  commenced  to  review  any  pro- 
ceedings, or  acts,  or  to  question  the  validity  or  enjoin  the 
collection  of  the  bonds,  warrants  or  assessments  authorized 
by  this  article,  unless  commenced  within  ninety  (90)  dayE 
after  the  passage  of  the  ordinance  making  the  final  assess- 
ment." As  has  been  seen,  it  is  my  opinion  that  the  ordi- 
nance making  the  final  assessment  was  void.  The  council 
had  no  power  to  pass  it.  Not  having  been  legally  passed,  it 
could  not  be  the  starting  point  of  the  period  of  limitation, 
and  the  section  I  have  quoted  is  irrelevant  to  the  case. 

While  the  provisions  of  section  10  of  article  2  are  not  ap- 
plicable to  the  ordinance  required  by  sections  2  and  20  of 
article  7,  and  the  averment  of  failure  of  compliance  with  its 
terms  in  the  passage  of  the  bill  and  the  publication  of  the  re- 
quired advertisement,  would  not  entitle  the  plaintiff  to  the 
relief  sought,  and,  on  motion,  would  have  been  stricken  out, 
matters  were  alleged,  which,  if  true,  would  avoid  the  assess- 
ment. These  matters  do  not  appear  on  the  face  of  the  re- 
cord.    Prima  facie^  the  proceedings  were  regular  and  valid, 
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and  sufficient  to  create  a  cloud  upon  the  title  of  the  plaintiff, 
and  to  remove  the  cloud,  the  power  of  a  court  of  equity  was 
properly  invoked.  Speaking  to  this  point  in  Offden  v.  Arm- 
ttronff^  iupra^  Mr.  Justice  Shiras  said :  "  When  the  illegal- 
ity or  fatal  defect  does  not  appear  on  the  face  of  the  record, 
but  must  be  shown  by  evidence  aliunde^  so  that  the  record 
would  make  out  2^  prima  facie  right  in  one  who  should  become 
a  purchaser,  and  the  evidence  to  rebut  this  case  may  possibly 
be  lost,  or  become  unavailable  from  death  of  witnesses,  or 
when  the  deed  given  on  a  sale  of  the  lands  for  the  tax  wpuld 
be  presumptive  evidence  of  a  good  title  in  the  purchaser,  so 
that  the  purchaser  might  rely  upon  the  deed  for  a  recovery 
of  the  lands  until  the  irregularities  were  shown,  courts  of 
equity  regard  the  case  as  coming  within  their  jurisdiction, 
and  have  extended  relief  on  the  ground  that  a  cloud  on  the 
title  existed  or  was  imminent." 

At  the  oral  argument,  it  was  maintained  by  counsel  of  the 
defendants  that  to  entitle  the  plaintiffs  to  relief  by  injunction, 
it  was  incumbent  upon  them  to  pay  or  tender  the  amount 
assessed  against  them  severally,  and  that  the  want  of  an  al- 
legation that  they  did  so  pay  or  tender,  was  fatal  to  the  com- 
plaint. In  answer  to  this  contention,  I  quote  the  following 
from  the  opinion  delivered  by  Mr.  Justice  Harlan,  in  Nor- 
woodv.  Baker^  172  U.  S.  269:  **Mr.  High,  in  his  treatise  on 
Injunctions,  sa}'S  that  no  principle  is  more  firmly  established 
than  that  requiring  a  taxpayer,  who  seeks  the  aid  of  an  in- 
junction against  the  enforcement  or  collection  of  a  tax,  first 
to  pay  or  tender  the  amount  which  is  conceded  to  be  legally 
and  properly  due,  or  which  is  plainly  seen  to  be  due.  But 
he  also  says :  '  It  is  held,  however,  that  the  general  rule  re- 
quiring payment  or  tender  of  the  amount  actually  due  as  a 
condition  to  equitable  relief  against  the  illegal  portion  of  the 
tax,  has  no  application  to  a  case  where  the  entire  tax  fails 
by  reason  of  an  illegal  assessment.  And  in  such  case  an  in- 
junction is  proper  without  payment  or  tender  of  any  portion 
of  the  tax,  since  it  is  impossible  for  the  court  to  determine 
what  portion  is  actually  due,  there  being  no  valid  or  legal 
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tax  assessed/  The  present  case  is  not  one  in  which — as  in  most 
of  the  cases  brought  to  enjoin  the  collection  of  taxes  or  the 
enforcement  of  special  assessments — it  can  be  plainly  or 
clearly  seen,  from  the  showing  made  by  the  pleadings,  that  a 
particular  amount,  if  no  more,  is  due  from  the  plaintiff,  and 
which  amount  should  be  paid  or  tendered  before  equity  would 
interfere.  It  is  rather  a  case  in  which  the  entire  assessment 
is  illegal.  In  such  a  case  it  was  not  necessary  to  tender,  as 
a  condition  of  relief  being  granted  to  the  plaintiff,  any  sum 
as  representing  what  she  supposed,  or  might  guess,  or  was 
willing  to  concede,  was  the  excess  of  cost  over  any  benefits 
accruing  to  the  property.  She  was  entitled,  without  making 
such  a  tender,  to  ask  a  court  of  equity  to  enjoin  the  enforce- 
ment of  a  rule  of  assessment  that  infringed  upon  her  consti- 
tutional rights.'' 

The  complaint  is  amply  sufficient,  and  the  demurrer  should 
have  been  overruled. 

The  judgment  should  be  reversed. 

Meveried. 

Wilson,  P.  J.,  concurring  specially. 

Upon  the  ground  that  the  complaint  probably  states  a  cause 
of  action  in  its  allegations  that  the  board  of  public  works 
failed  to  properly  discharge  certain  material  duties  with  re- 
spect to  the  matter  in  controversy,  I  agree  with  my  brother 
Thomson  that  the  judgment  should  be  reversed.  I  agree 
also  that  this  suit  can  be  maintained  upon  the  well-known 
ground  of  equity  jurisdiction, — the  prevention  of  a  multi- 
plicity of  suits.  I  cannot  concur  with  him,  however,  in  his 
opinion  that  the  so-called  ordinance  of  the  city  never  became 
effective  and  was  a  nullity,  because  according  to  the  com- 
plaint, it  was  never  published  in  book  or  pamphlet  form,  and 
was  published  but  once  in  a  newspaper,  and  that  upon  Sun- 
day. 

In  Schwed  v.  Eartmtz^  23  Colo.  188,  it  was  held  that  the 
publication  of  a  notice  of  a  tax  sale  is  in  the  nature  of  serv- 
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ice  of  process,  and  that  because  of  such  fact,  its  publica^ 
tion  on  Sunday  was  invalid  and  illegal.  It  is  scarcely  nec- 
essary to  say  that  to  tliis  extent  only  did  it  approve  the  cases 
which  the  court  cited  in  support  of  this  opinion,  and  to 
which  we  will  refer  hereafter.  It  could  not  be  contended 
for  an  instant  that  the  court  intended  to  indorse  the  hold- 
ings of  the  courts  in  those  cases  upon  questions  not  pertinent 
to  that  which  it  had  under  consideration.  If  it  were  held  in 
these  cases,  or  any  of  them,  that  the  publication  of  a  par- 
ticular city  ordinance  there  under  consideration  was  in  the 
nature  of  service  of  process,  certainly  the  Colorado  court  was 
not  committed  to  such  doctrine,  because  it  had  no  reference 
to,  nor  bearing  upon  the  subject  before  it.  It  may  be  said, 
however,  as  coming  within  the  principle  of  this  decision,  that 
the  publication  on  Sunday  of  whatever  was  in  the  nature  of 
service  of  process  would  he  invalid  and  illegal,  and  it  is  there- 
fore necessary  to  inquire  whether  the  publication  of  the  so- 
called  city  ordinance  in  question  was  in  the  nature  of  service 
of  process.  What  is  process  ?  Anderson  defines  it  to  be, 
^^  At  common  law,  the  means  of  compelling  the  defendant  to 
appear  in  court."  Andei'son's  Law  Dictionary.  Wharton 
says  it  is,  "  Strictly,  the  summons  by  which  one  is  cited  into 
a  court,  because  it  is  the  beginning  or  principal  part  thereof, 
by  which  the  rest  is  directed."  Wharton's  Law  Dictionary. 
The  meaning  of  the  word,  and  its  object  and  purpose,  has 
been  fixed  however  by  judicial  declaration  and  approval  in 
Colorado.  *^It  imports  the  writs  which  issue  out  of  any 
court  to  bring  the  party  to  answer,  or  for  doing  execution. 
*  *  *  A  party  is  entitled  to  notice  and  to  a  hearing  under 
the  constitution  before  he  can  be  affected,  but  it  is  nowhere 
declared  or  required  that  that  notice  shall  be  only  a  writ 
issuing  out  of  a  court."  Alining  Co.  v.  Frosty  16  Colo.  813. 
It  would  seem,  therefore,  to  be  essential  in  order  to  consti- 
tute process,  that  the  notice  be  of  something  proposed  against 
which  the  party  notified  might  have  the  opportunity  to  ap- 
pear or  to  defend  himself  or  his  property.  That  the  ordi- 
nance in  question  was  not  of  such  a  character  or  nature. 
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seems  to  me  apparent.  It  was  not  the  preliminary  act  in 
the  matter  of  providing  for  the  construction  of  the  sewer, 
but  was  simply  one  of  the  intermediate  acts  required  by  the 
charter  in  making  provision  for  the  improvement.  It  re- 
quired nothing  of  the  citizen ;  there  was  nothing  in  it  against 
which  he  could  defend  so  far  as  the  city  council  was  con- 
cerned, and  there  was  nothing  under  its  provisions  whereby, 
as  in  the  tax  sale  notice  under  consideration  in  the  Colorado 
case,  above  cited,  any  citizen's  property  was  liable  to  be  sold 
for  the  nonpayment  of  the  assessment.  It  seems  to  me  clear 
that  the  only  publication  required  by  the  charter  in  the  pro- 
cedure under  consideration  in  this  case,  which  could  be 
considered  in  the  nature  of  service  of  process,  was  that  of  the 
notice  to  be  given  by  the  board  of  public  works  to  the  prop- 
erty owners.  It  was  that,  if  any,  which  was  jurisdictional, 
and  which  would  give  to  the  property  owner  notice  that 
something  was  to  be  done  affecting  his  interest,  and  against 
which  he  might  come  in  and  defend,  if  he  saw  fit.  I  of 
course  admit  that  there  might  be  city  ordinances,  the  publi- 
cation of  which  would  necessarily  be  in  the  nature  of  service 
of  process,  but  for  the  reasons  briefly  given,  I  do  not  think 
that  the  one  under  consideration  in  this  case  is  one  of  them. 

The  general  rule  is  that  an  act,  not  judicial,  performed  on 
Sunday  is  valid,  unless  prohibited  by  some  statute.  Story  v. 
Elliot,  8  Cowen,  27 ;  18  Am.  Dec.  423.  The  only  statute  in 
this  state  which  might  be  claimed  to  bear  upon  this  question 
in  the  slightest  degree,  reads  as  follows : 

"  Any  person  who  sliall  hereafter  knowingly  disturb  the 
peace  and  good  order  of  society  by  labor  or  amusement  on  the 
first  day  of  the  week,  commonly  called  Sunday,  works  of 
necessity  and  charity  excepted,  shall  be  fined  on  conviction 
thereof  in  any  sum  not  exceeding  fifty  dollars."  That  statute 
was  taken  from  Illinois,  and  the  courts  of  that  state  construe 
it  to  prohibit  only  labor  or  amusement  that  disturbs  the  peace 
and  good  order  of  society.  It  prohibits  only  labor  or  amuse- 
ment of  that  character,  and  which  has  that  effect.  The 
offense,  in  other  words,  is  the  disturbance  of  the  peace  and 
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good  order  of  society.  Richmond  v.  Moore,  107  111.  433.  It 
is  true  that  in  Scammon  v.  The  City  of  Chicago,  40  111.  146, 
the  court  quoted  this  statute,  and  said  that  it  was  the  unques- 
tionable object  of  the  law  to  secure  to  every  individual  in 
the  community  the  right  to  pass  the  Sunday  either  in  religious 
exercises,  or  in  the  quiet  and  seclusion  of  his  own  home 
without  liability  to  annoyance  from  the  ordinary  secular 
pursuits  of  life,  except  so  far  as  they  may  be  dictated  b}*^ 
necessity  or  charity.  The  court  in  that  case,  however,  was 
considering  a  notice  which  clearly  stood  in  place  of  process, 
and  the  publication  of  which  was  manifestly  service  of  process. 
This  was  a  notice  of  the  filing  of  a  special  assessment  roll, 
with  the  information  that  at  the  next  regular  meeting  of  the 
common  council  to  be  held  after  the  expiration  of  the  publi- 
cation, the  board  would  apply  to  the  council  for  a  confirma- 
tion of  the  assessment.  As  a  result  of  this  assessment,  upon 
failure  to  pay,  the  property  of  the  citizen  might  be  condemned. 
The  notice  was  clearly  in  the  nature  of  process,  because  by 
it  the  property  owner  would  be  advised  of  proceedings  seri- 
ously affecting  his  interest,  and  against  which  he  might 
appear  and  defend. 

In  my  opinion,  Hastings  v,  Columbus,  42  Ohio  St.  686, 
supports  my  position.  It  is  true  that  there  was  a  statute  in 
that  state  permitting  the  service  of  summons  on  Sunday,  and 
that  the  court  held  the  publication  of  a  legal  notice  under 
consideration  to  be  quite  analogous  to  service  of  summons. 
But  the  court  went  further,  and  this  too  in  the  face  of  a 
statute  different  from  ours,  in  that  it  prohibited  "  common 
labor  "  on  Sunday,  and  said,  "  A  Sunday  newspaper  is  not  an 
unlawful  publication,  and  the  fact  that  persons  engaged  upon 
it  may  have  violated  the  statute  against  common  labor  in 
preparing  and  circulating  it,  no  more  affects  the  legality  of 
the  notice,  than  the  fact  that  a  sheriff  may  have  committed 
some  offense  at  the  time  he  serves  a  summons,  would  affect 
the  legality  of  the  service.  In  one  case  as  well  as  the  other 
the  service  is  in  fact  effectual  in  giving  actual  notice,  and  we 
see  nothing  in  the  common  law  or  our  statutes  which  would 
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warrant  us  in  holding  that  such  publication  is  illegal  or  in- 
valid." The  Kentucky  case,  Ormsiby  v.  City  of  Louisville^  79 
Ky.  199,  was  based  upon  the  peculiar  statutes  of  that  state. 
The  court  said,  "  A  publication  of  the  levy  ordinances  on 
Sunday,  and  on  no  other  day,  before  seeking  to  enforce  them, 
is  not  such  a  publication  as  the  charter  requires,  or  the  law 
in  this  state  approves.  It  is  not  a  judicial  day,  nor  is  it  a 
day  upon  which  any  work,  labor  or  calling  can  be  legally 
pursued,  unless  of  necessity  or  charity.  *  *  *  The  publi- 
cation is  a  violation  of  the  law,"  etc.  Besides,  it  appears,  al- 
though that  point  is  not  discussed,  that  the  levy  ordinances 
there  under  consideration,  were  of  such  character  as  to  be 
clearly  process,  and  their  publication  proper  to  be  called  serv- 
ice of  process.  It  gave  notice  of  the  levy  of  taxes  which 
might  be  enforced  against  the  property  owners  within  certain 
specified  time. 

I  am  of  the  opinion  that  the  publication  on  Sunday  of  the 
ordinance  in  question  was  legal,  valid,  and  not  repugnant  to 
the  requirements  of  the  city  charter. 

GuNTBR,  J.,  concurring  specially. 

The  trial  judge  sustained  a  general  demurrer  to  the  com- 
plaint. To  review  the  judgment  of  dismissal  consequent, 
plaintiffs  are  here.  If  the  complaint  states  a  cause  of  action, 
the  judgmeut  should  be  reversed.  Defendants  in  error  con- 
cede that  the  complaint  states  a  cause  of  action,  provided  the 
equitable  doctrine  of  a  prevention  of  a  multiplicity  of  suits  is 
applicable  to  the  facts  herein.  As  allegations  in  the  com- 
plaint other  than  those  involved  in  the  points  presented  by 
the  petition  for  the  rehearing  are  sufficient  if  true  to  invali- 
date the  assessment,  it  was  unnecessary  in  determining  the 
application  of  such  equitable  doctrine  to  decide  any  one  of  the 
points  urged  in  the  petition  for  a  rehearing;  the  main  opin- 
ion determines  that  the  facts  are  within  this  equitable  doc- 
trine and  such  conclusion  is  not  dependent  upon  a  ruling  of 
any  one  of  such  points  upon  which  the  rehearing  is  asked ; 
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the  determination  of  any  one  of  these  points  may  never  become 
necessary  to  a  decision  of  this  case  upon  its  merits.  This 
court  should  confine  itself  to  the  questions  necessary  for  a 
determination  of,  Does  the  complaint  state  facts  sufficient  to 
constitute  a  cause  of  action  ?  In  the  conclusion  of  the  other 
members  of  the  court,  that  the  doctrine  of  a  prevention  of  a 
multiplicity  of  suits  is  applicable  to  the  facts  herein  and  that 
the  case  should  be  reversed,  I  concur.  To  the  extent  that 
the  other  members  of  the  court  have  considered  the  questions 
presented  by  the  petition  for  a  rehearing,  I  shall  discuss  them 
and  for  the  sole  reason  that  the  other  members  of  the  court 
have  considered  them. 

The  points  upon  which  further  consideration  is  asked  are  : 
, "  1.  That  the  proceedings  are  void  because  the  ordinance 
prescribing  tlie  district  was  published  on  Sunday  instead  of 
on  a  week  day. 

"  2.  That  the  proceedings  are  void  because  the  ordinance 
prescribing  the  district  authorized  an  expenditure  of  more 
than  five  thousand  dollars  ('¥5,000)  and  was  not  published 
for  five  days  before  its  passage. 

"  3.  That  the  proceedings  are  void  because  no  proper  notice 
to  property  owners  was  given  by  publication  before  creating 
the  district  or  ordering  the  construction  of  the  sewer." 

I  will  consider  these  points  in  their  charter  order : 

First.  Point  three  presents  the  step  prescribed  by  subdivi- 
sion 2  of  section  3  of  article  7.  This  point  the  president 
judge  has  not  ruled.  I  concur  in  the  conclusion  of  the  asso- 
ciate judge  that  if  the  notice  required  by  this  subsection  was 
not  published  for  twenty  days  in  two  dail}'  newspapers  of 
general  circulation  published  in  the  city  of  Denver,  that  all 
subsequent  proceedings  in  establishing  the  district  were  in- 
validated thereby  unless  cured  by  subsection  8  of  said  sec- 
tion 3,  article  7.  Neither  of  my  associates  speak  as  to  the 
effect  of  such  curative  statute.  A  ruling  thereon  is  not  es- 
sential to  this  decision  and  may  never  be  called  for,  hence  I 
express  no  opinion  thereon.  What  departure  from  the  stat- 
ute in  making  such  publication  other  than  a  publication  for 
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an  insufficient  time  would  be  fatal  can  more  safely  be  ruled 
when  the  exact  facts  are  before  us,  if  ever  they  are. 

Second.  I  concur  in  the  conclusion  that  section  10  of 
article  2  of  the  Denver  charter  does  not  apply  to  the  ordi- 
nance herein  creating  the  storm  sewer  district. 

Third.  Section  8  of  article  2  provides,  '^  No  ordinance  shall 
take  effect  until  published  in  some  newspaper  of  general  cir- 
culation published  in  the  city  of  Denver,  or  in  book  or  pam- 
phlet form  by  authority  of  the  city  council." 

The  ordinance  passed  in  pursuance  of  the  order  of  the 
board  of  public  works  establishing  the  storm  sewer  district 
was  published  in  a  newspaper  of  general  circulation  pub- 
lished in  the  city  of  Denver.  It  is  contended,  however,  that 
its  publication  on  Sunday  was  not  a  compliance  with  above 
section  8. 

The  chai*ter  contams  provisions  which,  if  observed,  will 
well  advise  the  real  estate  owner  of  the  steps  proposed  and 
taken  for  the  establishment  of  a  storm  sewer  district.  Sub- 
section 2  of  section  3,  article  7,  provides  that  at  least  thirty 
days'  notice  by  twenty  days'  publication  in  two  daily  news- 
papers shall  be  given  that  the  board  of  public  works  will  on 
the  day  specified,  consider  making  an  order  for  the  establish- 
ment of  a  storm  sewer  district.  It  is  provided  that  upon  the 
return  day  of  the  notice  the  owner  can  be  heard  concerning 
the  proposed  improvement.  Let  it  be  borne  in  mind  that  the 
board  of  public  works,  by  resolution,  orders  the  sewer  district ; 
that  it  drafts  the  ordinance  establishing  the  district,  and  that  the 
city  council  passes  the  ordinance  without  the  power  to  change 
or  amend  it.  After  the  system  of  sewers  has  been  completed, 
has  been  accepted  by  the  board  of  public  works  and  the 
board  has  made  a  tentative  apportionment  of  the  cost  thereof 
among  the  parcels  of  land  to  be  assessed,  such  result  is  certi- 
fied to  the  city  councU,  it  is  then  the  duty  of  the  city  clerk 
by  advertisement  for  ten  days  in  some  newspaper  of  general 
circulation  published  in  the  city  of  Denver  to  notify  the 
owners  of  real  estate  to  be  assessed  that  the  improvements 
have  been  completed  and  accepted,  therein  specifying  the 
Vol.  XVI— 26 
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whole  cost  thereof  and  the  shai^  to  be  apportioned  to  each 
tract  of  land,  and  that  any  complaint  filed  within  thirty 
days  from  the  first  publication  of  the  notice  will  be  consid- 
ered before  the  passage  of  an  ordinance  assessing  the  cost  of 
the  improvements.  An  assessing  ordinance  is  then  passed 
which  under  above  section  8  must  be  published.  Within 
thirty  days  of  this  publication  the  assessment  became  due. 
If  not  paid  the  assessment  roll  finally  goes  to  the  county  treas- 
urer and  the  assessments  are  by  him  collected,  and,  if  neces- 
sary, by  sale  after  notice. 

The  proceedings  in  the  pi*esent  case  had  passed  through 
the  preliminary  stages  and  the  permanent  assessment  roll 
was  about  to  be  certified  to  the  county  treasurer  when  this 
suit  was  instituted.  The  first  publication  was  about  Octo- 
ber 2,  1897,  under  subsection  2  of  section  8  of  article  7, 
advising  the  real  estate  owners  that  on  a  certain  day  the  board 
of  public  works  would  consider  a  resolution  ordering  the  im- 
provement. The  last  publication  was  that  of  the  assessment 
ordinance  January  26, 1899.  The  complaint  was  filed  herein 
March,  1900.  The  procedure  provided  by  article  7  in  case 
of  local  improvements  is  elaboi*ate  and  gives  the  owners  of 
real  estate  ample  notice  and  opportunity  to  be  heard.  Realiz- 
ing the  irregularities  that  so  usually  occur  in  such  proceed- 
ings the  legislature  clearly  manifested  in  article  7  that  it  in- 
tended so  f^r  as  might  lie  in  its  power  to  prevent  irregularities 
invalidating  such  proceedings.  Subsection  8  of  section  3, 
article  7,  provides,  "  The  finding  of  the  city  council  by  ordi- 
nance that  any  improvements  provided  for  in  this  article 
were  duly  ordered  after  notice  duly  given  or  that  a  petition 
or  remonstrance  was  or  was  not  filed  as  above  provided,  or 
was  or  was  not  subscribed  by  the  required  number  of  owners 
aforesaid  shall  be  conclusive  in  every  court  or  other  tribunal." 
Section  32  of  said  article  provides,  '^  No  delays,  mistakes, 
errors  or  irregularities  in  any  act  or  proceeding  authorized 
by  this  article  shall  prejudice  or  invalidate  any  final  assess- 
ment. These  quotations  are  suggestive  of  the  spirit  with 
which  this  act  should  be  interpreted.    Should  this  entire 
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procedure,  just  when  the  taxpayer  is  called  upon  to  do  his 
part,  be  invalidated  because  the  ordinance  enacted  purau- 
ant  to  the  order  of  the  board  of  public  works,  establishing 
a  storm  sewer  district  was  published  on  Sunday  instead  of 
some  week  day  ?  Section  8  providing  for  the  publication  of 
ordinances  is  found  in  article  2  under  the  head  of  '^  Legis- 
lative Department."  It  applies  to  ordinances  of  every  char- 
acter. It  is  satisfied  by  the  publication  of  the  ordinance  in 
pamphlet  form  or  in  book  form.  Where  the  proposed  ordi- 
nance involves  matter  of  which  notice  should  be  given  some 
other  section  of  the  charter  prescribes  the  notice  and  its  man- 
ner of  service.  In  this  case  the  board  of  public  works  had 
ordered  the  establishment  of  the  sewer  district,  and  had 
drafted  the  ordinance  to  be  submitted  to  the  council ;  the 
council  had  no  power  to  alter  or  amend  it.  The  ordinance 
was  passed  ;  it  was  published  in  a  newspaper  of  general  cir- 
culation published  in  Denver.  This  publication  ^^  was  not 
notice  to  appear ; "  it  summoned  no  one  to  a  hearing,  it  was, 
"  simply  the  official  way  of  creating  the  district,"  a  publica- 
tion "  which  might  ever  after  be  used  as  a  part  of  the  evi- 
dence, or  proof,  that  the  ordinance  had  been  passed."  The 
elaborate  procedure  for  local  improvements  is  in  article  7. 
Ample  provision  is  there  made,  as  has  been  shown,  for  notice 
to  the  owners  of  real  estate  and  for  opportunity  for  them  to 
be  heard.  The  offices  of  process  are  performed  by  a  compli- 
ance with  this  article.  The  function  intended  to  be  dis- 
charged by  the  publication  ruled  upon  in  Scammon  v.  Chicago^ 
40  111.  146,  was  provided  for  in  the  present  case  by  sec- 
tion 31  of  said  article  7. 

I  concur  in  the  conclusions  of  the  president  judge  that  the 
publication  of  this  ordinance  in  this  case  was  not  in  the 
nature  of  the  service  of  process.  Schwed  v.  ffartwitz,  23 
Colo.  187,  is  cited  in  support  of  the  contention  that  the 
publication  of  this  ordinance  was  in  the  nature  of  the  service 
of  process  and  that  the  publication  was  therefore  illegal. 
The  court  held  therein  that  a  publication  on  Sunday  of  a 
notice  of  tax  sale  of  real  estate  does  not  constitute  legal 
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notice  saying,  ^'  The  publication  of  the  notice  of  a  tax  sale  is 
in  the  nature  of  the  service  of  process.  It  will  not  be  con- 
tended that  outside  of  a  few  cases,  specially  provided  for  by 
statute  service  of  process  on  Sunday  in  a  civil  action  would 
be  valid  in  this  state,  and  the  rule  that  tax  sales  are  invalid, 
if  made  upon  a  notice  published  only  in  a  Sunday  paper,  is 
too  well  settled  to  be  now  open  to  controversy."  The  ques- 
tion therein  ruled  is  that  the  publication  of  notice  of  sale  of 
real  estate  for  taxes  in  a  Sunday  newspaper  does  not  consti- 
tute legal  notice,  the  reasons  assigned  are,  (1)  That  such 
publication  is  in  the  nature  of  service  of  process,  that  as  the 
service  of  process  is  forbidden  on  Sunday  in  this  state,  service 
of  the  tax  notice  by  publication  being  in  the  nature  of  a 
service  of  process  is  likewise  prohibited.  (2)  That  a  rule 
exists  that  tax  sales  are  invalid  if  made  upon  a  notice  pub- 
lished only  in  a  Sunday  paper.  To  support  these  reasons  are 
cited  the  following  authorities :  Sawyer  v.  Cargile^  72  Gra. 
290.  This  involved  an  advertisement  of  a  tax  sale ;  the  court 
held  such  advertisment  illegal,  saying  that  Sunday  is  dies  non 
juridicuB  and  service  cannot  be  made  or  legal  notice  given 
on  that  day,  or  the  business  or  work  of  ordinary  callings  done. 
The  decision  being  based  upon  a  section  of  the  Georgia  stat- 
ute, making  "it  criminal  for  any  person  whatever  to  pursue 
their  business  or  work  at  their  ordinary  calling  on  the  Lord's 
day." 

Ormaby  v.  City  of  Louisville^  79  Ky.  199.  Here  the  ordi- 
nance levying  taxes  was  required  to  be  published  once  in 
at  least  two  newspapers.  The  publication  was  made  on 
Sunday.  The  court  held  such  publication  illegal  basing  the 
decision  upon  the  statute  of  the  state  and  saying,  "  Sunday 
is  not  a  judicial  day,  nor  is  it  a  day  upon  which  any  work, 
labor  or  calling  can  be  legally  pursued  *  *  *  and  the  publi- 
cation is  a  violation  of  law." 

Blackwell  on  Tax  Titles  (5th  ed.),  §  440,  in  presenting 
the  law  on  the  subject  of  advertisement  of  a  tax  sale,  says, 
**  A  publication  on  Sunday  is  no  notice ;  Sunday  is  not  a  judi- 
cial day ;  such  publication  is  itself  a  violation  of  law  and  no 
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citizen  is  bound  to  read  or  take  notice  of  it,"  citing  in  support 
of  this  conclusion,  Ormsbt/  v.  Louisvilhy  supra.  Black  on  Tax 
Titles  (2ded.},  §  210,  in  discussing  notice  of  a  tax  sale,  says, 
*'  The  publication  is  not  sufficient  if  made  on  Sunday  only ; 
citizens  are  not  required  to  take  notice  of  the  contents  of  a 
Sunday  newspaper,"  citing  Ormsbt/ v.  LouisviUe^  supra;  Scam- 
man  v.  City  of  Chicago^  40  111.  146.  This  was  an  appeal  from 
a  judgment  upon  a  special  assessment  for  curbing.  The  stat- 
ute provided  that  notice  should  be  given  by  publication  of 
the  filing  of  the  assessment  roll  and  that  at  the  next  regular 
meeting  of  the  common  council,  commissioners  would  apply 
for  a  confirmation  of  an  assessment  against  the  property.  The 
court  held  that  this  notice  was  in  the  nature  of  process ;  that 
process  could  not  be  served  upon  Sunday ;  that  a  notice  in 
the  nature  of  process  could  not  be  served  upon  such  day. 

In  Hastings  v.  Columbus^  42  Ohio  St.  586,  it  was  decided  that 
a  publication  of  an  ordinance  upon  Sunday  was  not  illegal 
because  such  publication  was  not  prohibited  at  common  law 
or  by  statute. 

The  publication  assailed  is  not  in  the  nature  of  the  service 
of  process ;  it  is  not  a  notice  of  sale  of  real  estate  for  taxes, 
hence  not  within  any  one  of  the  authorities  cited. 

Neither  the  common  law  nor  the  statute  law  was  violated 
in  publishing  this  ordinance  on  Sunday.  Hastings  v.  Columbus^ 
supra  ;  Richmond  v.  Moore^  107  111.  429. 

I  concur  in  the  conclusion  of  the  president  judge  that  the 
Sunday  publication  questioned  is  legal. 
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BOBCHBRDT  V.  FaVOR. 

1.  Mobtoaoes—Plbadino— Legal  Conclusion. 

Id  an  actio  a  to  foreclose  a  mortgage  evidenced  by  a  deed  to  and  title 
bond  from  tlie  vendee,  an  allegation  in  the  answer  that  the  bond 
was  not  a  mortgage  was  a  legal  conclusion. 

2.  MoRTOAOEB — Title  Boxds— Foreclosure. 

Defendant  executed  to  plaintiff  his  promissory  note  and  at  same  time 
caused  certain  lands  to  be  conveyed  to  plaintiif  by  a  building  and 
loan  association  to  secure  the  note.  Plaintiff  executed  to  defend- 
ant a  bond  for  title  to  the  land  conditioned  upon  the  payment  of 
the  note  and  further  conditioned  that  upon  defendant's  failure  to 
pay  the  note,  plaintiff  should  be  discharged  from  any  liability  to 
convey  said  land  to  defendant,  or  if  she  preferred  might  enforce 
the  payment  of  the  note,  and  it  was  further  provided  in  the  bond 
that  if  any  proceedings  in  court  should  be  necessary  on  the  fore- 
closure of  the  bond,  plaintiff  should  recover  a  reasonable  attorney's 
fee.  It  appeared  on  the  face  of  the  papei-s  that  the  note,  deed  and 
title  bond  were  parts  of  one  and  the  same  transaction.  Held  that 
the  deed  and  title  bond  were  in  effect  a  mortgage  from  defendant 
to  plaintiff  to  secure  the  note,  and  in  an  equitable  action  for  fore- 
closure it  was  immaterial  that  the  grantee  in  the  bond  was  not  the 
same  as  the  grantor  in  the  deed. 

3.  MoBTOAOEs — Foreclosure — Pleading. 

In  an  action  to  foreclose  a  mortgage  where  the  complaint  alleged  that 
defendant  executed  to  plaintiff  his  note,  and  to  secure  the  same 
caused  ceitain  land  to  be  conveyed  to  plaintiff  by  a  building  and 
loan  association,  and  that  plaintiff  executed  to  defendant  a  bond  for 
title  to  the  land  conditioned  on  the  payment  of  the  note,  an  answer 
that  denied  that  defendant  made  or  executed  to  plaintiff  any  deed 
of  conveyance  of  the  land,  and  further  averred  that  defendant  had 
no  title  in  or  to  the  land,  but  that  the  entire  title  was  vested  in  the 
building  and  loan  association,  and  that  plaintiff  acquired  title  from 
said  association,  was  not  a  denial  that  defendant  caused  the  con- 
veyance to  be  made  to  plaintiff,  nor  were  the  allegations  of  the  an- 
swer inconsistent  with  the  fact  that  even  though  the  legal  title  may 
have  been  vested  in  the  building  and  loan  association,  an  equitable 
title  was  vested  in  defendant. 
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4.  MORTOAOBS —  FOBBCLOSURB —  PLBADINO—  EVIDBNCB — JUDGMBITT 
ON  THE  PLBADINOS. 

In  an  action  to  foreclose  a  mortgage  where  the  complaint  alleged  that 
defendant  executed  to  plaintiff  his  note  and  caused  certain  land  to 
be  conveyed  to  plaintiff  by  a  building  and  loan  association  to  secure 
the  note,  and  that  plaintiff  executed  to  defendant  a  title  bond  to 
said  land  conditioned  upon  the  payment  of  the  note,  and  the  bond 
expressly  gave  plaintiff  the  right  to  enforce  the  payment  of  the 
note,  and  provided  for  the  recovery  of  an  attorney's  fee  by  plaintiff 
in  case  of  legal  proceedings  to  foreclose,  an  answer  that  admitted 
the  executiou  of  the  note  and  that  it  was  for  the  purchase  price  of 
the  land,  and  admitted  the  execution  of  the  title  bond,  and  further 
alleged  that  about  two  years  after  the  execution  of  the  note  and 
title  bond,  defendant  caused  to  be  executed  to  plaintiff  a  chattel 
mortgage  upon  certain  personal  property  as  collateral  security  for 
the  debt,  was  an  express  recognition  by  defendant  of  the  fact  that 
the  debt  was  absolute  and  could  not  be  satisfied  by  a  surrender  of 
the  premises  by  defendant,  and  that  the  bond  was  a  mortgage  and 
not  a  mere  option  given  by  plaintiff  to  defendant  to  purchase. 
Parol  testimony  was  not  necessary  to  determine  whether  the  trans- 
action constituted  a  mortgage,  and  such  evidence  would  have  been 
inadmissible  and  incompetent  to  show  the  contrary,  and  judgment 
for  plaintiff  on  the  pleadings  was  proper. 

6.  MoBTGAOBS— FOREOLOSUBB — CHATTEL  MOBTOAOBS — PLEADING. 

In  an  action  to  foreclose  a  mortgage,  an  answer  that  alleged  that  de- 
fendant had  caused  to  be  executed  to  plaintiff  a  chattel  mortgage 
on  certain  personal  property  as  collateral  security  for  the  same  debt, 
and  that  plaintiff  had  taken  possession  of  said  personal  property 
and  converted  it  to  her  own  use,  and  claiming  credit  for  the  alleged 
value  of  the  property  in  a  greater  amount  than  the  credit  given  by 
plaintiff,  constitutes  no  defense  in  the  absence  of  an  allegation  that 
possession  was  wrongfully  taken  by  plaintiff  or  of  wrong  or  fraud 
in  the  sale  of  the  property.  In  the  absence  of  any  allegation  to  the 
contrary,  the  presumption  is  tliat  plaintiff  rightfully  took  posses* 
sioq  under  the  chattel  mortgage. 

6.  MOBTOAOBS — FOBBOLOSUBE — SUBBBNDBB  OF  PbOPBBTT— •  PLBAD- 
ING. 

In  an  action  to  foreclose  a  mortgage,  an  answer  and  cross  complaint 
alleging  a  parol  agreement  by  plaintiff,  supported  by  no  new  con- 
sideration, to  accept  a  surrender  of  the  mortgaged  property  in  full 
satisfaction  of  the  debt  and  alleging  damages  for  failure  to  carry 
out  such  agreement,  stated  no  defense  to  the  action  of  foreclosure 
or  cause  of  action  against  plaintiff. 

7.  Attobnbys*  Fees— CJosts — Pbaotice. 

In  an  action  to  foreclose  a  mortgage  which  provided  for  a  reasonable 
attomey^s  fee  to  be  taxed  as  costs  in  favor  of  plaintiff,  it  was  not 
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error  to  hear  eyidence  as  to  the  reasonable  value  of  the  services  of 
plaintiff ^s  attorney  after  the  court  had  sustained  a  motion  for  judg- 
ment on  the  pleadings  in  plaintiff^ s  favor. 

8.   MOBTGAeBS— FOBKOLOSUBE — PLEADING — GBNEBAL  DENIAL. 

An  allegation  in  a  complaint  for  foreclosure  that  for  the  purpose  of 
securing  the  not^  defendant  at  the  time  of  its  execution  caused  a 
conyeyanoe  of  certain  land  to  be  made  to  plaintiff,  being  the  same 
land  described  in  a  title  bond  from  plaintiff  to  defendant,  which 
the  action  sought  to  foreclose,  was  not  controverted  by  a  general 
denial  in  the  answer  in  the  form  **  defendant  denies  each  and  every 
other  allegation  of  the  said  complaint,  except  as  herein  expressly 
admitted,  qualified  or  explained,*^  although  there  was  no  attempt 
to  allege  a  confession  and  ayoidance. 

Error  to  the  IHitriet  Court  of  Elbert  County. 

Mr.  Gborgb  W.  Taylor,  for  plaintiff  in  error. 

Mr.  J.  Warner  Mills,  Mr.  Jo  A.  Fowlbr,  Mr.  Gbobgb 
B.  Gould  and  Mr.  Richard  MgKkioht,  for  defendant  in 
error. 

Wilson,  P.  J. 

This  is  a  suit  for  foreclosure  of  a  mortgage,  brought  by  de- 
fendant in  error.  The  complaint  alleged  that  on  May  2, 
1895,  the  defendant  executed  his  promissory  note  to  plain- 
tiff for  the  sum  of  $1,260,  payable  three  years  after  date, 
with  interest ;  that  on  the  same  day,  the  defendant  caused 
to  be  conveyed  to  plaintiff  by  The  Equitable  Building  and 
Loan  Association,  as  a  part  of  the  same  transaction  and  for 
the  purpose  of  securing  the  payment  of  said  note  and  in- 
terest, certain  lands  in  said  deed  mentioned,  situate  in  Elbert 
county.  That  a  few  days  thereafter,  but  in  further  consider- 
ation and  as  a  part  of  the  same  transaction,  the  plaintiff  exe- 
cuted and  delivered  to  defendant  her  bond  for  a  deed  for  the 
lands  so  conveyed  to  plaintiff  by  the  building  association, 
the  condition  therein  expressed  being  the  payment  of  de- 
fendant's said  note  at  maturity  and  interest  and  taxes.  A 
further  condition  in  the  bond  was  that  if  the  defendant  should 
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fail  to  pay  said  note  and  interest  at  maturity,  then  the  plain- 
tiff should  be  '^  absolutely  discharged  at  law  and  in  equity 
from  any  and  all  liability  to  make  and  execute  such  deed, 
and  may  treat  the  said  Richard  Borcherdt  as  a  tenant  hold- 
ing over  after  the  termination  and  contrary  to  the  terms  of 
his  lease,  or  if  she  prefers  to  do  so,  may  enforce  the  pay- 
ment of  said  notes."  A  further  condition  of  the  bond  was 
that  in  case  any  proceeding  in  court  '^  shall  be  necessary  on 
the  foreclosure  of  this  bond,"  then  the  plaintiff  should  re- 
cover a  reasonable  attorney's  fee,  to  be  taxed  as  a  part  of  the 
costs.  The  complaint  further  alleged  that  defendant  had 
failed  to  pay  said  note  and  interest,  and  that  plaintiff  had 
elected  to  enforce  the  payment  of  the  same,  and  treat  the 
deed  and  bond  as  a  mortgage  security  for  the  indebtedness. 
The  defendant  filed  a  lengthy  answer,  in  which  he  substan- 
tially admitted  all  of  the  allegations  of  the  complaint,  but 
denied  that  the  making,  execution  and  deliveiy  of  the  title 
bond  was  a  mortgage,  or  was  ever  intended  to  be  such  by 
the  defendant.  Upon  motion  of  plaintiff,  judgment  upon  the 
pleadings  was  rendered  in  her  favor. 

The  allegation  of  defendant  that  the  bond  was  not  a  mort- 
gage was  under  the  circumstances  of  this  case  a  conclusion 
of  law.  Its  determination  was  for  the  court  and  not  for  him. 
It  has  been  held  in  this  state  that  title  bonds  are  mortgages 
at  common  law,  and  that  the  relations  of  the  parties  are  those 
of  mortgagor  and  moi*tgagee.  Wells  v.  Francis^  7  Colo.  415. 
Independent  of  this,  it  conclusively  appeal's  upon  the  face  of 
the  papers  and  from  the  pleadings  and  admissions  of  defend- 
ant, that  the  giving  of  the  note,  the  conveyance  of  the  lands 
to  plaintiff,  and  the  execution  and  delivery  by  her  to  defend- 
ant of  a  bond  for  title,  were  part  and  parcel  of  the  same  trans- 
action, constituting  in  fact  one  transaction  only,  and  that  this 
was  in  legal  effect,  and  was  so  intended  to  be,  a  mortgage 
executed  by  defendant  to  secure  the  payment  to  plaintiff  of 
the  indebtedness  evidenced  by  the  note,  and  not  a  conditional 
sale.  Judge  Story  has  said,  ^^  If  a  transacj^ion  resolve  itself 
into  a  security,  whatever  may  be  its  form  and  whatever  name 
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the  parties  may  choose  to  give  it,  it  is  in  effect  a  mortgage." 
Flagg  v.  Mann^  2  Sum.  486-533.  Here  it  is  admitted  that 
the  defendant  caused  the  premises  to  be  conveyed  to  the 
plaintiff,  and  this  in  legal  effect  would  be  the  same  as  if  the 
title  had  vested  absolutely  in  the  defendant,  and  he  himself 
had  made  the  conveyance.  It  makes  no  difference  that  the 
grantee  in  the  title  bond  was  not  the  same  as  the  grantor  in 
the  deed.  In  law  the  defeasance  must  be  in  favor  of  the 
grantor  in  the  deed.  In  equity  the  rule  is  different,  and  the 
transaction  may  be  held  a  mortgage  even  though  the  defea- 
sance be  to  one  other  than  the  grantor.  1  Jones  on  Mort- 
gages (4th  ed.),  §  241.  There  is  apparently  a  claim  on  the  part 
of  the  defendant  that  this  allegation  was  put  in  issue  by  the 
answer,  but  it  is  not  true.  By  the  answer  defendant  denied 
that  he  made  or  executed  to  plaintiff  any  deed  of  conveyance 
of  the  premises,  but  this  was  not  alleged  in  the  complaint. 
The  answer  further  averred  that  the  defendant  had  no  title 
in  or  to  the  said  premises,  but  that  the  entire  title  was  vested 
in  the  building  and  loan  association,  and  that  the  plaintiff 
acquired  her  title  from  said  corporation.  This  is  no  denial 
that  the  defendant  caused  the  conveyance  to  be  made  to  plain- 
tiff. The  allegations  of  the  answer  are  not  at  all  inconsistent 
with  the  fact  that  even  though  the  legal  title  may  have  been 
vested  in  the  building  and  loan  association,  an  equitable  title 
was  vested  in  him.  The  defendant  expressly  admitted  the 
execution  of  the  note,  and  that  it  was  for  the  purchase  price 
of  the  lands  mentioned,  and  also  the  execution  of  the  title 
bond,  the  latter  expressly  recognizing  the  right  of  plaintiff, 
in  case  of  a  failure  of  defendant  to  comply  with  its  condi- 
tions or  to  pay  said  note,  to  enforce  the  payment  of  the  note, 
if  she  preferred  to  do  so.  This  was  an  express  recognition 
of  tlie  fact  that  the  bond  was  considered  a  mortgage.  Even, 
however,  if  this  right  or  privilege  of  plaintiff  had  not  been 
expressly  recognized  by  the  terms  of  the  bond,  we  do  not 
mean  to  be  understood  as  intimating  that  the  plaintiff  would 
not  still  have  been  compelled  to  foreclose  as  a  mortgage,  in 
order  to  have  foreclosed  the  right  of  redemption  by  defend- 
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ant.  1  Jones  on  Mortgages,  §§  248-252.  Upon  this  we  ex- 
press no  opinion,  it  not  being  in  the  case.  The  bond  further 
provided  that  the  plaintiff  might  have  an  attorney's  fee  taxed 
as  costs,  in  case  any  proceeding  in  court  should  be  necessary 
on  the  foreclosure  of  the  bond,  thus  again  expressly  recog- 
nizing the  fact  that  the  bond  was  a  mortgage,  and  that  pro- 
ceedings of  foreclosure  might  become  necessary. 

If  there  were  any  question  about  our  conclusion,  however, 
it  would  be  entirely  removed  by  an  allegation  of  the  answer 
in  another  respect.  This  was  to  the  effect  that  some  two 
years  after  the  execution  of  the  note  and  of  the  title  bond, 
the  defendant  caused  one  Raymond  Borcherdt  to  execute  and 
deliver  to  plaintiff  a  chattel  mortgage  upon  certain  personal 
property  as  collateral  security  for  the  debt  due  by  defendant 
to  plaintiff.  Here  was  a  further  express  recognition  of  the 
fact  that  the  debt  was  absolute,  and  that  the  title  bond  was 
not,  as  he  claimed,  one  that  he  could  satisfy  in  the  event  he 
became  unable  or  unwilling  to  pay  the  note  for  the  purcbise 
price,  by  a  surrender  of  the  premises.  The  bond  was  not,  in 
other  words,  a  mere  option  to  purchase  given  by  plaintiff  to 
defendant,  and  which  the  latter  could  exercise  or  not  as  he 
saw  fit. 

These  conclusions  being  correct,  it  was  not  necessary  to 
receive  parol  testimony  in  order  to  determine  whether  the 
transaction  constituted  a  mortgage ;  in  fact,  such  appearing 
to  be  the  case  upon  the  face  of  the  papers  and  of  the  plead- 
ings by  the  express  admissions  of  defendant,  as  we  have  said, 
parol  testimony  would  have  been  inadmissible  and  incom- 
petent to  show  the  contrary.  1  Jones  on  Mortgages,  §  248. 
The  court,  therefore,  did  not  err  in  rendering  the  judgment  in 
favor  of  the  plaintiff,  unless  some  other  issue  was  raised  by 
the  pleadings,  which  was  necessary  to  have  been  determined 
by  a  trial. 

The  defendant  attempted  apparently  to  raise  such  an  issue 
by  averring  in  his  answer  that  at  a  certain  date  plaintiff  took 
possession  of  the  stock  covered  by  the  chattel  mortgage  of 
Raymond  Borcherdt,  and  converted  the  same  to  her  own  use. 
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and  that  therefore  defendant  was  entitled  to  have  credit 
upon  his  note  for  the  amount  of  what  he  alleged  to  be  the 
value  of  said  stock,  instead  of  the  amount  which  the  plaintiff 
did  credit.  We  cannot  see  how  this,  as  alleged,  would  con- 
stitute any  defense  in  this  action.  Defendant  admits  the 
execution  of  the  chattel  mortgage  to  secure  his  debt,  the  pre- 
sumption therefore  must  obtain,  in  the  absence  of  any  alle- 
gation to  the  contrary,  that  the  plaintiff  rightfully  took  pos- 
session of  the  property  under  the  chattel  mortgage.  There 
was  no  allegation  that  she  unlawfully  or  wrongfully  took 
such  possession,  neither  is  there  any  allegation  of  wrong  or 
fraud  in  the  sale  of  the  stock  by  plaintiff  under  the  chattel 
mortgage.  The  circumstances  which  would  give  her  a  right 
to  take  possession  and  make  such  sale,  expressly  appear  by 
the  allegations  of  the  answer  itself. 

The  defendant  also  attempted  to  set  up  by  what  he  termed 
a  cross  complaint,  certain  facts  which  he  alleged  would  en- 
title him  to  a  judgment  against  plaintiff  in  the  sum  of  about 
81,300.  This  was  based  upon  an  allegation  that  about 
March  6,  1897,  the  defendant  being  unable  to  pay  off  the 
remainder  due  upon  his  note,  proposed  to  plaintiff  that  be 
would  deliver  up  possession  of  the  premises  and  the  prop- 
erty covered  by  the  chattel  mortgage,  and  would  release  and 
give  up  to  plaintiff  all  his  rights  and  equities  in  and  to  the 
title  bond,  and  waive  all  right  and  claims  to  payments  already 
made,  on  condition  that  plaintiff  would  surrender  to  defend- 
ant his  note ;  that  plaintiff  accepted  the  said  proposition,  and 
agreed  if  the  chattel  property  was  all  on  the  premises,  she 
would  come  out  and  accept  it,  and  take  charge  of  the  prem- 
ises and  chattel  property,  in  a  day  or  two ;  that  relying  upon 
this  promise  of  plaintiff,  he  was  obliged  to  incur  large  ex- 
pense by  keeping  a  cook  and  housekeeper,  and  man  to  take 
care  of  and  feed  the  stock,  and  was  also  compelled  to  feed  the 
stock,  etc. ;  but  that  plaintiff  came  out  to  the  premises  on 
April  12  following,  and  refused  to  turn  over  the  note,  or 
to  comply  with  her  said  agreement.  It  is  well  settled  that 
if  a  title  bond  is  a  mortgage,  the  grantee  cannot  satdsfy  it  by 
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a  surrender  of  the  premises.  Once  a  mortgage,  always  a 
mortgage.  Jones  on  Mortgages,  §  256.  The  estate  of  a 
mortgagee  is  defeasible  only  by  compliance  with  the  condi- 
tions expressed  in  the  mortgage, — ^in  this  case  by  the  satis- 
faction of  the  note.  Jones  on  'Mortgages,  §  887.  The  so- 
called  agreement  of  plaintiff  to  accept  the  surrender  and  give 
up  defendant's  note,  was  in  the  first  place  according  to  the 
answer  itself,  a  conditional  one.  Further,  it  was  in  effect, 
if  made  at  all,  a  new  agreement,  and  no  new  consideration  for 
it  was  alleged.  Further,  it  was  not  in  writing — at  least, 
there  is  no  allegation  that  it  was — and  nothing  was  done 
by  either  party  in  pursuance  of  such  alleged  agreement,  to 
change  their  situation  or  conditions.  Moreover,  the  answer 
subsequently  alleges  that  on  the  6th  day  of  March,  1897,  the 
identical  day  upon  which  he  claims  that  plaintiff  accepted  his 
offer  of  surrender  of  possession,  etc.,  she  did  not  accept; 
that  he  then  tendered  possession  of  the  premises  and  of  the 
chattel  property,  on  condition  that  she  surrender  to  him  his 
note,  but  that  plaintiff  absolutely  refused  to  accept  a  sur- 
render of  said  premises  and  chattel  property  on  any  terms  or 
conditions,  but  on  the  contrary,  announced  her  determination 
to  refuse  to  accept  the  same,  and  to  foreclose  on  the  title 
bond.  We  think  the  court  did  not  err  in  rendering  judgment 
on  the  pleadings. 

It  appears  that  after  the  court  had  sustained  the  motion 
for  judgment  on  the  pleadings  in  favor  of  the  plaintiff,  it  heard 
some  testimony  as  to  the  reasonable  value  of  the  services  of 
the  attorney  for  plaintiff  in  the  foreclosure  proceeding.  This 
we  do  not  consider  error.  The  court  had  directed  a  decree 
in  favor  of  the  plaintiff,  but  according  to  the  terms  of  the  title 
bond,  it  was  peimitted  and  required  to  tax  against  the  de- 
fendant, as  costs,  a  reasonable  attorney's  fee.  The  inquiry 
into  this  matter  was  merely  in  reference  to  the  taxation  of  costs, 
and  did  not  concern  or  affect  in  any  respect  the  decree.  In 
fact,  it  was  first  necessary  that  the  court  should  find  that  the 
plaintiff  was  entitled  to  recover  before  it  was  authorized  to  tax 
the  attorney's  fee  as  costs.     The  defendant  was  entitled  to 
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have  offered  testimony  on  this  question  if  he  had  seen  fit,  but 
he  tendered  none.  He  simply  objected  to  the  court  receiving 
any  testimony  on  this  point,  because  upon  the  application 
and  motion  of  plaintiff,  she  had  obtained  a  judgment  on  the 
pleadings  already,  and  he  objected  to  the  hearing  of  any  testi- 
mony unless  there  was  a  full  trial  of  all  the  issues  in  the  case. 
For  the  reason  that  the  testimony  was  simply  in  relation  to 
the  matter  of  taxation  of  costs,  and  that  the  defendant  did  not 
avail  himself  of  the  privilege  of  offering  any  testimony  on  the 
question,  we  think  the  objection  is  without  merit.  We  have 
referred  to  all  the  questions  which  we  deem  of  sufficient 
weight  to  require  consideration,  and  for  the  reasons  given,  the 
judgment  will  be  affirmed. 

Affirmed. 

GuNTEB,  J.,  not  sitting. 

ON  BEHEABING. 

Wilson,  P.  J. 

We  have  given  most  careful  consideration  to  the  views  of 
counsel  for  plaintiff  in  error,  so  ably  presented  in  his  brief  and 
at  the  oral  argument  on  the  rehearing  g^nted  in  this  cause, 
but  we  see  no  reason  to  withdraw,  change  or  modify  the 
opinion  heretofore  handed  down.  The  additional  investiga- 
tion has  served  only  to  confirm  us  in  the  correctness  of  our 
views  as  there  expressed. 

The  object  of  all  written  pleading  is  to  bring  before  the 
court  the  real  matter  in  controversy  between  the  parties,  the 
grounds  of  their  dispute,  and  to  present  the  issues  to  be  de- 
termined with  certainty,  precision  and  definiteness,  so  that 
each  party  may  be  clearly  advised  as  to  the  allegations  of  the 
other,  and  the  court  fully  informed  as  to  the  points  of  dispute. 
Bliss  on  Code  Pleading,  §  138  et  seq.  ;  Pomeroy  on  Remedies 
and  Remedial  Rights,  §  633. 

A  most  material  and  important  allegation  in  the  complaint 
under  consideration,  one  upon  which  the  entire  theory  of  the 


1901.]  BoRCHBEDT  V.  Favor.  416 

case  depended,  and  one  which,  if  denied,  it  would  have  been 
absolutely  essential  to  have  shown  in  order  to  have  entitled 
plaintiff  to  the  relief  sought,  was  ^*  that  for  the  purpose  of 
securing  the  payment  of  said  note  and  interest,  the  defendant 
did  on  the  2d  day  of  May,  1895,  at  the  time  of  executing 
the  aforesaid  promissory  note,  and  as  a  part  of  the  same  trans- 
action, cause  a  deed  of  conveyance  to  be  made  to  the  plain- 
tiff of  the  following  described  lands," — being  the  same  lands 
described  in  the  title  bond  which  this  action  sought  to  fore- 
close. Upon  this  allegation,  all  other  averments  in  the  com- 
plaint depended.  All  others,  it  may  be  said,  were  the  nat- 
ural sequence  of  it.  If  this  allegation  was  untrue,  the  whole 
superstructure  of  the  complaint  fell  to  the  ground :  plaintiff 
was  entitled  to  no  relief.  It  is  not  pretended  that  there  was 
any  specific  denial  of  this  allegation,  nor  that  there  was  any 
plea  of  confession  and  avoidance.  But  defendant's  counsel 
urge  with  much  force  and  zeal  that  it  is  covered  by  the 
general  denial  in  the  answer,  which  reads  as  follows : 

"  16.  And  this  defendant  denies  each  and  every  other  alle- 
gation of  the  said  complaint,  except  as  herein  expressly  ad- 
mitted, qualified  or  explained." 

Section  71  of  our  civil  code  of  procedure  provides  that 
every  material  allegation  of  the  complaint  or  answer  not 
controverted  b}''  the  answer  or  replication  thereto,  shall  for 
the  purposes  of  the  action  be  taken  as  true.  Speaking  gen- 
erally, we  are  clearly  of  the  opinion  that  the  clause  which  we 
have  quoted  from  the  defendant's  answer  does  not  constitute 
a  denial.  If  tlie  clause  had  ended  with  the  word  "  admitted," 
there  baiug  no  attempt  in  this  case  at  confession  and  avoid- 
ance, it  would  have  been  sufficient,  but  when  the  force  and 
effect  of  this  denial  was  qualified  by  adding  the  words,  "  qual- 
ified or  explained, "  such  force  and  effect  was  entirely  de- 
stroyed. It  violated  every  principle  of  good  pleading.  In- 
stead of  serving  to  clearly  define  the  issues,  and  present 
definitely  the  points  in  controversy,  these  words  could  serve 
only  to  cloud  the  issue,  and  make  it  indefinite  and  uncertain. 
Particularly  is  this  so  in  this  case,  where  the  answer  was 
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lengthy,  and  in  various  portions  it  might  be  claimed  that 
there  was  an  attempt  to  explain  or  qualify  these  material 
averments.  There  was  enough  to  raise  a  doubt  in  any  event. 
A  pleader  has  no  right  to  impose  upon  the  court  the  bur- 
den of  ascertaining  what  he  calls  a  qualification  or  an  ex- 
planation. It  cannot  be  permitted  under  any  procedure 
to  thus  drive  both  the  opposing  party  and  the  court  into  the 
wide  and  pathless  field  of  speculation  and  conjecture.  In- 
deed, in  many  cases — and  it  is  true  of  this  one — such  a  de- 
termination would  be  impossible.  The  allegation  of  the  com- 
plaint was  not  involved,  but  clear  and  clean-cut,  and  easily 
susceptible  of  a  denial,  if  such  was  desired  by  the  defendant. 
Besides,  a  close  reading  of  the  answer,  especially  those  parts 
of  it  wherein  it  might  be  said  there  were  attempted  expla- 
nations or  qualifications,  would  indicate  that  it  was  not  in- 
tended to  deny  this  allegation. 

The  former  opinion  will  be  adhered  to,  and  the  judgment 
affirmed. 

Affirmed. 


[No.  1957.] 

The  American  Central  Insurance  Co.  v.  Donlon. 

1.  FiBR  Insurangk — Insurable  Interbst. 

Ode  who  purchased  a  lot  and  building  theroon  from  the  person  in  pos- 
session and  took  possession  thereof  under  a  quitclaim  deed  know- 
ing that  the  title  to  tlie  lot  was  in  another  person  but  believing  that 
he  acquired  a  good  title  to  the  building,  and  who  afterwards  erected 
another  building  on  the  lot  and  was  in  possession  and  use  of  the 
premises  at  the  time  a  policy  of  insurance  was  procured  on  the 
buildings  and  at  the  time  of  loss  thereof  by  fire,  had  an  insurable 
interest  in  the  premises. 

2.  FiBB  Insurance— Knowlbdqe  of  Agent — Waiver  of  Condition. 
Where  a  policy  of  fire  insurance  was  issued  on  buildings  in  which  the 

insured  had  an  insurable  interest,  but  which  were  situated  on  a  lot, 
the  title  of  which  was  not  in  the  insured,  and  the  agent  effecting 
the  insurance  had  full  knowledge  of  the  condition  of  the  title 
to  the  lot,  the  issuance  of  the  policy  with  such  knowledge  was  a 
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waiver  of  a  condition  in  the  policy,  providing  that  if  the  interest  of 
the  insured  be  other  than  unconditional  and  sole  ownership,  or  if 
the  subject  of  insurance  be  a  building  on  ground  not  owned  by  the 
insured  in  fee  simple,  the  policy  should  be  void  unless  otherwise 
provided  by  agreement  indorsed  on  the  policy. 

S.  FrBB  Insurance— Appraisal — Waiver  of  Ck)NDmoN. 

A  condition  in  a  policy  of  fire  insurance  requiring  an  appraisement  of 
the  property  destroyed  is  waived  by  an  absolute  denial  of  any  lia- 
bility. 

Appeal  from  the  District  Court  of  El  Paio  County. 
Mr.  Sylvbstbb  G.  Williams,  for  appellant. 
Mr.  H.  MgGabby,  for  appellee. 

GUNTBB,  J. 

Appellee  sued  appellant  upon  a  fire  insurance  policy  and 
recovered  judgment,  from  which  is  this  appeal.  The  facts 
involved  are : 

September  12,  1896,  one  Dunbar  was  in  possession  of 
lot  27,  Block  A  of  Cripple  Creek  Heights  Addition  to  the 
town  of  Cripple  Creek,  and  of  the  building  situate  thereon. 
On  this  date,  in  consideration  of  the  sum  of  $250,  he  conveyed 
to  appellee  Donlon,  by  quitclaim  deed,  all  his  interest  in  said 
lot  and  the  improvements  thereon.  Donlon  thereupon  took 
possession,  erected  an  additional  building  tliereon,  complet- 
ing it  early  in  January,  1897.  January  7,  1897,  Donlon,  at 
the  solicitation  of  one  Wadsworth,  an  insurance  solicitor,  took 
out  a  policy  in  the  sum  of  $700  upon  buildings  composed  of 
the  building  purchased  of  Dunbar  and  the  building  erected 
by  himself.  Donlon  was  in  possession  of  the  property  in- 
sured, claiming  it  as  owner,  and  exercising  the  rights  of 
ownership  over  it,  when  the  policy  was  issued  and  at  the  time 
of  its  destruction  by  fire.  At  the  date  of  the  trial,  August  22, 
1898,  he  still  occupied  the  lot. 

When  he  purchased  from  Dunbar,  Donlon  knew  that  Dun- 
bar could  give,  as  to  the  lot,  only  possession,  but  believed 
Vol.  XVI— 27 
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lengthy,  and  in  various  portir  >**  ^^  ^®  buUding.  Don- 
thei^  was  an  attempt  to  r  ,y^e  building  erected  by  him- 
averments.  There  was  ^  >  ^'^^  Tobin  was  at  all  of  said 
A  pleader  has  no  rir  ^^^^*-  Notice  was  promptly  given 
den  of  ascertaininr  ^>  ^^  adjuster  of  the  company  visited 
planation.  It  c  Jf^  ^®^®  selected,  award  reached,  and 
to  thus  drive  ^     Jj^  ^7  *^®  company,  the  adjuster  claiming 

wide  and  r  •  ^I'i^'^f^'  ^^  ^"^^^^  ^^^'^'  P^^P®^  P^^*  ^*  ^^^ 
deed  in       •  ''^^  ^^®  defendant.    The  defendant  company 

termir      -^j^^^*    '^^^  ®^^*  ^*®  instituted  on  September  3, 

plai*      j^ 

su        />'*'''  fl£^'^*'  contends :  (1)  That  assured  had  no  insurable 

y  f^ljj  the  insured  buildings.     (2)  That  the  policy  was 

j^f^^Zc»u8e  of  a  violation  of  the  provision  thereof,  requir- 

^^g  subject  of  the  insurance  to  be  a  building  on  ground 

jjed  by  the  insured  in  fee  simple.     (8)  Because  no  appraise- 

^jt  iras  made  of  the  loss  sustained.     These  embrace  the 
gftoTS  urged  on  oral  argument  and  all  substantial  questions 
preseiited  in  the  assignment  of  errors.     Other  errors  are  as- 
signed and  have  been  considered,  but  do  not  justify  a  reversal. 

I.  Had  assured  an  insurable  interest  ? 

In  Th'avis  v.  The  Continental  In$.  Co.y  82  Mo.  App.  Rep. 
206,  the  policy  covered  a  stock  of  groceries,  the  assured  being 
a  husband.  It  was  contended  that  inasmuch  as  the  stock  of 
groceries  was  a  verbal  gift  to  him  by  his  wife  and  such  gift 
was  void  under  a  Missouri  statute,  that  the  property  remained 
the  wife's  and  that  therefore  assured  had  no  insurable  inter- 
est therein.  The  court  held  that  an  insurable  interest  existed 
in  the  assured,  saying : 

*'  It  may  be  conceded  that  the  propeiiy  was  the  wife's  sep- 
arate property  and  that  the  verbal  gift  of  it  by  his  wife  to 
plaintiff  was  invalid,  but  it  does  not  follow  that  the  plaintiff 
had  not  an  insurable  interest  in  it.  The  plaintiff  had  posses- 
sion of  the  property  claiming  it  as  his  own  by  virtue  of  a 
transfer  of  it  from  his  wife.  If  this  claim  was  made  in  good 
faith  by  plaintiff,  he  had  an  insurable  interest  in  the  property. 
The  fact  that  the  title  of  the  insured  to  the  property  is  de- 
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valid  even,  will  not  deprive  bim  of  his  insurable 
.in  if  he  is  in  possession  and  use  thereof  under 
.  claim  of  title,  legal  or  equitable." 
J-ilman  v.  Ins.  Co.y  81  Maine,  488,  the  policy  covered 

.xtain  buildings  of  which  the  assured  was  in  possession  under 
a  contract  for  a  purchase  of  the  property,  subject  to  a  con- 
dition which  had  not  been  complied  with,  but  of  which  the 
vendor  had  taken  no  advantage  at  the  date  the  insurance 
was  effected,  or  at  the  time  of  the  loss.  It  was  contended 
that  no  insurable  interest  existed.  The  court  held  the  ex- 
istence of  an  insurable  interest,  saying  in  the  course  of  the 
opinion :  '*  It  may  be  stated  as  a  general  proposition,  sustained 
by  all  the  authorities,  that  whenever  a  person  will  suffer  a 
loss  by  a  destruction  of  the  property,  he  has  an  insurable  in- 
terest therein." 

Both  of  these  cases  have  been  cited  with  approval  by  this 
court. 

In  Ins.  Co.  V,  The  Allis  Co.^  11  Colo.  App.  264,  the  policy 
ran  upon  a  stamp  mill  and  machinery.  There  was  evidence 
that  assured  was  the  sole  owner  of  at  least  the  machinery. 
Also  evidence  that  he  was  in  possession  of  the  mill  buUdiilg, 
claiming  ownership.  It  was  also  in  evidence  that  his  right 
to  the  mill  building  was  disputed,  and  that  steps  were  being 
taken  to  compel  him  to  surrender  it.  This  court  approved 
the  finding  of  the  jury  that  an  insurable  interest  existed. 

In  Insurance  C<nnpany  v,  (Ihdse^  5  Wallace,  512,  the  court 
thus  states  the  reason  for  requiring  the  presence  of  an  in- 
surable interest :  ^^  The  assured  must  therefore  have  an  in- 
terest in  the  property  insured,  otherwise  there  is  a  temptation 
to  destroy  it,  which  a  sound  policy  condemns." 

It  is  reasonable  to  conclude  that  Donlon  in  purchasing  the 
building  from  Dunbar,  of  which  Dunbar  had  for  months  been 
in  possession,  believed  he  was  becoiuing  the  owner  of  the  build- 
ing purchased.  It  is  reasonable  to  conclude  that  in  construct- 
ing a  second  building  upon  the  premises  at  a  cost  to  him  of 
several  hundred  dollars,  he  believed  himself  the  owner  of  this 
building.     Assured  was  in  actual  possession  of  the  insured 
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error  to  liear  eyidence  as  to  the  reaaonable  value  of  the  eervioes  of 
plaiotiil^s  attorney  after  the  court  had  sustained  a  motion  for  judg- 
ment on  the  pleadings  in  plaintiff^s  favor. 

8.   MOBTGAGBS—FOBBOLOSURB — PLEADING — GBNEBAL  DbNIAL. 

An  allegation  in  a  complaint  for  foreclosure  that  for  the  purpose  of 
securing  the  not<^  defendant  at  the  time  of  its  execution  caused  a 
conveyance  of  certain  land  to  be  made  to  plaintiff,  being  the  same 
land  described  in  a  title  bond  from  plaintiff  to  defendant,  which 
the  action  sought  to  foreclose,  was  not  controverted  by  a  general 
denial  in  tlie  answer  in  the  form  **  defendant  denies  each  and  every 
other  allegation  of  the  said  complaint,  except  as  herein  expressly 
admitted,  qualified  or  explained,*^  although  there  was  no  attempt 
to  allege  a  confession  and  avoidance. 

Error  to  the  IHstriet  Court  of  Elbert  County. 

Mr.  Gborge  W.  Taylor,  for  plaintiff  in  error. 

Mr.  J.  Warner  Mills,  Mr.  Jo  A.  Fowler,  Mr.  Gbgbgb 
B.  Gould  and  Mr.  Richard  MgKnight,  for  defendant  in 
error. 

Wilson,  P.  J. 

This  is  a  suit  for  foreclosure  of  a  mortgage,  brought  by  de- 
fendant in  error.  The  complaint  alleged  that  on  May  2, 
1895,  the  defendant  executed  his  promissory  note  to  plain- 
tiff for  the  sum  of  $1,260,  payable  three  years  after  date, 
with  interest ;  that  on  the  same  day,  the  defendant  caused 
to  be  conveyed  to  plaintiff  by  The  Equitable  Building  and 
Loan  Association,  as  a  part  of  the  same  transaction  and  for 
the  purpose  of  securing  the  payment  of  said  note  and  in- 
terest, certain  lands  in  said  deed  mentioned,  situate  in  Elbert 
county.  That  a  few  days  thereafter,  but  in  further  consider- 
ation and  as  a  part  of  the  same  transaction,  the  plaintiff  exe- 
cuted and  delivered  to  defendant  her  bond  for  a  deed  for  the 
lands  so  conveyed  to  plaintiff  by  the  building  association, 
the  condition  therein  expressed  being  the  payment  of  de- 
fendant's said  note  at  maturity  and  interest  and  taxes.  A 
further  condition  in  the  bond  was  that  if  the  defendant  should 
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fail  to  pay  said  note  and  interest  at  maturity,  then  the  plain- 
tiff should  be  *'*'  absolutely  discharged  at  law  and  in  equity 
from  any  and  all  liability  to  make  and  execute  such  deed, 
and  may  treat  the  said  Richard  Borcherdt  as  a  tenant  hold- 
ing over  after  the  termination  and  contrary  to  the  terms  of 
his  lease,  or  if  she  prefers  to  do  so,  may  enforce  the  pay- 
ment of  said  notes/'  A  further  condition  of  the  bond  was 
that  in  case  any  proceeding  in  court  ^'  shall  be  necessary  on 
the  foreclosure  of  this  bond,"  then  the  plaintiff  should  re- 
coyer  a  reasonable  attorney's  fee,  to  be  taxed  as  a  part  of  the 
costs.  The  complaint  further  alleged  that  defendant  had 
failed  to  pay  said  note  and  interest,  and  that  plaintiff  had 
elected  to  enforce  the  payment  of  the  same,  and  treat  the 
deed  and  bond  as  a  mortgage  security  for  the  indebtedness. 
The  defendant  filed  a  lengthy  answer,  in  which  he  substan- 
tially admitted  all  of  the  allegations  of  the  complaint,  but 
denied  that  the  making,  execution  and  deliveiy  of  the  title 
bond  was  a  mortgage,  or  was  ever  intended  to  be  such  by 
the  defendant.  Upon  motion  of  plaintiff,  judgment  upon  the 
pleadings  was  rendered  in  her  favor. 

The  allegation  of  defendant  that  the  bond  was  not  amort- 
gage  was  under  the  circumstances  of  this  case  a  conclusion 
of  law.  Its  determination  was  for  the  court  and  not  for  him. 
It  has  been  held  in  this  state  that  title  bonds  are  mortgages 
at  common  law,  and  that  the  relations  of  the  parties  are  those 
of  mortgagor  and  mortgagee.  WeUs  v.  FrancU^  7  Colo.  415. 
Independent  of  this,  it  conclusively  appeal's  upon  the  face  of 
the  papers  and  from  the  pleadings  and  admissions  of  defend- 
ant, that  the  giving  of  the  note,  the  conveyance  of  the  lands 
to  plaintiff,  and  the  execution  and  delivery  by  her  to  defend- 
ant of  a  bond  for  title,  were  part  and  parcel  of  the  same  trans- 
action, constituting  in  fact  one  transaction  only,  and  that  this 
was  in  legal  effect,  and  was  so  intended  to  be,  a  mortgage 
executed  by  defendant  to  secure  the  payment  to  plaintiff  of 
the  indebtedness  evidenced  by  the  note,  and  not  a  conditional 
sale.  Judge  Story  has  said,  ^^  If  a  transacjiion  resolve  itself 
into  a  security,  whatever  may  be  its  form  and  whatever  name 
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the  parties  may  choose  to  give  it,  it  is  in  effect  a  mortgage/' 
Flagg  v.  Mann^  2  Sum.  486-538.  Here  it  is  admitted  that 
the  defendant  caused  the  premises  to  be  conveyed  to  the 
plaintiff,  and  this  in  legal  effect  would  be  the  same  as  if  the 
title  had  vested  absolutely  in  the  defendant,  and  he  himself 
had  made  the  conveyance.  It  makes  no  difference  that  the 
grantee  in  the  title  bond  was  not  the  same  as  the  grantor  in 
the  deed.  In  law  the  defeasance  must  be  in  favor  of  the 
grantor  in  the  deed.  In  equity  the  rule  is  different,  and  the 
transaction  may  be  held  a  mortgage  even  though  the  defea- 
sance be  to  one  other  than  the  grantor.  1  Jones  on  Mort- 
gages (4th  ed.),  §  241.  There  is  apparently  a  claim  on  the  part 
of  the  defendant  that  this  allegation  was  put  in  issue  by  the 
answer,  but  it  is  not  true.  By  the  answer  defendant  denied 
that  he  made  or  executed  to  plaintiff  any  deed  of  conveyance 
of  the  premises,  but  this  was  not  alleged  in  the  complaint. 
The  answer  further  averred  that  the  defendant  had  no  title 
in  or  to  the  said  premises,  but  that  the  entire  title  was  vested 
in  the  building  and  loan  association,  and  that  the  plaintiff 
acquired  her  title  from  said  corporation.  This  is  no  denial 
that  the  defendant  caused  the  conveyance  to  be  made  to  plain- 
tiff. The  allegations  of  the  answer  are  not  at  all  inconsistent 
with  the  fact  that  even  though  the  legal  title  may  have  been 
vested  in  the  building  and  loan  association,  an  equitable  title 
was  vested  in  him.  The  defendant  expi*essly  admitted  the 
execution  of  the  note,  and  that  it  was  for  the  purchase  price 
of  the  lands  mentioned,  and  also  the  execution  of  the  title 
bond,  the  latter  expressly  recognizing  the  right  of  plaintiff, 
in  case  of  a  failure  of  defendant  to  comply  with  its  condi- 
tions or  to  pay  said  note,  to  enforce  the  payment  of  the  note, 
if  she  preferred  to  do  so.  This  was  an  express  recognition 
of  the  fact  that  the  bond  was  considered  a  mortgage.  Even, 
however,  if  this  right  or  privilege  of  plaintiff  had  not  been 
expressly  recognized  by  the  terms  of  the  bond,  we  do  not 
mean  to  be  understood  as  intimating  that  the  plaintiff  would 
not  still  have  been  compelled  to  foreclose  as  a  mortgage,  in 
order  to  have  foreclosed  the  right  of  redemption  by  defend- 
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ant.  1  Jones  on  Mortgages,  §§  248-252.  Upon  this  we  ex- 
press no  opinion,  it  not  being  in  the  case.  The  bond  further 
provided  that  the  plaintiff  might  have  an  attorney's  fee  taxed 
as  costs,  in  case  any  proceeding  in  court  should  be  necessary 
on  the  foreclosure  of  the  bond,  thus  again  expressly  recog- 
nizing the  fact  that  the  bond  was  a  mortgage,  and  that  pro- 
ceedings of  foreclosure  might  become  necessary. 

If  there  were  any  question  about  our  conclusion,  however, 
it  would  be  entirely  removed  by  an  allegation  of  the  answer 
in  another  respect.  This  was  to  the  effect  that  some  two 
years  after  the  execution  of  the  note  and  of  the  title  bond, 
the  defendant  caused  one  Raymond  Borcherdt  to  execute  and 
deliver  to  plaintiff  a  chattel  mortgfage  upon  certain  personal 
property  as  collateral  security  for  the  debt  due  by  defendant 
to  plaintiff.  Here  was  a  further  express  recognition  of  the 
fact  that  the  debt  was  absolute,  and  that  the  title  bond  was 
not,  as  he  claimed,  one  that  he  could  satisfy  in  the  event  he 
became  unable  or  unwilling  to  pay  the  note  for  the  purchase 
price,  by  a  surrender  of  the  premises.  The  bond  was  not,  in 
other  words,  a  mere  option  to  purchase  given  by  plaintiff  to 
defendant,  and  which  the  latter  could  exercise  or  not  as  he 
saw  fit. 

These  conclusions  being  correct,  it  was  not  necessary  to 
receive  parol  testimony  in  order  to  determine  whether  the 
transaction  constituted  a  mortgage ;  in  fact,  such  appearing 
to  be  the  case  upon  the  face  of  the  papers  and  of  the  plead- 
ings by  the  express  admissions  of  defendant,  as  we  have  said, 
parol  testimony  would  have  l)een  inadmissible  and  incom- 
petent to  show  the  contrary.  1  Jones  on  Mortgages,  §  248. 
The  court,  therefore,  did  not  err  in  rendering  the  judgment  in 
favor  of  the  plaintiff,  unless  some  other  issue  was  raised  by 
the  pleadings,  which  was  necessaiy  to  have  been  determined 
by  a  trial. 

The  defendant  attempted  apparently  to  raise  such  an  issue 
by  averring  in  his  answer  that  at  a  certain  date  plaintiff  took 
possession  of  the  stock  covered  by  the  chattel  mortgage  of 
Raymond  Borcherdt,  and  converted  the  same  to  her  own  use, 
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under  the  laws  of  Coloraclo,  by  a  soliciting  agent,  Williams, 
requested  appellee  to  become  one  of  its  shareholders.  He 
gave  appellee  a  circular  which  contained  information  in  de- 
tail as  to  the  terms  of  membership.  This,  appellee  read 
through  carefully  before  subscribing.  A  copy  of  appellant's 
by-laws  was  also  left  with  appellee.  Thereafter,  March  19, 
1890,  appellee,  on  a  printed  form,  signed  by  him,  made  appli- 
cation for  membership  in  appellant  corporation.  In  this  ap- 
plication he  promised  to  comply  with  all  the  rules  and  regu- 
lations of  the  association.  March  81,  1890,  a  certificate  of 
stock  was  issued  to  appellee  for  ten  shares  of  the  capital  stock 
of  appellant,  reciting  that  it  was  "  subject  to  all  conditions, 
rules,  regulations  and  by-laws  "  of  appellant.  June  26, 1890, 
appellee,  as  a  shai'eholder  in  appellant,  by  application  signed 
by  him,  solicited  of  appellant  a  loan  of  $1,000.  The  applica- 
tion stated  that  loans  were  only  made  to  shareholders ;  further, 
that,  *'  when  the  stock  matures  it  pays  the  loan."  The  loan 
was  approved,  and  on  July  29,  1900,  appellee  executed  his 
note,  promising  thereby  to  pay  appellant  on  or  befoi^e  six 
years,  ^*one  thousand  dollars  with  interest  and  installments 
according  to  the  by-laws  of  the  association,  payable  on  or  be- 
fore the  fifth  day  of  each  and  every  month."  The  ten  shares 
of  stock  were  assigned  to  secure  the  loan,  and  as  additional 
security  a  trust  deed  given  upon  real  estate  of  appellee. 

Appellee  contends  that  appellant  represented  to  him  that 
the  payment  of  a  definite  number  of  installments  and  a  defi- 
nite amount  of  interest  at  fixed  times  would  mature  the  ten 
shares  of  stock  hypothecated  to  secure  the  loan,  and  that 
such  stock  when  matured  would  work  a  satisfaction  of  the 
loan ;  that  induced  by  and  relying  upon  such  representa- 
tions, he  subscribed  for  the  stock,  and  took  the  loan,  that 
he  has  since  made  the  payments  required  by  such  representa- 
tions. Having  so  performed,  appellee  asks  a  decree  cancel- 
ing the  note,  the  certificate  of  stock,  and  that  a  foreclosure 
of  the  trust  deed  be  enjoined.  This  relief  the  lower  court 
granted. 

Appellant  denies  that  it  made  these  representations  and 
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says:  1.  That  it  represented  to  appellee  that  the  maturity 
of  the  stock  subscribed  by  him  would  work  a  satisfaction  of 
the  loan,  that  such  stock  would  be  matured  when  such  stock, 
through  payments  made  the  association  by  shareholders  and 
profits  of  its  business  should  be  of  the  value  of  $1,000,  that 
is,  when  the  amount  in  the  loan  fund  to  the  credit  of  each 
of  the  ten  shares  of  stock  held  by  the  appellee  is  $100,  that 
as  the  stock  has  not  readied  such  value,  the  loan  is  not  paid. 
Further,  that  as  appellee  declines  to  make  further  payments 
on  the  loan,  appellant  is  entitled  to  foreclose  the  trust  deed 
securing  the  same. 

The  circular  carefully  read  by  appellee  advised  him  of  the 
limitations  on  the  powers  of  the  soliciting  agent  Williams  in 
this  language :  '^  No  representative,  agent  or  officer  of  the 
association  has  any  power  to  waive  or  alter  any  of  the  con- 
ditions or  terms  expressed  in  the  printed  literature  of  the 
association." 

Endlich  on  Building  Associations,  sajns,  at  §  232,  *^  Where 
the  limits  of  an  agent's  authority  are  set  forth  in  a  manner 
necessarily  coming  under  the  observation  of  the  other  party 
to  a  contract  in  which  the  agent  exceeds  those  limits,  the  party 
dealing  with  the  agent  is  bound  to  take  notice  of  such  limits." 

The  printed  literature  other  than  the  circular,  which  came 
into  the  hands  of  appellee  before  the  loan,  consisted  of  by-laws, 
application  for  membership,  certificate  of  stock,  application 
for  the  loan,  note  and  the  trust  deed.  This  literature  did 
not  contradict  or  add  materially  to  the  representations  in  the 
cii-cular. 

Does  this  circular  state  as  a  fact  that  a  definite  number  of 
payments  made  at  fixed  times  will  mature  the  stock  ?  On 
the  contrary,  does  it  not  appear  therefrom  that  the  stock 
will  mature  when  the  monthly  payments  of  the  shareholders, 
and  the  profits  of  the  business,  render  the  amount  in  the  loan 
fund  to  the  credit  of  any  share  equal  to  $100  ? 

It  appears  from  the  history  of  the  negotiations  leading  up 
to  appellee's  subscription  for  stock  and  the  subsequent  loan, 
that  appellee  had  ample  means  of  acquainting  himself  with 
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the  enterprise  into  which  he  was  embarking.  The  law 
charges  him  as  a  shareholder  with  notice  of  the  articles  of  in- 
corporation and  the  by-laws. 

'^  One  who  becomes  a  member  of  an  association  becomes 
chargeable  with  the  knowledge  of  the  provisions  of  its  char- 
ter and  by-laws  and  is  bound  by  them."  Bertehe  v,  EqaitabU 
Loan  and  Investment  Aswi.  of  Mo,^  147  Mo.  343. 
'  The  circular  states  that  appellant  association  ^*  is  a  mutual 
co-operative  society  incorporated  under  the  laws  of  C#orado ;  *' 
that  ^^any  person  may  become  a  shareholder; "  that  its  cap- 
ital stock  consisted  of  small  monthly  payments  by  its  share- 
holders ;  that  "  loans  can  only  be  made  to  shareholders ;" 
that  "  the  borrower  must  carry  shares  of  the  association  equal 
in  value  at  maturity  to  the  amount  of  his  lo&n;"  that  '^  once 
in  three  months  die  profits  arising  from  interest,  fines  and 
other  payments  are  divided  among  the  shares  in  good  stand- 
ing. All  members  receive  the  same  per  cent  of  profits  as  the 
dividends  are  declared  on  the  entire  business; "  that  a  loan 
is  paid  when  the  stock  which  the  borrowing  member  is  re- 
quired to  carry  shall  have  matured ;  that  stock  is  matured 
when  the  amount  in  the  loan  fund  to  the  credit  of  each  share 
is  f  100.  It  is  further  stated  that  the  shares  are  estimated 
to  mature  in  six  years  from  their  date.  From  this  circular 
it  appeal^  that  the  shareholders  of  appellant  united  in  a 
business  venture  for  their  mutual  benefit,  all  shareholders  to 
profit,  or  lose,  in  proportion  to  their  respective  shares  of  stock, 
their  respective  interests  at  any  time  in  the  association,  being 
in  proportion  to  their  stock ;  the  value  of  their  stock  depend- 
ing upon  the  financial  success  of  the  corporation ;  the  future 
value  of  the  stock  being  uncertain  because  dependent  upon 
unknown  factors  that  might  enter  into  the  future  operations 
of  the  corporation.  This  circular  stated  facts  from  which  it 
appeared  that  no  one  could  state  when  the  stock  would  mature ; 
an  effort  to  do  so  could  not  be  other  than  an  estimate.  The 
lower  court  was  not  justified  in  finding  that  appellant  repre- 
sented that  the  stock  issued  to  the  appellee  would  mature  in 
any  definite  time.     With  the  circular  before  him  '^  carefully 
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read  "  the  appellee  was  not  justified  at  the  time  of  suhscrib- 
ing  for  the  stock,  or  obtaining  the  loan,  in  believing  that  the 
future  date  of  the  maturity  of  the  stock  could  be  fixed  with 
definiteness. 

Appellant  further  contends : 

2.  That  it  did  not  have  the  power  to  contract  with  appellee 
that  the  stock  held  by  him  would  mature  at  any  definite  time. 
The  controlling  principle  of  appellant  association  is  mutuality 
among  Ashareholders ;  all  shareholders  must  fare  alike ;  one 
shareholo^  cannot  profit  at  the  prejudice  of  another.  Ap- 
pellee was  entitled  to  have  his  stock  mature  when  the  busi- 
ness of  the  association  matured  it,  that  is,  made  it  of  the  value 
of  $1,000.  To  receive  $1,000  for  it  earlier  than  maturity 
would  require  its  being  matured  at  the  expense  of  other  share- 
holders, which  would  be  in  violation  of  the  contract  of  mu- 
tuality entered  into  between  the  shareholders  in  forming  the 
corpomtion.  With  this  contention  we  agree,  it  being  in  har- 
mony with  the  objects  and  powers  of  the  corporation,  and 
sustained  by  a  decided  weight  of  authority. 

In  Bertche  v.  Investment  Association^  supra^  the  association 
contracted  with  certain  of  its  shareholders  that  the  payment 
of  dues,  interest  and  premiums  for  a  definite  period  should 
work  maturity  of  their  stock  and  satisfaction  of  their  loan. 
The  shareholders  having  made  the  payments,  demanded  a  re- 
lease of  the  deeds  of  trust  securing  the  loans  and  a  cancelation 
of  their  stock ;  certain  other  shareholders  proceeded  in  equity 
to  enjoin  the  corporation  from  canceling  the  notes  and  stock 
and  releasing  the  trust  deeds,  contending  that  the  corpoi*a- 
tion  had  no  power  to  contract  to  cancel  the  stock  or  notes 
until  maturity  of  the  stock ;  that  as  the  stock  had  not  ma* 
tured,  the  corporation  had  no  power  to  cancel  the  stock  or 
notes  or  release  the  trust  deeds.  The  court  sustained  the 
contention  of  petitioning  shareholders,  saying :  ^^  All  members 
must  participate  equally  in  the  profits  and  bear  the  losses,  if 
any,  in  the  same  proportion.  This  is  the  fundamental  law 
of  building  and  loan  associations  organized  under  the  differ- 
ent statutes  throughout  the  Union." 
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*^  The  association  being  organized  under  a  mutual  plan  must 
treat  all  its  members  equally,  and  any  contract  wliereby  one 
shareholder  obtains  a  greater  share  of  profits  than  another 
would  be  violative  of  the  principle  of  mutuality  between  the 
stockholders.  The  plainest  principles  of  justice  and  honesty 
clearly  forbid  that  one  class  of  stockholder  equally  merito- 
rious should  be  compelled  to  suffer  that  others  may  profit 
thereby." 

In  Campbell  v.  Eastern  Building  ^  Loan  Association^  37 
S.  £.  Rep.  (Va.)  350,  the  court  held  that  a  building  and  loan 
association  could  not  make  a  contract  with  a  shareholder  that 
the  stock  subscribed  would  mature  in  a  definite  time.  '^  The 
members  of  the  association  have  united  together  in  a  busi- 
ness venture  for  a  common  benefit.  It  is  a  mutual  association, 
and  equality  of  right  according  to  the  interest  of  each  member 
is  the  fundamental  idea  upon  which  it  rests.  The  definite 
contract  was  made,  doubtless,  in  good  faith  by  both  parties, 
but  appellant  had  no  legal  right  to  rely  upon  such  a  con- 
summation. He  was  taking  chances  with  his  fellow  share- 
holders that  the  earnings  would  be  sufficient,  in  the  time 
specified,  to  declare,  not  his  alone,  but  all  stock  matured.'* 
See  also  King  v.  International  Building  Union^  170  111,  135; 
Wierman  v.  International  Building  Loan  and  Investment  Un- 
ion ;  67  111.  App.  550  ;  H^e  Baltimore  Building  and  Loan  As- 
sociation v.  Powhatan  Improvement  Co,  et  aLy  87  Md.  59; 
Eversmann  v.  Schmitty  53  Ohio  St.  174. 

The  Ohio  case  was  recently  followed  by  the  circuit  court 
of  the  United  States  for  the  district  of  Wyoming,  Judge  Riner 
sitting,  in  the  case  of  The  Columbia  Building  and  Loan  As- 
sociation  v.  William  Jungquist  and  Marie  Jungquist^  111  Fed. 
Rep.  645. 

Authorities  are  cited  as  contra^  some  of  which  can  be  dis- 
tinguished from  the  conclusions  here  reached,  others  cannot. 
It  would  be  of  no  service  to  review  them  at  length.  The  judg- 
ment will  be  reversed  with  instructions  to  the  lower  court  to 
dismiss  the  action. 

Reversed, 
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[Ho.  1999.] 

Wilson  v.  The  Union  Distilling  Company  bt  al. 

1.  Referees — Discretion  of  Court. 

When  the  trial  of  an  issue  of  fact  requires  the  examination  of  any  long 
account  on  either  side,  a  reference  may  be  ordered,  but  whether  or 
not  a  case  shall  be  sent  to  a  referee  is  discretionary  with  the  court 

2.  Practice  in  Civil  Actions — Pleading — Prayer  for  Relief. 
Where  an  answer  has  been  interposed  in  an  action,  the  relief  which  may 

be  allowed  is  not  dependent  on  the  prayer  of  the  complaint,  but 
any  relief  may  be  granted  consistent  with  the  case  made  by  the 
complaint  and  embi'aced  within  the  issues.  And  if,  under  the 
pleadings  and  proofs,  the  plaintiff  is  entitled  to  a  judgment  at  law, 
the  fact  that  his  prayer  is,  in  form,  for  relief  in  equity  is  without 
significance. 

3.  Same — Referees — Accounting. 

Plaintiff  alleged  that  defendant  had  collected  a  certain  amount  of  money 
on  accounts  assigned  to  him  under  a  written  contract,  whereby  de- 
fendant was  to  pay  over  the  amount  collected  to  plaintiff,  less  his 
reasonable  costs  and  charges,  alleged  what  was  a  reasonable  charge 
and  prayed  that  defendant  be  compelled  to  account  for  the  money 
collected,  and  that  plaintiff  have  judgment  for  the  amount  less  the 
reasonable  costs  and  charges.  Defendant  alleged  a  contemporaneous 
parol  agreement,  whereby  he  was  authorized  to  employ  a  collector 
at  a  certain  salary  and  expenses,  and  that  the  payment  of  such 
salary  and  expenses  together  with  defendant's  compensation  had 
consumed  the  amount  collected.  Held  that  the  action  was  one  for 
trial  by  a  jury  and  did  not  require  a  reference  to  a  referee. 

4.  Pleading — Objbotions  Waived. 

In  an  action  to  recover  money  collected  by  defendant  for  plaintiff,  where 
the  complaint  alleged  the  amount  not  as  upon  plain tiff^s  knowledge, 
but  as  in  accordance  with  defendant's  statement  and  the  allegation 
was  not  challenged  in  the  trial  court,  as  against  an  objection  raised 
on  appeal,  plaintiff  will  be  held  to  have  adopted  defendant's  state- 
ment so  that  the  effect  is  the  same  as  if  directly  alleged  by  plain- 
tiff. 

5.  EyiDSNQE — Written  and  Parol  Contracts. 

Evidence  of  a  prior  or  contemporaneous  parol  agreement  is  never  ad- 
missible to  vary  the  terms  of  a  valid  written  contract. 

6.  Same. 

In  an  action  to  recover  money  collected  by  defendant  for  plaintiff  upon 
accounts  assigned  to  defendant  for  that  purpose  by  a  written  con- 
tract, wherein  defendant  agreed  to  pay  the  money  over  to  plaintiff 


1 


480  Wilson  v.  Distilling  Co.  [Sept.  T., 

as  collected  after  deducting  his  reasonable  cost  and  charges,  evi- 
dence of  a  contemporaneous  agreement,  whereby  defendant  was  to 
employ  a  collector  at  a  certain  salary  per  week  and  expenses,  to 
make  the  collections,  was  inadmissible  in  defense  as  it  was  in  con- 
flict with  the  written  contract 

7.  Evidence— ExPEBT  Witnesses — Customs. 

In  an  action  to  recover  money  collected  by  defendant,  an  attorney,  un- 
der a  contract  wherein  he  was  to  turn  over  the  money  as  collected 
to  plaintiff  less  his  reasonable  cost  and  charges  for  making  the  col- 
lection, where  an  issue  was  made  as  to  what  was  a  reasonable 
charge  for  the  services,  other  attorneys  engaged  in  the  business  of 
collecting  were  competent  expert  witnesses  to  testify  as  to  what  was 
a  reasonable  charge,  and  it  was  admissible  evidence  for  them  to 
testify  as  to  what  was  a  customary  charge  for  such  services  amongst 
attorneys  doing  that  kind  of  business. 

Appeal  from  the  District  Court  of  Arapahoe  County. 

Mr.  E.  H.  Wilson,  pro  se,  and  Mr.  E.  E.  Edmonds,  for  ap- 
pellant. 

Messrs.  Felker  &  Dayton,  for  appellees. 
Thomson,  J. 

On  the  9th  day  of  May,  1896,  the  appellees,  the  appellant, 
and  one  Albert  Hall  entered  into  an  agreement  in  writing, 
which,  after  reciting  an  indebtedness  from  Hall  to  the  ap- 
pellees in  various  sums,  aggregating  $4,013.99,  provided  for 
the  assignment  by  Hall,  to  the  appellant  of  certain  accounts 
owing  to  Hall,  to  secure  the  latter's  debt  to  the  appellees ; 
the  appellant,  who  was  an  attorney  at  law,  agreeing  to  col- 
lect the  accounts  with  all  convenient  speed  and  dispatch,  and, 
after  deducting  his  reasonable  costs  and  charges  for  collecting 
the  same,  to  pay,  at  the  expiration  of  every  thirty  dayB,  the 
sums  collected  to  the  appellees. 

On  June  14, 1897,  the  appellees  brought  this  suit  against 
the  appellant,  setting  forth  the  contract,  and  alleging  that  he 
had  collected,  on  the  accounts,  a  large  sum  of  money,  stated 
by  himself  to  be  $2,625.93,  of  which  he  had  paid  to  the  plain- 
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tifts  the  sum  of  HSOO,  and  no  more.  It  was  also  averred  that 
the  reasonable  costs  and  charges  of  the  defendant  for  making 
the  collections  did  not  exceed  twenty-five  per  cent  of  the 
amount  collected.  The  prayer  was  that  the  defendant  be 
compelled  to  account  for  the  moneys  collected  by  him ;  that 
he  be  allowed  his  reasonable  costs  and  charges  for  making  the 
collections,  and  that  the  plaintiffs  have  judgment  for  the 
residue. 

The  defense  sought  to  be  interposed  was  an  alleged  parol 
agreement  between  the  parties,  made  contemporaneously 
with  the  execution  of  the  written  contract,  whereby  the  de- 
fendant was  authorized  to  employ  a  collector  at  a  salary  of 
#15.00  per  week  and  expenses,  to  travel  about  and  en- 
deavor to  collect  the  accounts;  the  employment  of  a  col- 
lector pursuant  to  the  agreement,  and  the  payment  of  his 
salary  and  expenses  for  a  year,  whereby,  in  connection  with 
the  time  and  services  of  the  defendant  himself,  the  sums  col- 
lected were  consumed,  so  that  the  amount  which  he  had 
paid  to  the  plaintiffs  was  more  than  was  due  them. 

Before  the  cause  came  on  for  trial,  the  defendant  moved 
the  court  for  an  order  of  reference,  on  the  grounds  that  the 
action  was  brought  to  obtain  an  accounting,  and  that  die  ex- 
amination of  a  long  and  complicated  account  was  necessary. 
The  motion  was  denied.  Against  the  defendant's  objection, 
the  cause  was  submitted  to  a  jury,  who,  after  hearing  the 
evidence,  and  being  instructed  by  the  court,  returned  a  ver- 
dict of  $1,669.45  for  the  plaintiffs.  Judgment  was  entered 
on  the  verdict,  and  the  defendant  appealed. 

The  first  question  to  be  considered  is  whether  the  court 
erred  in  denying  the  motion  for  a  reference,  and  submitting 
the  cause  to  a  jury.  The  complaint  alleged  the  collection 
by  the  defendant  of  a  large  amount  of  money,  which,  on  the 
latter's  statement,  was  fixed  at  $2,625.93.  An  order  of  ac- 
counting was  prayed  to  ascertain  the  amount  collected,  and 
the  amount  to  which  the  defendant  was  entitled  for  its  col- 
lection, and  judgment  was  demanded  for  the  residue.  What 
the  pleader's  opinion  was  of  the  nature  of  the  proceeding  he 
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instituted,  is  not  very  clear  from  the  pleading  he  drew.  But 
no  facts  were  alleged  which  brought  the  action  within  the 
jurisdiction  of  a  court  of  equity.  The  suit  was  for  the  re- 
cover^' of  moneys  collected  by  the  defendant  for  the  appellees, 
after  his  reasonable  costs  and  charges  should  be  deducted. 
It  was,  therefore,  cognizable  only  at  law,  and  was  triable  by 
a  jury,  unless  the  nature  of  the  action  required  a  reference. 
The-  grounds  of  the  motion  to  refer  were  that  the  suit  was 
brought  for  an  accounting,  and  that  the  examination  of  a  long 
and  complicated  account  was  necessary  to  the  determination 
of  the  cause.  A  reference  may  be  ordered  when  the  trial  of 
an  issue  of  fact  requires  the  examination  of  any  long  account 
on  either  side.  Mills^  Ann.  Code,  sec.  204.  But  whether  a 
case  shall  be  sent  to  a  referee,  is  discretionary  with  the  court. 
Possibly,  conditions  might  exist  which  would  render  a  refusal 
to  order  a  reference  an  abuse  of  judicial  discretion,  and,  there- 
fore, erroneous ;  but  it  is  needless  to  speculate  concerning  a 
hypothetical  case.  Such  conditions  had  no  existence  in  the 
case  at  bar.  That  the  complaint  concluded  with  a  prayer  for 
an  accounting  does  not,  in  the  least,  affect  the  situation. 
Where  an  answer  has  been  interposed,  the  relief  which  may 
be  allowed  is  not  dependent  upon  the  prayer.  Any  relief 
may  be  granted,  consistent  with  the  case  made  by  the  com- 
plaint, and  embraced  within  the  issue.  Mills'  Ann.  Code, 
sec.  169;  Kayier  v.  Maugham^  8  Colo.  232;  Andrews  v. 
CarlUey  20  Colo.  370;  Waterhury  v.  Fisher^  6  Colo.  App. 
362.  And  if,  under  the  pleadings  and  proofs,  the  plaintiffs 
were  entitled  to  a  judgment  at  law,  the  fact  that  their  prayer 
was  in  the  form  of  a  prayer  for  relief  in  equity,  is  without 
significance.  Becker  v.  Pug\  9  Colo.  589.  Nor  is  the  ob- 
jection to  the  complaint  that  it  averred  the  amount  collected, 
not  as  of  the  plaintiffs'  own  knowledge,  but  as  in  accordance 
with  the  defendant's  statement,  now  tenable.  Certainly  such 
pleading  in  an  action  at  law  is  not  to  be  commended ;  but  the 
allegation  passed  unchallenged  in  the  court  below,  and,  as 
against  the  objection  made  here,  the  plaintiffs  must  be  held 
to  have  adopted  the  defendant's  statement,  so  that  the  effect 
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is  the  same  as  if  the  averment  had  proceeded  directly  from 
them. 

At  the  trial,  the  questions  to  be  determined  were,  what  was 
the  amount  that  was  collected?  and  what  was  the  value  of 
the  defendant's  services  for  the  collection  ?  and  there  was  no 
more  necessity  to  turn  the  case  over  to  a  referee  than  there  is 
in  any  action  brought  upon  a  money  demand  against  which 
the  defendant  may  have  a  legitimate  set-off  or  counterclaim. 
The  cause  was  properly  tried  by  a  jury. 

At  the  trial,  the  defendant  sought  to  prove  that  before,  or 
at  the  execution  of  the  written  contract,  there  was  a  parol 
agreement  which  authorized  the  incurring  by  him  of  certain 
expenses  in  connection  with  the  collection,  or  attempted  col- 
lection, of  the  accounts  generally.  The  following  statement 
by  his  attorney,  made  in  court  during  the  trial,  serves  to  ac- 
quaint us  with  the  nature  of  the  evidence  he  proposed  to  in- 
troduce :  "  We  offer  to  show  by  the  witness  Hall,  that  before 
the  execution  of  this  agreement  and  the  assignment  of  these 
accounts,  he  refused  to  execute  the  agreement  only  upon  con- 
dition that  his  bookkeeper,  Nathan  T.  Plummer,  should  be 
employed  by  the  assignee,  Mr.  Wilson,  and  that  Mr.  Plum- 
mer should  receive  for  his  services  the  sum  of  $15.00  per  week 
and  his  traveling  expenses." 

We  ag^ee  with  counsel  that  a  contract  may  rest  partly  in 
writing,  and  partly  in  parol,  and  also  that  in  certain  cases, 
parol  evidence  of  extraneous  facts  and  circumstances  is  ad- 
missible in  explanation  of  a  written  agreement.  1  Greenl. 
Ev.  §  282  et  seq.  But  the  written  and  parol  parts  of  the 
contract  must  be  consistent  with  each  other,  and  proof  of 
the  outside  facts  and  circumstances  may  be  resorted  to  for 
the  purpose  only  of  ascertaining  what  the  parties  meant  by 
the  language  employed  in  the  writing.  In  both  cases  parol 
evidence  is  admissible  to  enable  the  court  or  jury  to  find  what 
the  contract  really  was.  But  such  evidence  of  prior  or  con- 
temporaneous facts  is  never  allowable  to  contradict  or  vary 
the  terms  of  a  valid  written  instrument.  1  Greenl.  Ev.  §  275. 
The  evidence  upon  which  the  defendant  insisted  at  the  trial, 
Vol.  XVI— 28 
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and  of  the  character  of  which  the  statement  we  have  qaoted 
is  given  only  as  an  illustration,  does  not  come  within  either 
of  those  cases.  The  agreement  he  sought  to  prove  author- 
ized the  employment  by  him  of  a  collector  at  a  salary  aod  ex- 
penses to  travel  and  work  in  the  collection  of  the  accounts. 
Necessarily  such  salary  and  expenses  would  be  chargeable 
against  the  plaintiffs  without  reference  to  the  collector's  suc- 
cess or  want  of  success  in  making  the  collections.  But  by 
the  express  terms  of  the  written  contract,  the  defendant  was 
to  receive  compensation  only  for  the  collections  actually  made. 
He  explicitly  agreed  to  collect  the  accounts  with  all  con- 
venient speed  and  dispatch,  and  after  deducting  his  reason- 
able costs  and  charges  for  collecting  the  same,  to  pay  the 
sums  collected  to  the  plaintiffs  at  the  expiration  of  every 
thirty  days.  At  each  monthly  payment,  the  defendant  was 
to  deduct  from  the  sums  then  collected,  his  costs  and  charges 
for  collecting  those  sums,  and  turn  the  residue  over  to  the 
plaintiffs.  Under  the  agreement  which  the  defendant  sought 
to  prove,  he  would  have  been  entitled  to  the  same  costs  and 
charges,  whether  the  collections  were  made  or  not.  There 
was  a  fatal  conflict  between  the  parol  and  the  written  con- 
tract ;  and  to  permit  proof  of  the  former  would  have  in- 
volved a  denial  of  elementary  principles. 

The  plaintiffs  introduced  a  number  of  attorneys  engaged 
in  the  business  of  collecting  accounts  to  prove  what  the  col- 
lection of  the  accounts  placed  in  the  defendant's  hands  was 
reasonably  worth.  The  introduction  of  the  evidence  met 
with  vigorous  resistance  from  the  defendant,  and  he  now  says 
its  admission  was  error.  Some  of  the  witnesses,  in  making 
their  estimate  of  value,  testified  to  the  custom  of  lawyers 
engaged  in  the  business  of  collecting,  and  the  ground  of 
defendant's  objection  to  the  evidence  is  that  knowledge  of 
the  custom  was  not  brought  home  to  him,  either  actually  or 
presumptively.  The  custom  spoken  of  was  not  asserted  as 
the  foundation  of  a  right,  or  a  ground  of  liability,  or  as  a 
usage  which  had  become  a  local  law,  and  with  reference  to 
which  the  parties  must,  therefore,  be  presumed  to  have  con- 
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tracted.  See  Bouvier's  Law  Dictionary,  tit.  Custom.  The 
complaint  alleged  that  the  reasonable  costs  and  charges  for  col- 
lecting the  accounts  were  not  to  exceed  twenty-five  per  cent 
of  the  amount  collected.  The  answer  denied  that  such  rea- 
sonable costs  and  charges  did  not  exceed  twenty  five  per  cent, 
and  averred  that  the  reasonable  costs  and  charges  for  the  col- 
lection of  the  accounts,  was,  in  addition  to  the  expenses  in- 
curred, fifty  per  cent  of  the  amount  collected.  The  latter 
averment  was  denied  by  the  replication.  Under  the  issue  so 
made,  the  question  was  not  what  the  custom  of  collectors  was, 
but  what  were  the  reasonable  costs  and  charges  to  be  deducted 
for  the  collections.  It  does  not  appear  that  any  proceedings 
were  had  in  the  matter  of  the  collections,  whereby  costs  were 
incurred,  so  that  it  was  only  the  reasonableness  of  the  charges 
that  was  to  be  inquired  into,  and  the  question  was  one  of  value. 
The  witnesses  were  competent  to  testify  what  it  was  worth  to 
make  these  collections,  and  that  to  aid  them  in  forming  their 
opinion,  they  resorted  to  the  custom  of  collectors  in  Denver, 
is  without  significance.  They  had  the  right  to  draw  upon 
such  custom,  or  upon  any  other  outside  fact  for  the  data 
which  would  enable  them  to  fix  the  just  compensation  to 
which  the  defendant  was  entitled,  but  neither  such  custom 
nor  such  other  fact  was  a  factor  in  the  case,  and  the  law  ap- 
plicable to  custom  was  not  involved.  We  are  not  advise<l 
how  the  question  of  the  defendant's  reasonable  charges  could 
have  been  determined  by  any  other  method,  or  how  the  value 
of  his  services  could  be  found,  except  upon  the  testimony  of 
experts.  No  better  or  other  method  was  suggesteil  at  the 
trial,  and  none  is  suggested  now.  The  defendant  made  no 
effort  to  weaken  the  testimony  which  was  given,  or  to  show 
that  the  witnesses  undervalued  his  services.  On  the  question 
of  compensation,  his  sole  proposition  of  proof  that  by  virtue 
of  a  parol  agreement,  contemporaneous  with,  or  prior  to,  the 
written  contract,  he  had  employed  a  collector  to  work  upon 
the  accounts,  whose  salary  and  expenses  had  swallowed  up 
the  money  brought  in  by  the  collections,  was  properly  and 
righteously  rejected.     The  court  submitted  tlie  case  to  the 
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jury  fairly,  and  their  verdict  was  fully  warranted  by  the  evi- 
dence. 
Let  the  judgment  be  affirmed. 

WiLBOlsf^  P.  J.,  not  sitting. 


16    43d 
19    308 


[So.  2010.] 

The  State  Board  of  Land   Commissioners  bt  aXj. 

V.  Carpenter  et  al. 


1.  State  Board  of  Land  Comhissioners — Leasiko  School  Lands 

—Mandamus. 
The  action  of  the  state  board  of  land  commissioners  in  leasing  the  state 
school  lands  involves  no  discretionary,  political  or  governmental 
power  of  the  executive  department,  and  where  the  board  leased 
certain  mineral  school  land  and  afterwards  wrongfully  canceled 
the  lease  and  executed  a  lease  thereof  to  another  party,  an  action 
of  mandamus  may  be  maintained  against  the  board  in  favor  of  the 
former  lessee  to  compel  the  cancellation  of  the  latter  lease  and  re- 
instatement of  the  former. 

2.  Same— Certiorari. 

Where  the  state  board  of  land  commissioners  wrongfuUy  canceled  a 
lease  of  state  school  lands  on  the  ground  that  the  rent  was  delin- 
quent, when  in  fact  it  was  not,  and  executed  a  lease  thereof  to  an- 
other party,  the  act  was  not  judicial  in  its  nature  and  is  not  subject 
to  review  on  certiorari.  Mandamus  and  not  eertiorari  is  the  proper 
remedy  to  enforce  the  rights  of  the  former  lessee. 

3.  Landlord  and  Tenant— Execution  of  Contract — Possession. 
The  taking  possession  of  and  occupying  the  demised  premises  of  the 

lease  by  a  lessee  is  an  acceptance  of  the  lease  and  equivalent  to  an 
execution  of  the  instrument  itself,  and  a  failure  of  the  lessee  under 
such  circumstances  to  sign  the  lease  does  not  invalidate  the  con- 
tract 

Appeal  from  the  Dittrict  Court  of  Arapahoe  County. 

Mr.  David  M.  Campbell,  attorney  general,  and  Mr.  Dan- 
iel E.  Parks,  for  appellants. 

Mr.  J,  E.  RiZER,  for  appellees. 
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GUNTEB,  J. 

In  1893,  the  State  Board  of  Land  Commissioners  leased 
to  Carpenter  certain  mineral  school  lands.  Possession  was 
taken,  and  mining  operations  begun.  Id  1895,  Carpenter, 
by  indorsement  on  the  lease,  assigned  an  interest  therein  to 
coappellees.  This  assignment  was  accepted  by  the  board, 
and  a  new  bond  executed.  Mining  operations  were  continued 
until  September  9,  1897.  Up  to  that  date  appellees  had  ex- 
pended about  $3,000,  in  developing  the  property.  August  4, 
1897,  the  board  ordered  the  lease  canceled,  and  relet  the 
premises  to  appellant  Joyce.  September  9,  1897,  appellees 
were  notified  of  the  cancellation  and  the  reletting ;  also  that 
the  ground  for  cancellation  was  nonpayment  of  rent.  They 
were  further  notified  to  discontinue  mining  operations.  The 
rent  was  not  delinquent.  Appellees  promptly  petitioned  the 
board  for  a  cancellation  of  the  Joyce  lease,  and  a  reinstate- 
ment of  their  lease.  This  was  denied.  Thereupon  appellees 
filed  their  complaint  in  the  district  court,  presenting  above 
facts,  and  asked  cancellation  of  the  Joyce  lease,  reinstatement 
of  their  lease  and  other  appropriate  relief. 

Appellants  demurred  generally  thereto.  They  stood  by 
their  overruled  demurrer,  and  this  appeal  is  from  the  judg- 
ment on  the  complaint  consequent. 

According  to  these  facts,  a  wrong  was  done  appellees.  By 
the  decree  of  the  district  court  canceling  the  Joyce  lease,  and 
reinstating  the  lease  of  appellees,  the  wrong  was  righted. 
Appellants  contend,  however, 

I.  That  an  action  will  not  lie  against  the  State  Board  of 
Land  Commissioners  ;  that  it  is,  in  effect,  a  suit  against  the 
state. 

This  question  was  ruled  in  Greenwood  Cemetery  Land 
Co.  V.  John  L.  Routt  et  al.,  17  Colo.  156 ;  28  Pac.  Rep.  1125. 
There  the  board  contracted  to  sell  school  lands  to  the  company. 
The  company  tendered  payment  and  demanded  execution  and 
delivery  of  the  patent.  This  refused,  the  company  brought 
mandamus  against  the  board.     Defendants  contended  the 
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action  would  not  lie  against  Routt,  as  governor,  by  reason  of 
his  being  the  head  of  the  executive  department.  The  action 
was  sustained  upon  the  ground  that  the  duties  of  the  board, 
and  each  member  thereof,  in  conducting  sales  of  school  lands, 
were  not  discretionary,  political  or  governmental,  but  were 
performed  upon  a  purely  business  basis.  In  the  course  of 
the  opinion,  the  court  says,  quoting  Marhury  v.  Madison^  1 
Cranch,  170: 

"  It  is  not  by  the  office  of  a  person  to  whom  the  writ  is  di« 
rected,  but  by  the  nature  of  the  thing  to  be  done,  that  the 
propriety  or  impropriety  of  issuing  a  mandamus  is  to  be  de- 
termined." 

It  further  says : 

^^  No  one  can  carefully  read  the  statute  regulating  the  sale 
of  public  lands  without  reaching  the  conclusion  that  it  was  in- 
tended to  place  the  proceedings  of  the  land  board  in  conduct* 
ing  such  sales  upon  a  purely  business  basis ;  there  is  nothing 
of  a  political  nature  or  of  a  discretionary  character  in  the  du- 
ties of  the  board,  or  of  any  member  or  officer  thereof,  in  the 
matter  of  conducting  such  sales  or  in  their  subsequent  deal- 
ings with  purchasers ;  the  transactions  are  commercial  rather 
than  political  or  governmental." 

Further :  '*  When  the  governor  has  had  his  day  in  court 
in  a  suit  or  action  with  a  private  citizen  in  a  matter  affect- 
ing a  specific  vested  right  of  the  latter  and  not  involving  the 
political,  governmental  or  other  discretionary  power  of  the 
former  and  the  action  is  finally  determined  in  favor  of  the 
citizen,  there  can  be  no  doubt  that  it  is  the  duty  of  the  gov- 
ernor, the  same  as  any  other  party,  to  yield  obedience  to  the 
judgment  of  the  court." 

The  present  action,  the  purpose  of  which  is  to  secure  the 
rights  of  appellees  vested  under  a  lease  running  to  them 
from  the  state  board  of  land  commissioners,  is  within  the 
principle  above  announced.  No  discretionary,,  political  or 
governmental  power  of  the  executive  branch  of  the  state 
government  will  be  invaded  by  granting  the  relief  herein 
prayed. 
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II.  Counsel  further  contend  that  if  appellees  had  a  rem- 
edy it  was  certiorari. 

"  The  writ  (certiorari')  shall  be  granted  in  all  cases  where 
an  inferior  tribunal,  board  or  officer,  exercising  judicial  func* 
tions  has  exceeded  the  jurisdiction  or  greatly  abused  the 
discretion  of  such  tribunal,  board  or  officer,  and  there  is  no 
appeal,  nor  in  the  judgment  of  the  court  any  plain,  speedy 
and  adequate  remedy."     Mills'  Code,  sec.  297. 

"  The  review  upon  the  writ  shall  not  be  extended  further 
than  to  determine  whether  the  inferior  tribunal,  board  or  offi- 
cer has  regularly  pursued  the  authority  of  such  tribunal,  board 
or  officer."     Mills*  Code,  sec.  303. 

'*  The  writ  of  certiorari  provided  by  chapter  28  of  the  Code 
of  Civil  Procedure,  is  the  same  in  substance  as  the  common- 
law  writ  which  lies  for  the  removal  of  causes  from  an  inferior 
to  a  superior  tribunal."  In  lie  Rogers^  14  Colo.  18 ;  22  Pac. 
Rep.  1053  ;  Mlis  v.  People,  15  Colo.  App.  341 ;  62  Pac.  Rep. 
232. 

"  The  court  does  not  re\dew,  by  certiorari^  an  order,  action 
or  proceeding,  unless  it  be  judicial  in  its  nature,  and  not  leg- 
islative or  merely  ministerial."  Hams  on  the  Law  of  Cer- 
tiorari, p,  3,  §  2 ;  p  14,  §  14,  and  authorities  cited;  People  ex 
reL  V.  Dist,  Courtj  6  Colo.  534. 

"  The  necessity  of  notice  in  the  inception  and  the  conclu- 
sive character  of  the  determination  are,  perhaps,  as  good  a  test 
as  any  other  as  to  what  proceedings  are  judicial."  Home  Im* 
Co.v.  Flint,  13  Minn.  p.  244. 

In  this  case  the  board,  acting  as  the  administrative  agent  of 
the  state,  on  the  ground  that  rent  was  delinquent,  canceled 
the  lease  of  appellees  and  relet  to  appellant  Joyce.  The  rights 
of  appellees  were  not  concluded  by  this  action ;  whether  the 
facts  were  sufficient  to  sustain  this  order,  was  open  to  ques- 
tion in  any  court  of  competent  jurisdiction.  The  determina- 
tion by  the  board  of  the  rights  of  the  parties  not  being 
conclusive,  its  action  was  not  judicial  in  its  nature.  The 
proceeding  not  being  judicial  in  its  nature,  was  not  subject 
to  review  on  certiorari. 
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Further,  the  error  of  the  board  was  not  in  exceeding  its  ju- 
risdiction, or  in  failing  to  regularly  pursue  its  authority,  but 
in  its  action  upon  the  merits;  in  ordering  the  lease  canceled 
for  default  in  rent,  when  rent  was  not  delinquent.  This  suit 
goes  to  the  merits  of  the  case,  to  determine  whether,  on  the 
facts,  the  board  could  cancel  the  lease  of  appellees,  and  relet 
to  Joyce.  Upon  an  investigation  of  the  merits  of  the  case, 
the  relief  of  appellees  is  dependent.  Such  is  not  the  province 
of  certiorari. 

**  While  power  is  vested  in  the  courts  by  certiorari  to  review 
the  proceedings  of  all  inferior  jurisdictions,  to  correct  jurisdic- 
tional errors,  they  will  not  rejudge  their  judgments  on  the 
merits.  The  correctional  power  extends  no  further  than  to 
keep  them  within  the  limits  of  their  jurisdiction,  and  to  compel 
them  to  exercise  it  with  regularity."  Aldermen  of  Denver  v. 
Barrow,  18  Colo.  466  ;  22  Pac.  Rep.  784 ;  Union  Pacific  Ry. 
Co.  V.  Bowler^  4  Colo.  App.  25  ;^  34  Pac.  Rep.  940. 

Certiorari  would  not  lie  herein. 

III.  The  failure  of  lessees  to  sign  the  lease,  did  not  invali- 
date it.  Taking  possession  of  the  demised  premises  and  oc- 
cup}ring  them  under  the  lease,  was  an  acceptance  of  the  lease 
and  equivalent  to  an  execution  of  the  instrument  itself.  The 
contract  under  such  circumstances  is  not  unilateral.  Fitton 
V.  The  Inhabitants  of  Hamilton  City^  6  Nev.  196 ;  McFarlane  v. 
Williams,  107  111.  33. 

Appellees  adopted  the  proper  remedy.  The  facts  appearing 
by  the  complaint  justified  the  relief  granted  below. 

Let  the  judgment  be  affirmed. 

Ajffvnned* 
Wilson,  P.  J.,  not  sitting. 
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The  King  Shoe  Company  v.  Chittenden,  Executor  of 

Webb. 
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1.  Sales— Attachment— EviDBNOs. 

A  merchant  ordered  a  bill  of  goods  but  before  delivery  countermanded 
the  order.  By  misunderstanding  the  goods  were  shipped  but  were 
set  apart  by  the  merchant  and  his  clerks  were  directed  not  to  use 
the  goods.  The  agent  of  the  shipper  came  and  received  the  goods 
and  made  an  effort  to  sell  them  to  other  parties  but  failed.  He 
then  left  the  goods  with  the  merchant  with  the  understanding  that 
the  revocation  of  the  order  had  been  accepted  and  that  as  soon  as 
the  agent  could  dispose  of  them  the  merchant  would  ship  them  to 
such  point  as  the  agent  should  direct.  Before  they  were  shipped 
they  were  attached  by  creditors  of  the  merchant.  Held  that  the 
title  to  the  goods  never  vested  in  the  merchant.  And  in  a  re- 
plevin suit  by  the  shipper  of  the  goods  against  the  executor  of  the 
officer  who  attached  the  goods,  the  agent  of  the  shipper  was  a  com- 
petent witness. 

JErrar  to  the  Diitrict  Court  of  Arapahoe  County. 

Messrs.  Bigkslbb,  McLean  &  Bennett,  for  plaintiff  in 
error. 

Mr.  John  T.  Bottom,  Mr.  Charles  J.  Hughes,  Jr.,  and 
Messrs.  Rooebs,  Cuthbebt  &  Ellis,  for  defendant  in 
error. 

Gunteb,  J. 

Plaintiff  in  error  brought  replevin  against  Webb,  as 
sheriff,  for  shoes  held  under  writs  of  attachment  and  execu- 
tion against  Estes.     The  defense,  title  in  Estes. 

On  trial  a  deposition  tendered  by  plaintiff  was  excluded, 
and  a  nonsuit  entered.  Plaintiff  says  the  rejection  of  the 
deposition  was  error.  This  defendant  denies,  and  further 
contends  the  ruling  was  without  prejudice,  because  with  the 
deposition  in,  plaintiff  had  no  case. 

The  facts  pertinent  are :  Estes  ordered  shoes  of  plaintiff. 
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then  countermanded  the  order.  Through  some  misunder- 
standing, the  goods  were  shipped,  reaching  the  business 
house  of  E^tes  in  his  absence.  He  arriving,  said  to  his  clerks 
that  the  order  had  been  revoked,  and  that  plaintiff  would 
send  its  agent  to  take  charge  of  and  sell  the  goods  to  some 
one  else.  Under  instructions  of  Estes,  the  goods  were  set 
apart,  and  the  clerks  ordered  not  to  use  them.  The  agent 
of  plaintiff  came,  received  the  goods,  and  made  efforts  to  sell 
them  to  third  parties.  Failing,  he  left  the  goods  set  aside 
with  the  understanding  between  Estes  and  himself  that  the 
revocation  of  the  order  had  been  accepted ;  that  the  goods 
were  the  property  of  plaintiff ;  and  that  Estes  would  ship 
the  goods  as  soon  as  the  agent  could  dispose  of  them  to  such 
point  as  agent  of  plaintiff  might  <lii*ect. 

This  in  November,  1896.  While  the  goods  were  still 
being  held  under  this  agreement,  March,  1897,  they  were 
levied  upon  under  the  above  writs  as  the  property  of  Estes. 

From  the  foregoing  facts,  title  to  the  goods  was  not,  at 
any  time,  in  Estes. 

The  deposition  of  the  salesman  taking  the  Estes  order, 
and  who  was  sent  by  plaintiff  to  receive  and  dispose  of  the 
shoes,  was  necessary  in  establishing  the  foregoing  facts. 

This  was  rejected.  The  reason  assigned  below  for  the  ex- 
clusion and  ui'ged  here  in  support  thereof,  is  that  the  depo- 
nent was  incompetent  to  testify  under  section  4816,  2  Mills' 
Ann.  Stats. 

Section  4822,  2  Mills'  Ann.  Stats.,  so  far  as  pertinent, 
reads  thus  :  ^^  All  peraons,  without  exception,  other  than 
those  specified  *  *  *  in  the  ♦  *  *  second  ♦  *  *  section, 
may  be  witnesses."  The  second  section  herein  mentioned 
is  4816,  supra^  and  so  far  as  pertinent,  is,  ^*  That  no  party 
to  any  civil  action,  *  *  *  or  person  directly  interested  in 
the  event  thereof,  shall  be  allowed  to  testify  therein  *  *  ♦ 
by  virtue  of  the  foregoing  section  (4822,  supra)^  when  any 
adverse  party  sues  or  defends  as  the  executor  of  any  deceased 
person." 

There  is  no  limitation  on  common-law  competency  by  sec- 
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tion  4816.     Its  effect  is  to  exclude  the  cases  enumerated  in 
section  4816  from  the  operation  of  section  4822. 

The  combined  effect  of  sections  4816  and  4822,  so  far  as 
material  to  the  question  before  us,  is  to  enlarge  common-law 
competency  so  as  to  embrace  all  persons,  except  those  within 
section  4816,  and  as  to  those  to  leave  competency  as  at 
common  law.  *'  Competency  as  witnesses  of  persons  not 
parties  to  the  record  is  presumed  until  the  contrary  appears, 
and  the  onus  is  upon  the  objector  to  show  the  incompetency.'' 
Johnson  V.  Lightsey^  73  Am.  Dec.  460.  So  far  as  the  evidence 
discloses,  deponent  had  no  direct  interest  in  the  event  of 
the  action.  He  was  only  the  agent  of  plaintiff  in  taking  the 
original  order  of  Estes,  and  the  agent  of  plaintiff  in  making 
disposition  of  the  goods  ordered.  As  to  which  matters 
within  the  scope  of  his  agency  his  testimony  went. 

That  the  witness  was  not  directly  interested  in  the  event 
of  the  action,  and  was  competent  to  testify  under  the  com- 
mon law.     1  Green],  on  Evidence,  §§  386,  390. 

The  witness  was  competent  at  common  law,  for  the  fur- 
ther reason  that  his  testimony  went  to  the  above  enumerated 
acts  performed  by  him,  as  agent,  within  the  scope  of  his  em- 
ployment. 

1  Greenl.  on  Evidence,  §  416,  says  :  "  The  third  class  of 
cases  excepted  out  of  the  general  rule  is  that  of  agents  *  *  ♦ 
and  other  servants  when  offered  to  prove  the  making  of 
contracts,  the  receipt  or  payment  of  money,  the  receipt  or 
delivery  of  goods  and  other  acts,  done  within  the  scope  of 
their  employment." 

This  witness,  having  no  direct  interest  in  the  event  of  the 
action,  is  not  within  section  4816  ;  hence  competent  to  tes- 
tify under  section  4822.  Further,  being  competent  under 
the  common  law  to  testify,  and  common-law  competency 
not  being  abridged  by  our  statute,  his  deposition  should 
have  been  received.  The  deposition  went  to  material  mat- 
ters.    Prejudicial  error  was  committed  in  its  rejection. 

The  judgment  will  be  reversed. 

Reversed* 

WiLSOK,  p.  J.,  not  sitting. 
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[No.  2008.] 

Fbaseb  &  Chalmebs  v.  The  Mines  Leasino  Company 

BT   AL. 

1.  Corporations— >Aknual  Bspobts — Liability  of  Dirbctobs. 

Where  a  foreign  corporation  filed  with  the  secretary  of  state  on  Feb- 
ruary 20,  1896,  its  certificate  appointing  an  agent  and  the  other 
credentials  required  by  statute  to  authorize  such  corporation  to  do 
business  in  this  state,  and  on  February  13,  1897,  filed  its  annual 
financial  report  as  required  by  section  491,  Mills'  Ann.  Stats.,  the 
corporation  was  not  in  default  in  the  filing  of  such  annual  report, 
so  as  to  make  its  directors  personally  liable  for  its  debts.  No  such 
report  was  required  to  be  filed  within  sixty  days  after  the  first  day 
of  January,  1896. 

Appeal  from  the  District  Court  of  Arapahoe  CownJty. 

Messrs.  Johnson  &  SBfiTH,  for  appellants. 

Mr.  Chables  H.  Toll  and  Mr.  D.  V.  Bubns,  for  appel- 
lee, Frank  L.  Underwood. 

GUNTEB,  J. 

February  20, 1896,  The  Mines  Leasing  Company,  a  cor- 
poration organized  in  1895,  under  the  laws  of  West  Virginia, 
filed  in  the  office  of  the  secretary  of  state  of  Colorado  its 
certificate  designating  an  agent  and  the  other  credentials  re- 
quired by  Mills'  Ann.  Stats,  sees.  499-500.  Between  Apiil  3, 
and  July  17,  1896,  it  purchased  of  appellant,  on  credit,  mer- 
chandise. February  13, 1897,  it  filed  in  the  office  of  the 
proper  recorder  its  annual  financial  report.  During  the  en- 
tire year  1896,  appellee  Underwood  was  an  officer  and  director 
of  the  company.  February  9, 1897,  this  action  was  begun 
to  recover  of  Underwood  personally  the  amount  due  for  such 
merchandise.  Appellant  contends  that  this  company  by  fil- 
ing its  certificate  designating  an  agent  as  above  stated  sub- 
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jected  itself  to  all  liabilities  and  duties  imposed  upon  cor- 
porations of  like  character  organized  under  the  laws  of  this 
state^  that,  being  so  subject,  it  was  its  duty  to  file  its  finan- 
cial report  within  sixty  days  from  the  Ist  day  of  January, 
1896,  failing,  director  Underwood  was  personally  responsible 
for  above  indebtedness.     Mills'  Ann.  Stats,  sec.  491. 

It  is  not  necessary  to  rule  upon  the  contention  that  by  filing 
the  papers  prescribed  by  sees.  499-600,  supra^  the  company 
brought  itself  within  sec.  491,  supra^  and  such  question  is 
not  here  ruled. 

For  the  purpose  of  this  decision  we  can  accept  tliis  con- 
tention as  correct  and  yet  the  company  not  be  in  default  in 
its  annual  report.  ^' Every  such  corporation  shall  an- 
nually within  sixty  days  from  the  first  day  of  January  make 
a  report,  which  shall  state  the  amount  of  its  capital,''  etc. 
Sec.  491^  supra.  This  report  must  be  made  annually  ;  it  must 
be  made  within  sixty  days  from  the  first  day  of  January. 
It  is  not  contended  that  this  company  in  any  manner  ap- 
peared in  Colorado  prior  to  its  above  filings  of  February  20, 
1896.  Its  annual  financial  report  was  filed  in  the  proper 
office,  February  13, 1897  ;  it  was  thus  filed  within  one  year 
from  February  20,  1896,  when  this  foreign  corporation  as- 
sumed obligations  under  the  Colorado  statute,  and  within 
sixty  days  from  the  first  day  of  January  of  such  year,  viz, 
February  20,  1896,  to  February  20,  1897.  The  statute 
having  been  thus  satisfied,  no  personal  liability  attaches  to 
Underwood.  Judgment  was  for  him  below.  Judgment 
affirmed. 

Affirmed. 

Wilson,  P.  J.,  not  sitting. 
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[No.  1998.] 

The  Buckeye  Mining  and  Milling  Company  v. 

Carlson  et  al. 

1.  Mines  and  Mining— Contb acts— Sinking  Shaft. 

A  ooDtract  for  sinking  a  mining  shaft  recited  that  the  mining  com- 
pany was  the  owner  of  a  certain  **  lode  mining  claim  '^  and 
'*  now  has  upon  said  lode  a  shaft  115  feet  in  depth  and  desires  to 
sink  tlie  same  an  additional  depth  of  110  feet/*  Nothing  further 
was  said  in  the  contract  about  sinking  the  shaft  on  the  lode  or  vein. 
In  an  action  on  the  contract  for  sinking  said  shaft,  defendant  set  up 
as  a  defense  that  the  shaft  was  not  sunk  all  the  way  upon  the  vein, 
bat  departed  from  it.  Held  that  the  contract  did  not  obligate  plain- 
tiff to  sink  the  shaft  on  the  vein,  and  that  the  meaning  of  the  con- 
tract was  that  the  shaft  could  be  extended  on  the  same  course  and 
in  the  same  direction  as  the  old  one. 

2.  Appbli.ate  Practice — Findings  of  Fact. 

The  appellate  court  will  not  reverse  the  judgment  of  the  lower  court 
upon  a  question  of  fact  unless  the  finding  of  the  lower  court  is 
manifestly  against  the  weight  of  the  evidence. 

3.  Contracts — Objections  Waived. 

Plaintiff  contracted  to  sink  a  mining  shaft  for  defendant  110  feet.  At  the 
depth  of  seventy  feet  defendant  settled  with  plaintiff,  paying  the  en- 
tire amount  then  due.  In  an  action  on  the  contract  for  the  balance 
when  the  shaft  was  completed,  defendant  claimed  damages  on  the 
ground  that  when  the  shaft  had  been  sunk  eighteen  feet  it  depailed 
from  the  vein  and  continued  thereafter  in  the  counti*y  rock.  Held 
that  defendant  by  settling  with  plaintiff  without  objection  when  the 
shaft  had  reached  a  depth  of  seventy  feet,  had  placed  a  construction 
upon  the  contract  that  the  shaft  was  not  required  to  follow  the  vein, 
and  was  precluded  from  putting  another  and  different  construction 
upon  it  after  the  entire  work  was  completed. 

Appeal  from  the  County  Court  of  Boulder  County. 
Mr.  George  S.  Adams,  for  appellant. 
Messrs.  Giffin  &  Rowland,  for  appellees. 
Wilson,  P.  J. 
This  suit  was  brought  to  recover  a  balance  upon  an  account 
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due  to  plaintiffs  for  work  and  labor  performed  by  them  in 
sinking  a  shaft  upon  a  lode  mining  claim  of  the  defendant 
company.  The  contract  was  in  writing.  That  portion  of  it 
which  is  essential  to  the  understanding  and  determination  of 
the  controversy  is  as  follows  : 

**  That  whereas,  first  party  is  the  owner  of  the  I  X  L  lode 
mining  claim  in  Magnolia  Mining  District,  County  of  Boulder 
and  State  of  Colorado,  and  whereas  said  company  now  has 
upon  said  lode  a  shaft  115  feet  in  depth  and  desires  to  sink 
the  same  an  additional  depth  of  110  feet,  and  whereas  sec- 
ond parties  have  agreed  to  so  sink  said  shaft : 

"  Now  therefore,  for  and  in  consideration  of  the  premises, 
first  party  agrees  to  pay  at  the  time  and  in  the  manner  here- 
inafter specified  to  second  party  eleven  (11)  dollars  per  foot 
for  sinking  said  shaft.  In  consideration  whereof,  second  par- 
ties agree  to  begin  work  on  or  before  the  20th  day  of  June, 
A.  D.  1898,  and  thereafter  to  work  at  least  three  (3)  shifts 
per  day,  and  that  should  he  cease  to  work  said  property  for  a 
period  of  six  days,  such  cessation  will  work  a  forfeitui-e  of  this 
contract,  to  sink  said  shaft  an  additional  depth  of  100  feet.'" 

The  defense  is,  that  plaintiffs  failed  to  comply  with  their 
contract  in  this,  that  they  did  not  sink  the  shaft  throughout 
its  entire  extension  on  and  upon  the  vein.  It  seems  to  have 
been  conceded  that  in  all  other  respects  the  provisions  of  the 
contract  were  carried  out.  The  position  of  the  defendant  as 
stated  by  its  counsel  in  open  court  was :  "  That  the  shaft, 
eighteen  feet  from  the  point  where  tliey  commenced  work, 
was  sunk  off  and  away  from  the  vein  of  ore  ;  that  it  was 
sunk  in  the  country  rock.  We  contend,  that  by  reason  of 
that,  that  damages  of  defendant  have  arisen."  All  that  is 
said  in  the  contract  as  to  the  location  of  the  shaft  is  contained 
in  that  portion  of  it  which  we  have  quoted.  It  appears  from 
this  that  there  was  no  agreement  on  the  part  of  plaintiffs  to 
sink  the  shaft  on  the  vein,  and  no  requirement  in  the  contract 
to  that  effect.  It  is  a  matter  of  common  knowledge  that  in 
mining  communities,  among  miners  the  word  "  lode  "  is  very 
frequently  used  as  synonymous  with  "  lode  mining  claim." 
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It  is  manifest  that  the  word  was  used  in  such  sense  in  this 
contract.  It  is  recited  in  the  preamble  to  the  contract,  first, 
that  the  company  is  *'  the  owner  of  the  I  X  L  lode  mining 
claim ; ''  second,  that  it  ^^  has  upon  said  lode  a  shaft  115  feet 
in  depth  and  desires  to  sink  the  same  an  additional  depth 
of  110  feet ; "  and  that  the  second  parties  ''  have  agreed  to 
so  sink  said  shaft."  The  use  of  the  word  **  said  "  before  the 
word  "  lode,"  qualifies  the  meaning  of  the  latter,  and  refers 
specifically  to  what  had  preceded,  and  that  was  the  words, 
^^  lode  mining  claim."  It  was  nowhere  said  that  the  old  shaft 
had  been  sunk  upon,  or  that  the  extension  was  to  be  upon 
the  lode  in  said  mining  claim,  or  the  vein.  Again,  the  only 
reasonable  inference  from  the  contract  was  that  the  parties 
could  extend  the  shaft  on  the  same  course  and  in  the  same 
direction  as  the  old  one. 

Conceding,  however,  the  position  of  defendant  to  have 
some  support,  the  question  upon  which  it  bases  its  defense 
was  one  of  fact.  There  was  a  very  considerable  amount  of 
testimony  to  the  fact  that  the  shaft  as  extended  had  not  de* 
parted  from  the  vein,  and  therefore,  even  if  defendant's  con- 
tention as  to  the  meaning  of  the  contract  is  correct,  we  could 
not  reverse  the  judgment,  because  it  was  not  manifestly 
against  the  weight  of  the  evidence. 

An  additional  reason  why  the  judgment  should  be  sus- 
tained is  that  when  the  shaft  was  extended  to  a  depth  of 
seventy  feet,  the  defendant "  settled  with  plaintiffs,  paying 
them  the  entire  amount  due  them,  without  objection  or  pro- 
test, although  defendant  now  claims  that  when  only  the  first 
eighteen  feet  of  work  had  been  done,  the  shaft  had  departed 
from  the  vein,  and  continued  thereafter  in  the  country  rock. 
If  there  was  any  doubt  as  to  the  meaning  of  the  contract,  the 
defendant  by  this  act  placed  its  own  construction  upon  it, 
and  would  be  precluded  from  putting  another  and  a  different 
construction  upon  it,  as  it  now  attempts  to  do,  after  the  en- 
tire work  had  been  completed. 

The  judgment  will  be  affirmed. 
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1.  Landlord  and  Tenant— Lien  fob  Rent.  |^  li? 
Section  2864,  Mills,  Ann.  Stats.,  giving  to  iiotel  and  boarding  house  keepers 

and  other  persons  a  lien  on  the  baggage  and  furniture  of  their  guests 
and  tenants  for  rent,  does  not  give  to  the  lessor  of  an  office  room  a 
lien  on  his  tenant's  furniture  for  the  rent  of  the  office. 

2.  Chattel  Mortoaoes — Acknowledgment  and  Record. 

The  failure  to  acknowledge  and  record  a  chattel  mortgage  does  not  in- 
validate it  as  between  the  immediate  parties  thereto.  Aud  third 
persons  in  whose  favor  it  may  be  held  void,  must  be  persons  having 
some  right  or  interest  in  the  property. 

8.  Chattel  Mortoage&— Landlord  and  Tenant. 

A  lessor  of  an  office  room  having  no  lien  on  his  tenant's  furniture  who 
took  possession  of  puch  furniture  for  rent  due,  without  taking  any 
legal  mea8Ui*es  to  have  the  property  subjected  to  the  payment  of 
the  debt,  acquired  no  right  or  interest  in  the  property  as  against 
the  holder  of  a  chattel  mortgage  that  was  not  acknowledged  and 
recorded. 

4.  Chattel  Mortoagks—Cbeditobs— Landlord  and  Tenant. 

A  lessor  of  an  office  room  having  no  lien  on  his  tenant's  furniture  who 
took  possession  of  such  furniture  for  unpaid  rent  without  the  con- 
sent of  his  tenant  and  without  the  aid  of  any  legal  process  was  not 
a  creditor  or  subsequent  purchaser  in  good  faith  within  the  mean- 
ing of  section  2027,  Mills'  Ann.  Stats.  And  the  fact  that  one  hold- 
ing a  chattel  mortgage  on  such  furniture  from  said  tenant  permitted 
the  mortgagor  to  remain  in  possession  thereof  after  the  maturity 
of  the  mortgage  debt,  did  not  invalidate  the  chattel  mortgage  as  be- 
tween such  mortgagee  and  lessor. 

Appeal  from  the  District  Court  of  Arapahoe  County. 

Mr.  Thomas  H.  Hardcastle,  for  appellants. 

Mr.  Henry  Howard,  Jr.,  for  appellee. 

Thomson,  J. 

Replevin  by  appellee  against  appellants  to  recover  the  pos- 
session of  certain  specific  articles  of  personal  property,  kept 
Vol.  XVI— 29 
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in  an  office  in  a  building  belong^g  to  the  appellants.  The 
court,  on  a  trial  without  a  jury,  gave  the  plaintiff  judgpnent, 
and  the  defendants  appealed. 

The  evidence  disclosed  the  following  facts  :  On  the  26th 
day  of  June,  1897,  M.  L.  Chapman  occupied  an  office  in  the 
building  in  Denver  known  as  the  '^  Boston  Building,"  and 
the  property  in  question  consisted  of  furniture  belonging  to 
him,  and  used  by  him  in  his  office.  On  that  day,  Chapman, 
being  indebted  to  the  plaintiff,  executed  to  the  latter  his  note 
for  the  amount  due,  and  secured  its  payment  by  a  chattel 
mortgage  of  the  property  in  suit  The  note,  by  its  terms, 
matured  on  July  6, 1897 ;  but  the  plaintiff  left  the  property 
in  the  hands  of  the  mortgagor,  and  made  no  attempt  to  re- 
cover it  until  the  commencement  of  this  action,  on  the  14th 
day  of  July,  1898.  On  the  Ist  day  of  December,  1897,  Chap- 
man was  indebted  to  the  defendants  in  the  sum  of  1:250  for 
rent  of  the  office  for  ten  months ;  about  the  4th  of  that 
month  their  agent  asked  him  to  secure  the  debt  by  bill  of  sale 
on  the  pi'operty,  but  he  refused,  saying  that  he  had  mort- 
gaged it  to  the  plaintiff.  On  the  next  day  the  agent  took 
possession  of  the  property,  and  placed  it  in  another  room  of 
the  same  building.  The  mortgage  to  the  plaintiff  was  never 
recorded. 

Two  questions  are  presented  to  us  for  decision,  which  are 
thus  stated  by  counsel  for  the  appellants : 

'*  First.  Were  the  appellants  entitled  to  a  lien  upon  the 
tenant's  furniture  in  an  office  room  used  for  business  pur- 
poses, for  rent  overdue  and  unpaid  ? 

^'  Second.  Can  the  title  of  appellee  under  a  chattel  mort- 
gage overdue  and  unrecorded,  and  not  proved  to  have  been 
noted  in  the  record  of  the  notary  public  taking  the  acknowl- 
edgment of  the  same,  be  held  good  and  valid  against  an  ex- 
isting creditor  with  a  claim  for  rent  overdue  and  unpaid  ?  " 

I.  The  following  is  the  statutory  provision  in  relation  to 
liens  upon  furniture  for  rent  of  rooms :  *^  The  keeper  of  any 
hotel,  tavern  or  boarding  house,  or  any  person  who  rents  fur- 
nished or  unfurnished  rooms,  shall  have  a  lien  upon  the  bag- 
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gage  and  funiiture  of  his  or  her  patrons,  boarders,  guests  or 
tenants,  for  such  boarding,  lodging  or  rent,  and  for  all  costs 
incurred  in  enforcing  such  lien."  Mills'  Ann.  Stat.  sec.  2854. 
The  contention  is  that  the  terms  "  furnished  and  unfurnished 
rooms,"  include  all  classes  of  rooms,  for  whatever  purpose 
they  may  be  rented.  The  all-embracing  construction  for 
which  counsel  contends,  would  bring  not  only  rooms  used 
for  lodging,  but  offices,  storerooms,  and  even  factories, 
within  the  purview  of  the  statute.  The  lien  upon  furniture 
is  given  to  the  keeper  of  a  hotel,  tavern  or  boarding  house, 
and  any  person  who  rents  furnished  or  unfurnished  rooms. 
There  is  a  well  established  rule  of  construction  that  where 
words  of  geneml  import  follow  specific  designations,  the  ap- 
plicatiou  of  the  general  language  is  controlled  by  the  specific. 
aSV.  Louis  V,  Lauffhlin,  49  McJ.  559 ;  Lynchburg  v.  Railroad  Co,^ 
80  Va.  237  ;  Narramore  v.  Clark,  63  N.  H.  166  ;  Sandiman 
V.  Breach^  7  Bam.  &  Ores.  96 ;  Bouvier's  Law  Dictionary, 
tit.  JSffusdem  Generis.  The  keeper  of  a  hotel  has  the  remedy 
of  a  lien  against  the  guests  stopping  with  him,  and  a  boarding 
house  keeper  against  the  boarders  rooming  in  his  house.  Thus, 
in  those  cases,  the  particular  classes  of  persons  who  are  enti- 
tled to  the  lien  are  those  who  furnish  lodging  to  their  guests 
or  patrons ;  and,  in  accordance  with  the  rule,  the  general 
words,  "any  person  who  rents  furnished  or  unfurnished 
rooms,"  must  be  construed  as  applicable  to  persons  ejusdem 
generis,  that  is,  to  persons  renting  rooms  for  lodging  pur- 
poses. They  were  not  intended  to  include  the  owners  of 
business  houses,  who  rent  their  rooms  solely  for  purposes  of 
business.  Storerooms  without  counters  or  shelving,  or  offices 
without  desks,  safes  or  chairs,  are  not  the  kind  of  unfurnished 
rooms  contemplated  by  the  statute.  The  defendants  had  no 
lien  upon  the  furniture  mortgaged  to  the  plaintiff.  The  case 
of  Alhersv.  Turley,  10  Colo.  App.  450,  to  which  we  have  been 
referred,  is  not  in  point,  because,  as  appears  from  the  opin- 
ion, the  person  who  was  adjudged  entitled  to  a  lien,  was  the 
keeper  of  a  rooming  house,  and  not  the  proprietor  of  an  office 
buUding. 
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II.  Our  statute  provides  that  no  mortgage  of  personalty 
shall  be  valid  as  against  the  rights  and  interest  of  any  third 
person  unless  possession  shall  be  delivered  to,  and  remain 
with  the  mortgagee,  or  unless  the  mortgage  be  acknowledged 
and  recorded  in  the  prescribed  manner.  The  statate  does 
not  make  the  mortgage  invalid  as  between  the  immediate 
parties,  and  the  third  persons,  in  whose  favor  it  may  be 
held  void,  must  be  persons  having  some  right  or  interest  in 
the  property.  As  between  the  parties  themselves,  it  is  valid 
and  enforcible  without  acknowledgment  or  record.  Horn 
v.  Reitl&r,  12  Colo.  310:  Harbison  v.  Tufts,  1  Colo.  App.  140. 
At  the  time  this  i*eplevin  was  brought,  the  defendants  had 
no  lien  upon  the  property  ;  they  had  taken  no  legal  measures 
to  have  it  subjected  to  the  payment  of  the  debt  due  them; 
they  had,  therefore,  no  right  of  interest  in  it  within  the 
meaning  of  the  statute ;  and  their  objections  to  the  mort- 
gage, that  it  was  not  acknowledged  and  was  not  recorded 
are  worthless. 

Nor  does  the  fact  that  the  mortgagee  suffered  the  mort- 
gagor to  remain  in  possession  of  the  property  after  the  ma- 
turity of  the  note,  constitute  any  defense  to  the  plaintifTs 
claim.  When  a  mortgagor  makes  default  in  the  payment  of 
the  debt  secured,  the  mortgagee  becomes  the  absolute  owner 
of  the  mortgaged  property  ;  and  the  relation  of  the  latter  to 
the  property,  and  the  rights  with  respect  to  it  of  creditors  of 
the  mortgagor,  and  subsequent  purchasers  in  good  faith,  are 
defined  by  the  following  statutory  provision :  "  Every  sale 
made  by  a  vendor  of  goods  and  chattels  in  his  possession  or 
under  his  control,  and  every  assignment  of  goods  and  chat- 
tels, unless  the  same  be  accompanied  by  immediate  delivery, 
and  be  followed  by  an  actual  and  continued  change  of  pos- 
session of  the  things  sold  or  assigned,  shall  be  presumed  to 
be  fraudulent  and  void,  as  against  the  creditors  of  the  vendor, 
or  the  creditors  of  the  person  making  such  assignment,  or 
subsequent  purchasers  in  good  faith,  and  this  presumption 
shall  be  conclusive."  Mills'  Ann.  Stat.  sec.  2027.  See  Atehi-- 
son  V.  Graham^  14  Colo.  217.     By  that  provision,  the  want 
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of  delivery  and  change  of  possession  avoids  the  sale  only  as 
against  creditors  and  purchasers.  As  between  the  parties  it 
is  still  good,  and  to  enable  a  creditor  to  elude  the  title  of 
the  vendee,  he  must  resort  to  the  means  provided  by  law  for 
the  assertion  of  his  claim.  Without  the  aid  of  legal  process, 
he  acquires  no  right  in  the  property  by  taking  it  in  invitum. 
The  defendants  took  this  property  from  the  possession  of 
Chapman  without  his  consent,  without  authority  of  law,  and 
with  knowledge  of  the  plaintiff's  mortgage.  We  do  not  at- 
tach much  importance  to  the  fact  of  their  knowledge,  because 
without  it  their  possession  was  not  a  lawful  possession,  and 
being  without  interest  in  the  property,  they  are  not  in  a  posi- 
tion to  question  the  plaintiff's  title. 

Let  the  judgment  be  affirmed. 

Affirmed. 

Wilson,  P.  J.,  not  sitting. 


<••»» 
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MosiEK  V.  Kbrshow. 

1.  Bills  ahd  Notes-— Deeds  of  Trust — Extension  op  Time — Evi- 
dence— Parol  Contract  to  Vary  Written. 

Defendant  executed  to  plaintiff  his  promissory  note  and  secured  the 
same  by  a  deed  of  trust  to  certain  real  estate.  Afterwards  defend- 
ant sold  the  real  estate,  the  purchaser  assuming  the  indebtedness 
to  plaintiff.  After  the  debt  became  due  a  written  agreement  of  ex- 
tension of  the  time  of  maturity  was  made  at  the  request  of  the  pur- 
chaser which  defendant  signed,  agreeing  that  such  extension  should 
not  discharge  or  impair  his  liability  as  maker  of  the  note.  The  deed 
of  trust  was  foreclosed  and  in  an  action  by  plaintiff  against  defend- 
ant for  the  unsatisfied  balance  of  the  note,  defendant  alleged  in  his 
answer  that  contemporaneously  with  the  extension  agreement  there 
was  a  parol  agreement  between  plaintiff  and  defendant  to  the  effect 
that  in  case  of  default  in  the  payment  of  the  note  by  the  purchaser, 
or  in  case  plaintiff  elected  to  foreclose,  defendant  should  have 
notice  so  as  to  protect  himself,  and  that  he  signed  the  extension 
agreement  upon  the  condition  of  such  parol  agreement,  and  that 
the  deed  of  trust  was  foreclosed  without  his  knowledge  and  with- 
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out  any  notice  being  given  him.  Held  that  such  parol  agreement 
was  a  separate  independent  promise  to  be  performed  before  the 
power  in  the  trust  deed  was  to  be  exercised  and  was  admissible  in 
evidence  to  show  the  condition  upon  which  defendant  signed  the 
extension  agreement. 

2.  Deeds  of  Tbust— Fobbclosube — Evidekoe— Pleading — ^Fbaud. 

In  an  action  for  the  unsatisfied  balance  of  a  note  after  a  foreclosure  and 
sale  under  a  deed  of  trust  made  to  secure  such  note,  evidence  tend- 
ing to  impeach  the  bona  fides  of  such  sale  is  not  admissible  in  de- 
fense unless  the  facts  constituting  such  bad  faith,  misconduct  or 
fraud  are  properly  alleged  in  the  answer. 

Appeal  from  the  District  Court  of  Arapahoe  County. 

Mr.  M.  J.  Hartley,  for  appellant. 

Mr.  E.  T.  Wells  and  Mr.  M.  F.  Taylor,  for  appellee. 

Wilson,  P.  J. 

In  1890,  defendant  Moiser  executed  his  promissory  note 
for  f6,000,  payable  five  years  after  date,  and  contemporaneous 
therewith,  a  deed  of  trust  upon  certain  real  property  in  the 
city  of  Denver,  to  secure  payment  of  the  note.  In  1897,  the 
deed  of  trust  was  foreclosed  by  sale,  and  the  plaintiff,  who 
was  the  beneficiary  therein,  and  the  owner  and  holder  of  the 
note,  became  the  purchaser  for  $4,800,  being  about  $700  less 
than  the  amount  due  upon  the  note.  This  suit  was  instituted 
to  recover  this  deficiency.  The  facts  alleged  by  defendant 
in  his  answer,  and  relied  upon  by  him  as  defense,  are,  sub- 
stantially, that  sometime  prior  to  the  maturity  of  the  note, 
he  sold  and  conveyed  his  equity  in  the  property  to  one  Dun- 
bar, for  the  sum  of  $4,500,  subject  to  the  deed  of  trust,  the 
purchaser  assuming  the  indebtedness  secured  tliereby ;  that 
for  a  considerable  time  thereafter,  Dunbar  paid  interest  on 
the  debt  to  the  plaintiff,  and  that  his  assumption  of  the  debt 
was  recognized  by  the  plaintiff ;  that  about  a  year  after  the 
maturity  of  the  note,  at  the  solicitation  of  Dunbar,  plaintiff 
granted  an  extension  of  the  time  of  payment  for  the  period 
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of  one  year.  The  extension  agreement  was  in  writing,  and 
was  signed  by  the  parties,  as  well  as  by  this  defendant.  The 
entire  agreement  is  not  before  us,  but  that  portion  of  it  which 
bears  upon  the  defense  in  this  action  is  in  the  record,  and 
reads  as  follows : 

"  That  said  Mosier  hereby  consents  to  said  extension,  and 
such  extension  shall  not  in  anyway  discharge  or  impair  his 
liability  as  maker  of  said  promissory  note." 

Defendant  further  alleged  that  contemporaneous  with  this 
extension  agreement,  he  had  a  further  agreement  by  parol 
with  the  authorized  agent  of  plaintiff  who  granted  the  exten- 
sion of  time  of  payment,  and  who  represented  plaintiff  in  the 
execution  of  the  agreement  therefore  to  the  effect  that  in  case 
Dunbar  defaulted  in  the  payment  of  the  note  at  the  time  of 
its  maturity,  or  in  case  the  plaintiff  elected  to  foreclose  the 
deed  of  trust,  that  the  defendant  should  have  notice  thereof 
so  as  to  protect  himself ;  and  that  it  was  upon  the  express 
condition  of  this  parol  agreement,  that  defendant  consented 
to  the  extension  of  time  of  payment  of  the  note  and  signed 
the  agreement  therefor.  Defendant  further  alleged  that  the 
property  was  sold  under  the  deed  of  trust  without  any  notice 
of  such  intended  sale,  or  of  Dunbar's  default,  having  been 
given  to  him,  and  without  his  having  any  knowledge  of  such 
facts. 

At  the  trial,  the  defendant,  upon  whom  the  court  held  that 
under  the  pleadings  the  burden  of  proof  rested,  tendered  evi- 
dence in  support  of  the  averments  of  his  answer  with  reference 
to  the  parol  agreement.  To  this  objection  was  made  by  the 
plaintiff  on  the  ground  that  the  extension  agreement  was  in 
writing,  and  that  the  testimony  offered  by  defendant  was  not 
admissible,  because  it  was  an  attempt  to  vary  and  alter  the 
terms  of  the  written  extension  agreement  by  parol  testimony. 
The  objection  was  sustained  by  the  court.  Defendant  then 
tendered  testimony  tending  strongly  to  impeach  the  bona  fides 
of  the  sale.  This  testimony  was  objected  to  on  the  ground 
that  there  was  no  sufficient  averment  in  defendant's  answer 
of  misconduct  or  fraud  upon  the  part  of  the  trustee  or  of  the 
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beneficiar}'  in  the  trust  deed,  upon  which  to  predicate  the  in- 
troduction of  any  such  testimony.  This  objection  was  also 
sustained,  and  thereupon  the  jury,  being  instructed  so  to  do 
by  the  court,  returned  a  verdict  in  favor  of  plaintiff  for  the 
full  amount  of  the  deficiency  claimed,  and  judgment  was 
rendered  accordingly. 

In  excluding  the  testimony  offered  by  defendant  with  ref- 
erence to  the  parol  agreement,  we  think  the  court  erred. 
The  case  comes  clearly  within  the  rule  announced  in  Brew- 
ing Co,  V,  Barets^  9  Colo.  App.  341.  In  that,  Judge  Bissell, 
speaking  for  the  majority  of  the  court,  said  the  general  rule 
that  written  contracts  could  neither  be  contradicted,  varied 
or  altered  by  proof  of  an  oral  contemporaneous  agreement 
was  "  not  regarded  as  at  all  infringed  by  proof  of  a  contem- 
poraneous parol  agreement,  provided  this  proof  be  accom- 
panied by  satisfactory  evidence  that  the  written  instrument 
was  either  never  delivered,  or  delivered  on  a  condition  which 
had  not  been  performed ;  or  delivered  under  circumstances 
which  show  that  the  paper,  if  it  l)e  of  a  commercial  character, 
was  never  intended  to  be  the  promissory  note  of  the  party  who 
executed  it.  The  distinction  has  been  thoroughly  recognized, 
and  may  be  regarded  as  well  established  in  this  country." 
This  doctrine  has  also  been  recognized  and  approved  by  our 
supreme  court.     Bourke  v.  Van  Keuren^  20  Colo.  99. 

In  this  case,  the  defendant  alleged  in  his  answer  that  the 
written  agreement  of  extension  was  signed  and  delivered  by 
him  upon  the  express  condition  evidenced  by  the  contempo- 
raneous parol  agreement,  that  he  should  receive  notice  if  de- 
fault was  made  in  the  payment  of  the  note,  or  for  any  reason 
a  sale  was  contemplated  under  the  deed  of  trust,  so  that 
he  could  protect  himself.  The  alleged  parol  agreement  was 
a  separate  and  independent  promise  to  be  performed  before 
the  power  in  the  trust  deed  was  to  be  exercised.  Upon  the 
faith  of  this  promise,  too,  if  the  allegations  of  the  answer  be 
true,  the  defendant  was  induced  to  change  his  position.  If 
plaintiff  had  recognized,  accepted  and  acted  upon  the  assump- 
tion by  Dunbar  of  the  debt  evidenced  by  the  note  and  deed 
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of  trust,  as  charged,  it  might  have  been  sufBcient  to  have 
raised  the  legal  presumption  that  plaintiff  had  agreed  to  look 
to  Dunbar  as  the  principal  debtor,  and  the  obligations  and 
duties  of  defendant  as  the  maker  of  the  note  would  have 
been  to  some  extent  changed.  In  such  case  there  would 
have  arisen  an  equity  in  favor  of  defendant,  which  the  courts 
have  described  as  bearing  a  close  resemblance  to  the  equitable 
rights  of  a  surety.  Murray  v.  Marshall^  94  N.  Y.  616.  What- 
ever these  equitable  rights  were,  however,  the  defendant 
waived  them  by  signing  the  extension  agreement,  which  ex- 
pressly provided  that  his  obligations  as  maker  of  the  note  and 
a  principal  debtor,  should  continue.  If  he  was  induced  to  do 
this  by  reason  of  the  parol  agreement,  it  would  serve  to  demon- 
strate still  further  that  this  parol  agreement  was  a  separate 
and  independent  agreement  containing  a  condition  upon 
which  the  extension  agreement  was  executed  and  delivered. 

The  court  was  in  our  opinion  correct  in  excluding  the  testi- 
mony offered  by  defendant  tending  to  impeach  the  bona  fides 
of  the  sale.  The  averments  of  the  answer  were  manifestly 
insufficient  to  justify  the  admission  of  such  testimony.  The 
answer  did  not  charge  any  fraud  or  misconduct,  nor  any  acts 
of  the  beneficiaries  in  the  deed  of  trust,  violative  of  any  duties 
incumbent  upon  them,  even  though  the  evidence  offered  may 
have  strongly  tended  to  prove  such  facts. 

The  court  having  excluded  all  testimony  tending  to  show 
the  existence  of  the  parol  agreement,  the  question  does  not 
arise  as  to  the  character  and  weight  of  evidence  necessary  to 
have  established  it. 

For  the  reasons  given,  the  judgment  will  be  reversed,  and 
the  cause  remanded  for  further  trial,  with  directions  to  the 
court  to  allow  either  party  to  amend  his  pleadings,  if  he  so 
desires. 

IUver$ed. 
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[Vo.  2026.] 

Robinson  bt  al.  v.  Bonjour. 

1.  Replbvir— J UBI8DICTI0N— -Justice  of  the  Peace— JuDOiiEirrs. 
A  juBtice  of  the  peace  has  no  jurisdiction  in  a  replevin  suit  where  the 

▼alue  of  the  property  involved  exceeds  $800,  and  his  judgment  in 
such  suit  is  a  nullity. 

2.  Same — Action  on  Replevin  Bond. 

Where  a  replevin  bond  was  given  in  an  action  before  a  justice  of  the 
peace  conditioned  for  the  return  of  the  property  if  a  return  be  ad- 
judged and  the  judgment  of  the  justice  was  that  plaintiff  have  pos- 
session of  the  property,  but  the  value  of  the  property  exceeding  1800 
the  justice  had  no  jurisdiction  to  render  a  judgment  therein,  no  ao- 
tion  will  lie  upon  the  replevin  bond  for  a  failure  to  make  return  of 
the  property  involved  in  the  replevin  suit. 

Appeal  from  the  District  Court  of  El  Paso  Oounttf. 

Messrs.  Gunnell  &  Hamlin  and  Mr.  H.  McGarby,  for 

appellants. 

No  appearance  for  appellee. 

GUNTER,  J. 

Action  on  repleyin  bond  given  in  justice  of  peace  court 
conditioned  for  return  of  property  involved,  if  return  ad- 
judged. No  finding  or  judgment  as  to  value  in  replevin  suit. 
The  judgment  was  that  plaintiff  therein  **  have  possession  of 
the  crops."  The  breach  of  the  bond  assigned  herein,  was 
failure  to  make  return  of  the  property  involved  in  the  re- 
plevin suit. 

The  complaint  herein  alleges  the  value  of  the  property  in- 
volved in  the  replevin  suit  to  have  been  $530.  The  undis- 
puted testimony  is  that  it  had  a  value  of  #540.  The  justice 
had  no  jurisdiction  of  the  replevin  suit,  because  the  value  of 
the  property  involved  therein  exceeded  $300.  Colo.  Const. 
art.  6,  sec.  25 ;  Mills'  Ann.  Stats,  sees.  2624, 2746. 
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The  justice  being  without  jurisdiction  of  the  replevin  suit, 
his  judgment  therein  was  a  nullity.  Li9%  v.  WUcoxen^  2  Colo. 
85 ;  Cramer  v.  McDowell^  6  Colo.  369  ;  Thorrdly  v.  Piercey  10 
Colo.  260 ;  16  Pac.  Rep.  335. 

The  judgment  in  the  replevin  suit  being  a  nullity,  there  was 
no  judgment  for  return  of  the  property,  hence  no  breach  of 
the  bond. 

This  action  will  not  lie  because  the  court  had  no  jurisdic- 
tion of  the  cause  in  which  the  bond  sued  on  was  taken. 
Bridge  v.  Ford^  4  Mass.  641 ;  Sherry  v.  Foresman^  6  Blackf. 
(Ind.)  66 ;  Caffrey  v.  Dudgeon,  38  Ind.  512 ;  10  Am.  Rep. 
126 ;  Am.  &  Eng.  Ency.  of  Law  (2d  ed.),  vol.  4,  p.  674. 

Judgment  reversed  with  instructions  to  the  lower  court  to 
dismiss  the  action. 

Reversed* 


0m»m¥ 
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BsAOH  V.  Bennett. 

1.  BiLiiS  AND  Notes— Con siDEBATiON. 

Defendant  executed  a  promissory  note  secured  by  deed  of  trust  with- 
out any  consideration  passing  from  the  payee.  The  note  was  never 
delivered  to  the  payee  but  was  indorsed  by  him  without  recourse 
and  left  with  defendant.  Afterwards  defendant  borrowed  money 
from  plaintiff  and  indorsed  a  credit  on  the  note  to  make  the 
amount  of  the  note  correspond  to  the  sum  borrowed,  and  delivered 
the  note  and  deed  of  trust  to  plaintiff.  In  an  action  to  recover  the 
balance  of  the  note  after  foreclosure  of  the  deed  of  trust,  the  fact 
that  no  consideration  passed  between  the  original  payee  and  de- 
fendant was  no  defense  as  against  plaintiff. 

2.  Bills  and  Notes— Delivery  After  Maturity  of  Interest. 
Where  defendant  executed  a  promissory  note  with  interest  coupons 

attached,  and  the  note  provided  that  upon  default  of  payment  of 
any  interest  coupon  when  due,  the  payee  might  proceed  to  collect 
both  principal  and  interest,  but  no  consideration  passed  from  the 
payee  and  the  note  was  never  delivered  to  him  but  was  indorsed  by 
him  and  left  with  defendant,  which  she  afterwards  delivered  to 
plaintiff  for  money  borrowed,  the  fact  that  an  interest  coupon  had 
matured  and  was  not  paid  at  the  time  the  note  was  delivered  to 
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plaintiff  was  not  available  as  a  defense  in  an  action  by  plaintiff 
upon  the  note  so  as  to  admit  of  any  equitable  defense  the  defend- 
ant might  haye  against  the  original  payee. 

3.  Bills  and  Notes— In  dobs  emknt  without  Rkgoubsb. 

An  indorsement  of  a  promissory  note  by  the  payee  *'  without  recourse  " 
cuts  off  defenses  of  the  maker  as  effectually  as  if  the  indorsement 
had  not  been  qualified. 

4.  Bills  and  Notes — Countebclaims — Limitation — Mutual    Ac- 

counts. 
In  an  action  upon  a  promissory  note,  defendant  set  up  a  counterclaim, 
consisting  of  an  account  for  board  and  for  care  and  attention  at 
different  times,  some  of  which  accrued  more  than  six  years  prior 
to  the  time  of  instituting  the  suit.  Held  that  there  was  no  mutuality 
of  accounts  between  the  parties  so  as  to  bring  the  counterclaim 
within  the  rule  that  items  within  six  years  draw  after  them  other 
items  beyond  that  period.  And  that  plaintiff  might  successfully 
set  up  the  statute  of  limitations  against  all  items  of  the  counter- 
claim that  accrued  more  than  six  years  prior  to  bringing  the  suit. 

Appeal  from  the  District  Court  of  Arapahoe  County. 
Mr.  W.  W.  Cover,  for  appellant. 
Mr.  L.  E.  Kbnworthy,  for  appellee. 

Wilson,  P.  J. 

On  September  23,  1891,  the  defendant,  Mrs.  Beach,  exe- 
cuted her  promissory  note,  which  reads  as  follows : 

"  Five  years  after  date,  for  value  received,  I  promise  to 
pay  to  the  order  of  Lyman  S.  Knight,  Three  Hundred  Sixty 
Dollars,  at  Union  National  Bank,  Denver,  Colo.,  with  in- 
terest at  the  rate  of  eight  per  cent  per  annum,  payable 
semi-annually,  as  per  ten  coupons  hereto  attached.  It  is 
agreed  that  if  this  note  is  not  paid  at  matuiity,  it  shall  then 
draw  interest  at  the  rate  of  ten  per  cent  per  annum,  and  that 
on  failure  to  pay  any  installment  of  interest  when  due,  the 
holder  hereof  may  collect  the  principal  and  interest  at  once." 
Contemporaneous  with  this,  defendant  executed  a  deed  of 
trust  to  secure  the  payment  of  said  note  and  interest  cou- 
pons, and  it  was  placed  upon  record.     It  appears  that  the 
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note  was  without  consideration,  it  being  claimed  that  it  was 
given  to  Knight,  who  was  an  agent  of  defendant,  "  only  for 
convenience  in  carrying  out  certain  real  estate  sales;''  and 
in  pursuance  of  this,  the  note  was  indorsed  upon  its  back, 
**  Without  recourse.  Ljrman  S.  Knight,"  and  was  left  with 
defendant,  never  having  been  delivered  to  Knight.  Within 
a  few  months  thereafter,  defendant  borrowed  from  the  plain- 
tiflE,  Mrs.  Bennett,  4180,  and  to  secure  the  payment  thereof, 
according  to  the  complaint  of  plaintiff,  delivered  to  plaintiff 
this  note  so  transferred  by  the  payee,  after  having  first  in- 
dorsed upon  it  a  credit  for  $180,  so  as  to  make  the  principal 
of  the  note  con*espond  in  amount  to  the  sum  loaned  by 
plaintiff,  and  also  the  deed  of  trust  which  secured  the  note. 
After  maturity,  plaintiff  caused  the  deed  of  trust  to  be  fore- 
closed, but  only  a  small  amount  was  realized  upon  the  sale, 
and  she  brought  this  suit  for  the  balance.  There  was  some 
attempt  on  the  part  of  the  defendant  to  claim  that  she  bor- 
rowed from  the  plaintiff  $130  only,  but  this  was  a  question 
of  fact,  which  was  found  by  the  court  in  favor  of  the  plain- 
tiff upon  sufficient  evidence,  and  its  finding  cannot  be  dis- 
turbed. There  seems  also  to  have  been  an  attempt  on  the 
part  of  the  defendant  to  claim  that  the  transaction  was  a  sale 
of  the  lots  embraced  in  the  deed  of  trus&  to  the  plaintiff,  and 
also  that  at  the  time  of  the  delivery  to  her  of  the  note  and 
deed  of  trust,  the  plaintiff  agreed  to  look  only  to  the  real 
property  covered  by  the  deed  of  trust  for  the  repayment  of 
her  loan,  and  not  to  hold  defendant  personally  liable  there- 
for. These  defenses  were  decidedly  inconsistent,  but  in  any 
event,  even  if  admissible  and  sufficient  to  constitute  a  de- 
fense, were  questions  of  fact,  which  were  not  supported  by 
the  evidence  as  disclosed  in  the  record  before  us,  and  both 
of  which  were  found  against  defendant  upon  sufficient  testi- 
mony. 

The  contention  of  defendant  that  because  of  the  original 
execution  of  the  note,  no  consideration  moved  from  Knight 
to  defendant,  the  plea  of  want  of  consideration  was  avail- 
able against  Mrs.  Bennett,  the  indorsee,  is  not  tenable  under 
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the  circumstances  of  this  case.  Conceding  that  there  was  no 
consideration  as  between  Knight  and  the  defendant,  there 
was,  according  to  the  testimony  of  both  parties,  an  ample 
consideration  between  the  plaintiff  and  the  defendant,  who 
was  the  maker  of  the  note.  The  defendant  by  her  delivery 
of  the  note  to  plaintiff  for  a  valuable  consideration,  gave  vi- 
tality to  that  which  was  of  no  force  as  between  her  and 
Knight.  It  was  as  if  she  had  executed  and  delivered  anew 
her  note  directly  payable  to  the  plaintiff. 

Defendant  furthur  asserts  that  at  the  time  she  delivered 
the  note  to  plaintiff,  one  of  the  interest  coupon  notes  had 
already  matured  and  not  been  paid,  and  that  therefore  the 
plaintiff  took  it  subject  to  any  equitable  defenses  defendant 
might  have  against  the  note,  because  the  note  itself  was  then 
past  maturity,  according  to  its  terms,  it  having  been  provided 
therein  that  ^^  on  failure  to  pay  any  installment  of  interest, 
principal  and  interest  shall  become  due,  and  may  be  collected 
at  once."  This  contention  is  of  no  force  for  sevei-al  reasons, 
only  one  of  which  it  is  necessary  to  specify.  The  words, 
*'  principal  and  interest  shall  become  due,"  were  not  in  the 
note  according  to  the  copy  set  forth  in  plaintiff's  complaint 
as  it  appeal's  in  tlie  record,  and  the  correctness  of  the  copy 
was  not  questioned-  by  defendant.  The  proviso  in  the  note 
was  that ''  on  failure  to  pay  any  installment  of  interest  when 
due,  the  holder  hereof  may  collect  the  principal  and  interest 
at  once."  Even  however  if  these  words  had  been  in- 
cluded, it  would  not  have  availed  defendant  for  a  defense, 
for  the  reason  that  prior  to  the  time  Mrs.  Bennet  took  the 
note,  no  interest  was  due  at  all,  because  until  that  time,  ac- 
cording to  defendant's  own  statement,  the  note  had  no  vital- 
ity whatever.     It  was  not  bearing  interest. 

Defendant  claims  that  because  plaintiff  took  the  note  under 
a  qualified  assignment  from  Knight,  the  defendant  might  in- 
terpose such  equitable  defenses  as  she  might  have  in  a  suit 
upon  the  note.  The  words,  *'  without  recourse,"  written 
above  the  indorser's  name,  do  not  have  such  an  effect.  The 
contrary  has  been  expressly  held  by  this  court.    Frost  v. 
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Fiiher^  18  Colo.  App.  331.  It  was  there  said,  '^  Such  an  in- 
dorsement, although  relieving  the  indorser  of  responsibility, 
is  not  out  of  the  usual  and  due  course  of  trade,  and  cuts  off 
defenses  of  the  maker  as  effectually  as  if  the  indorsement 
had  not  been  qualified."  This  doctrine  has  not  been  ques- 
tioned in  any  court  so  far  as  we  know. 

The  defendant  set  up  a  counterclaim,  and  asked  judg- 
ment against  plaintiff  for  a  certain  sum  for  board  from  May, 
1890,  to  November,  1890.  ''  Also  $6.30  for  care  and  atten- 
tion for  two  weeks  in  August,  1893."  Also  for  some  un- 
named sum  for  four  days'  board  in  March,  1896.  The  plain- 
tiff pleaded  the  statute  of  limitations  as  to  the  account  for 
board  from  May  to  November,  1890,  more  than  six  years  hav- 
ing elapsed  from  November,  1890,  to  the  time  of  the  insti- 
tution of  this  suit,  January,  1898.  This  plea  was  sustained 
by  the  court,  and  we  see  no  error  in  this.  The  evidence 
does  not  bring  the  case  within  the  rule  that  items  within  six 
years  draw  after  them  other  items  beyond  that  period.  That 
rule  is  strictly  confined  to  mutual  accounts,  or  accounts  be- 
tween two  parties  which  show  a  reciprocity  of  dealing, — 
neither  of  which  was  the  case  here.  King  v.  Post^  12  Colo. 
357.  The  items  in  their  account  were  not  continuous.  As 
alleged  in  the  defendant's  cross  complaint,  they  were  sepa- 
rate and  distinct  transactions  and  accounts.  The  court 
found  for  defendant,  and  deducted  from  the  amount  which 
it  found  to  be  due  plaintiff,  a  certain  sum  for  boai'd  of  plain- 
tiff subsequent  to  1890.  We  do  not  find,  after  careful  in- 
spection of  the  record,  that  there  was  any  error  in  the  amount 
of  the  judgment,  according  to  the  evidence,  admissions  of  the 
parties,  and  findings  of  the  court. 

The  judgment  will  be  affirmed. 

Affirmed* 
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[No.  2001.] 

Flint  et  al.  v.  Hubbabd  et  al« 

1.  FUBADING — MiSJOINDBB  OF  CaUSKS  OF  AOTION. 

Where  two  counts  in  a  complaint  each  set  forth  a  cause  of  action  and 
claim  a  money  judgment  against  the  same  defendants,  and  each 
set  forth  the  same  ground  upon  which  the  right  accrued,  and  both 
affect  all  the  parties  in  the  same  character  and  capacity,  there 
was  no  misjoinder. 

2.  Samb. 

Where  a  complaint  contained  two  counts,  each  stating  a  separata  cause 
of  action,  and  each  count  was  demurred  to  on  the  ground  that  it 
did  not  state  a  cause  of  action,  and  one  of  the  counts  stated  a  good 
cause  of  action  but  the  other  did  not  state  a  cause  of  action,  a  de- 
murrer to  the  complaint  on  the  ground  of  misjoinder  of  causes  of 
action  was  properly  OTerruled,  as  there  could  be  no  misjoinder 
where  only  one  cause  of  action  was  stated.  Only  good  causes  of 
action  can  be  mis  joined. 

3.  Judgments — Witness  Fees — Costs. 

Where  plaintiff  recovered  a  judgment  against  defendant  for  a  certain 
sum  and  costs  and  witness  fees  for  plaintiff^s  witnesses  were  taxed 
as  costs,  the  witnesses  bad  no  claim  against  tlie  judgment  defend- 
ant but  must  look  to  the  plaintiff  for  their  fees,  and  such  witnesses 
could  not  by  assigning  their  fees  g^ve  the  assignee  a  cause  of  action 
against  defendant.  Costs  are  recovered  as  part  of  the  judgment 
and  are  payable  to  the  person  who  i*eco7ers  the  judgment. 

4.  Judgments — Attorneys'  Liens. 

Where  defendants  against  whom  a  money  judgment  had  been  rendered 
clandestinely  settled  with  the  judgment  plaintiff  for  a  less  sum 
than  the  amount  of  the  judgment,  knowing  that  plaintiff's  attor- 
neys claimed  a  lien  on  the  judgment  for  their  fees,  the  defendants 
were  liable  to  the  attorneys  for  the  amount  of  their  fees. 

5.  Pleading — Irrelevant  Matter — Harmless  Error. 

The  failure  of  the  trial  court  to  strike  out  iiTelevant  matter  in  a  com- 
plaint on  motion  of  defendant,  where  such  matter  could  do  no  harm 
beyond  incumbering  the  record,  is  error  without  prejudice. 

6.  Judgment — Attorneys'  Liens — Estoppel. 

Where  defendants  against  whom  a  money  judgment  was  rendered, 
knowing  that  plaintiff's  attorneys  claimed  a  lien  on  the  judgment 
for  their  fees,  clandestinely  settled  with  plaintiff  for  a  less  sum 
than  the  amount  of  the  judgment,  and  procured  a  satisfaction  to 
be  entered  of  record,  they  are  estopped  to  say  that  the  satisfaction 
did  not  extinguish  the  lien,  and  they  are  personally  liable  to  the 
attorneys  for  the  amount  of  their  fees. 
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Appeal  from  the  District  Court  of  Arapahoe  County. 

Mr.  H.  W.  Spangleb  and  Mr.  E.  E.  Edmonds,  for  appel- 
lants. 

Mr.  R.  D.  Thompson,  for  appellees. 
Thomson,  J. 

The  appellees  were  plaintiffs,  and  the  appellants  defend- 
ants, below.  The  complaint  contained  two  counts.  It  was 
alleged  in  the  firat  that  the  plaintiffs  were  attorneys  at  law, 
and  in  pursuance  of  their  emplojrment  by  Adna  E.  Teague,  as 
his  attorney,  recovered  a  judgment  for  him  against  the  defend- 
ants, Flint  &  Lomax,  for  the  sum  of  $1,000,  on  the  11th  day 
of  April,  1898 ;  that  by  agreement  with  Teague,  before  the 
action  was  commenced,  they  were  to  receive,  as  compensa- 
tion for  their  services,  an  amount  equal  to  one  half  of  the 
judgment  which  might  be  recovered ;  that  on  the  18th  day 
of  May,  1898,  Flint  &  Lomax,  with  full  knowledge  that  the 
plaintiffs  claimed  a  lien  upon  the  judgment  for  the  fees  due 
them  for  their  services  in  its  recovery,  clandestinely,  sur- 
reptitiously and  fraudulently  caused  Teague,  who  was  finan- 
cially irresponsible,  in  consideration  of  $350  paid  by  them 
to  him,  to  enter  satisfaction  of  the  judgment,  and  that  they 
never  received  any  part  of  their  fees.  Judgment  was  prayed 
against  Flint  &  Lomax  for  i500. 

It  was  alleged  in  the  second  count  that  there  were  taxed, 
as  costs  in  the  case,  the  fees  of  certain  witnesses  who  were 
summoned  by  Teague  to  testify  in  his  behalf,  which  costs 
were  included  in  the  recovery  of  Flint  &  Lomax,  no  part  of 
which  was  ever  paid,  and  which  fees  had  been  duly  assigned 
to  the  plaintiffs.  Judgment  was  asked  for  $102,  the  alleged 
amount  of  the  fees  of  those  witnesses. 

The  defendants  Flint  &  Lomax  demurred  to  the  complaint, 
as  a  whole,  on  the  ground  that  the  causes  of  action  it  stated, 
were  improperly  united.  They  also  demurred  to  each  count 
separately,  on  the  ground  that  it  did  not  state  facts  sufficient 
to  constitute  a  cause  of  action ;  and  to  the  first,  on  the  ad- 
VoL.  XVI— 30 
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ditional  ground  that  it  was  ambiguous,  unintelligible  and  un- 
certain. The  demurrers  were  all  overruled,  and  Flint  & 
Lomax  declining  to  answer,  judgment  was  entered  against 
them  for  $602,  the  full  sum  claimed.  Teague  was  made  a 
party  defendant,  and  answered,  admitting  the  allegations  of 
the  complaint.  Judgment  was  accordingly  rendered  against 
him  for  the  same  amount.  The  defendants,  Flint  &  Lomax, 
have  appealed  to  this  court  from  the  judgment  against  them. 
We  do  not  think  the  objection  to  the  complaint,  as  a  whole, 
well  taken.  Each  count  sought  a  money  judgment  against 
the  same  defendants,  setting  forth  the  same  clandestine  and 
fraudulent  settlement  as  the  ground  upon  which  a  right  ac- 
crued to  pursue  Flint  &  Lomax  personally,  and  botii  af- 
fected all  the  parties  in  the  same  character  and  capacity.  But 
for  another  reason  there  was  no  misjoinder.  It  was  objected 
to  each  count  that  it  did  not  state  a  cause  of  action ;  and  in 
our  opinion,  for  reasons  to  be  given  later,  the  objection  to  the 
second  count  was  well  taken.  We  do  not  think  it  set  forth 
a  cause  of  action.  Now,  if  the  first  count  was  good,  there 
was  only  one  cause  of  action  stated,  but  if  it  was  bad,  the 
complaint  contained  no  cause  of  action  at  all.  On  either  hy- 
pothesis, the  demurrer  for  misjoinder  was  properly  overruled. 
It  is  only  good  causes  of  action  that  can  be  misjoined.  Lee 
V.  Simpson^  29  Wis.  333.  In  the  second  count,  the  plaintifiEs 
sought  a  judgment  against  Flint  &  Lomax  for  fees  due 
Teague's  witnesses,  the  claims  for  which  had  been  assigned 
to  the  plaintiffs.  Those  witnesses  had  no  claim  against  Flint 
&  Lomax.  They  were  summoned  by  Teague,  and  if  he  failed 
to  pay  them,  their  remedy  was  by  a  fee  bill  against  him.  He 
recovered  those  costs  as  pai-t  of  his  judgment  against  Flint 
&  Lomax,  and,  on  collection  of  the  judgment,  they  were  pay- 
able to  him.  They  were  owing  by  Flint  &  Lomax  to  him, 
and  not  to  the  witnesses,  and  it  was  not  to  Flint  &  Lomax, 
but  to  him,  that  the  witnesses  must  look  for  payment.  They 
could  not  assign  what  they  did  not  have ;  and  by  the  assign- 
ment that  was  made,  the  plaintiffs  acquired  no  cause  of  action 
against  Flint  &  Lomax. 


1901.]  Flint  v.  Hubbabd.  467 

The  first  count  was  neither  ambiguous,  unintelligible  nor 
uncertain.  We  think  some  of  its  allegations  immaterial, 
but  we  have  experienced  no  difficulty  in  discovering  exactly 
what  the  pleader  meant. 

Before  demurring  to  this  count,  the  defendants  had  un- 
successfully  moved  to  strike  out  certain  portions  which  they 
deemed  irrelevant,  and  possibly  a  part, — certainly  not  all, — 
of  their  request  should  have  been  allowed  ;  but  the  most  that 
can  be  said  against  the  averments  objected  to,  is  that  they 
were  unnecessary.  Beyond  incumbering  the  record,  they  did 
no  harm,  and  if  the  court's  refusal  to  strike  them  out  was 
error,  it  was  error  without  prejudice. 

The  first  count  stated  a  good  cause  of  action.  The  plain- 
tiffs had  a  lien  for  their  fees  on  the  judgment  they  recovered 
for  Teague.  On  the  face  of  the  record,  the  satisfaction  en- 
tered by  Teague  operated  to  extinguish  their  lien.  That  satis- 
faction was  clandestinely  procured  by  Flint  &  Lomax,  with 
knowledge  of  the  plaintiffs'  lien,  and  of  their  intention  to  en- 
force it.  The  amount  paid  for  the  satisfaction  was  a  trifle  over 
one  third  of  the  amount  of  the  judgment ;  and  the  effect  of 
the  transaction,  if  undisturbed,  would  be  to  defraud  the  plain- 
tiffs of  their  fees,  and  enable  Flint  &  Lomax  to  escape  the 
payment  of  the  principal  portion  of  a  lawful  debt.  By  their 
conduct,  they  have  estopped  themselves  to  say  that  the  satis- 
faction did  not  extinguish  the  lien,  and  as  by  their  procure- 
ment, the  remedy  upon  the  judgment  was  lost,  they  are 
directly  and  personally  liable  to  the  plaintiffs  for  the  amount 
of  the  fees.  Both  demurrers  to  the  first  count  were  properly 
overruled.  See  Davidson  v.  Board  of  CommissionerSj  26 
Colo.  549 ;  59  Pac.  Rep.  46. 

The  judgment  will  be  reversed  with  instruction  to  the 
district  court  to  set  aside  the  judgment  rendered,  sustain  the 
demurrer  to  the  second  count,  and  enter  a  judgment  against 
Flint  &  Lomax  for  $500,  with  legal  interest  from  the  date 
of  entry  of  first  judgment. 

Jieveraed. 
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[No.  8015.] 

The  Fibst  National   Bank  of  Grand  Junction  v. 

Wyman  bt  al. 

1 .  MOBT&AGSS — FOSBOLOBUBB — iNTBBYBirTION—PLBADnr 0 — PaBTIES. 

Id  an  action  by  the  holders  of  the  bonds  of  a  i*ailway  company  to  fore- 
close a  deed  of  trost  given  by  the  company  to  secore  the  bonds,  a 
petition  for  intervention  alleging  that  intervener  advanced  money 
to  the  railroad  company  for  the  purpose  of  paying  the  wages  of  the 
employes  and  the  general  operating  expenses  of  the  company,  and 
that  at  the  time  of  advancing  the  money  the  railroad  company  and 
the  holder  of  a  majority  of  the  bonds  then  against  the  property  of 
the  company,  agreed  that  the  money  so  advanced,  if  not  paid  out 
of  the  earnings  of  the  company,  should  be  paid  out  of  the  property 
prior  to  the  bonds  or  mortgage  upon  the  property,  but  it  appeared 
that  the  ovrner  of  bonds  vrho  made  the  agreement  was  not  an  owner 
of  any  of  the  bonds  at  the  time  the  action  was  brought,  and  was 
not  a  party  to  the  action,  stated  no  ground  for  intervention  on  ac- 
count of  such  agreement. 

2.  RaILBOADS  —  MOBTGAGES  —  QPEBATING     EXPBNSBS  —  PBIOBITT 

OF  Claims. 
Where  a  railroad  was  built  and  operated  by  the  owner  of  a  coal  mine 
for  the  exclusive  purpose  of  hauling  the  company^s  coal  to  market, 
and  no  business  was  done  for  the  public,  money  advanced  to  pay 
the  wages  of  employes  and  current  expenses  of  running  the  road 
cannot  be  given  priority  of  payment  out  of  the  property  of  the  com- 
pany over  bonds  secured  by  mortgage  on  the  property. 

Error  to  the  District  Court  of  Mesa  Countt/. 

Mr.  Samuel  N.  Wheeler  and  Mr.  R.  D.  Thompson, 
for  plain tiflf  in  error. 

Mr.  Charles  F.  Caswell,  for  defendants  in  error. 
Thomson,  J. 

This  proceeding  was  instituted  on  the  16th  day  of  October, 
1897,  by  certain  of  the  defendants  in  error,  to  foreclose  a 
trust  deed  executed  on  the  25th  day  of  February,  1892,  by 
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The  Little  Book  Cliff  Railway  Company,  to  The  State  Trust 
Company  of  New  York,  to  secure  the  payment  of  100  bonds, 
of  the  denomination  of  $1,000  each,  issued  by  it  on  the  20th 
day  of  February,  1892.  The  complaint  alleged  the  owner- 
ship of  the  bonds  by  the  plaintiff ;  the  default  of  the  railway 
company  in  their  payment ;  the  refusal  of  the  trustee  to  in- 
stitute foreclosure  proceedings ;  and  prayed  the  appointment 
of  a  receiver  to  take  possession  of,  operate  and  maintain  the 
premises  and  property  conveyed  by  the  trust  deed,  and  a 
decree  for  the  foreclosure  of  the  trust  deed,  and  the  sale  of 
the  property  it  described.  A  receiver  was  appointed  in  ac- 
cordance with  the  prayer. 

On  the  5th  day  of  October,  1898,  the  plaintiff  in  error  pre- 
sented, and  asked  leave  to  file,  its  petition  in  intervention  in 
the  cause.  The  application  was  denied,  and  the  judgment 
has  been  brought  here  for  review  by  writ  of  error.  The 
ground  of  the  court's  ruling  was  the  insuflBciency  of  the  pe- 
tition, and  the  only  question  before  us  is  whether,  upon  the 
facts  stated,  the  proposed  intervener  was  entitled  to  relief. 
The  petition  stated  that  during  the  year  1891,  the  intervener 
furnished  to  the  railway  company,  tl,000  to  pay  the  wages- 
of  the  employees,  and  defray  the  general  operating  expenses 
of  the  railway  company ;  that  the  advancement  so  made  was 
necessary  for  the  payment  of  wages,  the  maintenance  of  the 
business,  and  the  preservation  of  the  property  of  the  com- 
pany ;  and  that  in  the  months  of  May  and  September,  1894, 
and  in  the  month  of  March,  1895,  the  intervener,  for  the  pur- 
pose of  enabling  the  railway  company  to  pay  the  wages  of  its 
employees,  to  defray  its  general  operating  expenses,  and  to 
continue  in  business,  at  its  request  advanced  to  it  the  further 
sum  of  (1,800.  The  petition  averred  that  no  part  of  the 
sums  so  advanced  had  ever  been  paid  to  the  intervener. 

In  connection  with  the  averment  of  the  loan  of  tl,800, 
made  in  May  and  September,  1894,  and  March,  1895,  the 
petition,  in  intervention,  contains  the  following  further  state- 
ment: ^'That  at  the  time  said  $1,800  was  advanced  to  said 
railway  company,  for  the  purposes  aforesaid,  it  was  mutually 
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agreed  by  and  between  this  intervenor  and  the  defendant, 
the  Little  Book  Cliff  Railway  Company,  and  the  owner  and 
holder  of  a  majority  of  the  bonds  then  against  the  property 
of  said  railway  company,  and  described  in  plaintiffs'  com- 
plaint, that  if  this  intervenor  would  advance  the  sum  of 
$1,800  as  herein  set  forth,  and  for  the  purposes  herein  stated, 
that  the  said  railway  company,  and  the  said  holder  and  owner 
of  a  majority  of  the  bonds  against  the  property  of  said  rail- 
way company,  that  said  sum  of  Jfl,800  together  with  the 
$1,000  then  due  intervenor  from  said  company,  together  with 
interest  on  said  sums  at  18  per  cent  per  annum,  should  be 
paid  by  said  railway  company  from  the  first  current  money 
arising  from  the  operation  of  said  railroad  thereafter;  and 
it  was  further  agreed  that  in  event  that  said  sums  of  money 
were  not  so  paid  from  the  current  money  arising  from  the 
management  of  said  road  within  sixty  or  ninety  days  there- 
after, that  then  the  same  should  be  paid  out  of  the  property 
of  said  railway  company  and  prior  to  the  payment  of  said 
bonds,  or  any  mortgages  upon  said  property,  —  to  all  of 
which  said  parties  agreed  at  said  time."  This  alleged  agree- 
ment with  the  owner  of  a  majority  of  the  bonds  "  then  against 
the  property  "  of  the  company,  receives  only  incidental  men- 
tion in  the  printed  argument.  It  does  not  appear  to  be  in- 
sisted upon.  However,  further  statement  in  the  pleading 
rendera  it  immaterial.  We  are  not  informed  who  was  the 
owner  of  a  majority  of  the  bonds  "then  against  the  prop- 
erty ; "  but  it  is  entirely  clear  from  another  averment  in  the 
petition  that  such  owner  was  not  one  of  the  plaintiffs.  The 
following  is  the  averment  referred  to :  **  That  as  to  the  al- 
legation in  plaintiffs'  complaint  that  the  plaintiffs  in  this 
action  are  the  lawful  owners  and  holders  of  the  one  hundred 
bonds  described  in  said  complaint,  or  any  of  the  same,  *  *  ♦ 
this  intervenor  has  not  and  cannot  obtain  sufficient  knowl- 
edge or  information  upon  which  to  base  a  belief,  and  there- 
fore demands  strict  proof  of  the  same."  The  following  is 
the  allegation  in  the  complaint  concerning  the  ownership  of 
the  bonds,  and  with  reference  to  which  the  averment  in  the 
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petition  of  want  of  knowledge  was  made :  ^^  That  the  plain- 
tiffs are  now  the  lawful  owners  and  holders  of  said  bonds 
so  secured  by  said  deed  of  trust  as  follows : 

Isaac  C.  Wyman 91  bonds 

F.  Reynolds 2  bonds 

M.  E.  Williams 2  bonds 

E.  Fiske S  bonds 

John  Doane  Estate 2  bonds." 

Now  the  intervenor  knew  with  whom  it  contracted,  and,  ac- 
cording to  its  statement,  knew  that  such  person  was  the 
owner  of  a  majority  of  the  bonds  ;  but  it  did  not  know  that 
any  of  the  plaintiffs  owned  any  of  the  bonds.  Therefore,  the 
agreement  was  not  made  with  any  of  the  plaintiffs  and  none 
of  the  plaintiffs  are  bound  by  it. 

The  contention  of  the  intervener  is  that  because  the  money 
which  it  advanced  enabled  the  railway  company  to  continue 
in  business,  and  thus  preserved  the  security  of  the  bond- 
holders, its  claim  is  entitled,  in  equity,  to  precedence  over 
the  lien  of  the  trust  deed,  and  to  prior  satisfaction  out  of  the 
proceeds  of  the  sale  of  the  property.  The  prevailing  rule  is 
that  the  claims  of  general  creditors  are  subordinate  to  debts 
secured  by  lien ;  and,  upon  the  sale  of  the  property,  are  en- 
titled to  payment  only  out  of  the  surplus  remaining  after  the 
secured  debts  are  satisfied.  But  the  rule  is  not  without  ex- 
ception. In  the  case  of  insolvent  railroad  corporations  or- 
ganized for  geneml  purposes  of  carriage  and  traffic,  two  classes 
of  claims,  accruing  within  a  reasonable  time  before  the  ap- 
pointment of  the  receiver,  are,  upon  equitable  principles, 
allowed  priority  over  the  lien  of  a  mortgage. 

First.  The  current  earnings  of  a  railroad  constitute  a 
fund  out  of  which  the  current  debts  should  be  paid,  and 
when  there  has  been  a  diversion  from  the  fund,  applied  to 
the  payment  of  interest  on  the  mortgage  indebtedness,  or  to 
the  permanent  improvement  of  the  road,  or  to  tlie  enhance- 
ment in  any  manner  of  the  mortgage  security,  the  amount 
diverted  must  be  restored  to  the  fund. 
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Second.  The  interests  of  the  public  demand  that  there 
shall  be  no  interruption  in  the  operations  of  the  railroad ; 
and  outside  of  any  question  of  diversion,  upon  considerations 
of  public  policy,  where  a  debt  has  been  incurred  for  labor 
and  supplies  necessary  to  the  continued  operation  of  the  road, 
it  is  entii-ely  proper  that  such  debt  should  be  allowed  a  pref- 
erence over  the  mortgage.  And  in  either  of  the  instances 
to  which  we  have  referred,  if  the  liability  cannot  be  satisfied 
from  the  income  in  the  hands  of  the  receiver,  the  amount  may 
be  made  good  out  of  the  proceeds  of  the  sale  of  the  property. 
Fosdiek  v.  Schall^  99  U.  S.  235 ;  MUtenberger  v.  Railway  Co.^ 
106  U.  S.  286 ;  Barton  v.  Barbour,  104  U.  S.  126 ;  Union 
Trust  Co.  V.  Illinois  Midland  Co.^  117  U.  S.  434;  Addison  v. 
Leuns,  75  Va.  701 ;  Blair  v.  St.  Louis,  etc.,  R.  Co.,  22  Fed. 
Rep.  471 ;    Wood  v.  K  Y.  ^  N.  E,  R.  Co.,  70  Fed.  Rep.  741. 

But  postponement  of  a  mortgage  lien  to  the  claim  of  an 
unsecured  creditor  is  permissible  only  in  case  of  the  exist- 
ence of  some  condition  such  as  we  have  mentioned.  Upon 
this  subject,  in  Kneeland  v.  American  Loan  Co.,  136  U.  S.  89, 
Mr.  Justice  Brewer  spoke  as  follows :  ''  When  a  court  ap- 
points a  receiver  of  railroad  property,  it  has  no  right  to  make 
that  receivership  conditional  on  the  payment  of  other  than 
those  few  unsecui*ed  claims  which,  by  the  rulings  of  this 
court,  have  been  declared  to  have  an  equitable  priority.  No 
one  is  bound  to  sell  to  a  railroad  company  or  to  work  for  it ; 
and  whoever  has  dealings  with  a  company  whose  property 
is  mortgaged  must  be  assumed  to  have  dealt  with  it  on  the 
faith  of  its  personal  responsibility,  and  not  in  expectation  of 
subsequently  displacing  the  priority  of  the  mortgage  liens. 
It  is  the  exception  and  not  the  rule  that  such  priority  of  liens 
can  be  displaced.  We  emphasize  this  fact  of  the  sacredness 
of  contract  liens,  for  the  reason  that  there  seems  to  be  grow- 
ing an  idea,  that  the  chancellor,  in  the  exercise  of  his  equi- 
table powers,  has  unlimited  discretion  in  this  matter  of  the 
displacement  of  vested  liens." 

But  conditions  essential  to  the  authority  of  the  court  to 
prefer  an  unsecured  debt,  had  no  existence  in  the  case  at 


1901.]  FiBST  Nat.  Bank  v.  Wyman.  478 

bar.  The  Little  Book  Cliff  Railroad  Company  was  not  or- 
ganized for  general  purposes.  It  conclusively  appears  from 
the  bill  for  foreclosure  and  the  petition  in  intervention,  that 
the  company  owned  and  was  operating  certain  coal  mines,  and 
that  it  built  and  used  ttie  railroad,  which  was  about  twelve 
miles  in  length,  for  the  sole  purpose  of  haulmg  codXfrom  its 
mines,  and  hauling  supplies  to  its  mines.  While  it  was  called 
a  railroad  company,  it  was,  in  reality,  a  mining  company ;  and 
its  railroad  was  simply  part  of  the  machinery  by  means  of 
which  its  mining  operations  were  intended  to  be  made  profit- 
able. The  trust  deed,  of  which  foreclosure  was  sought,  em- 
braced the  mines  as  well  as  the  railroad.  The  company  was 
not  a  common  carrier.  It  did  no  business  for  the  public.  No 
part  of  its  earnings  was  ever  diverted  for  any  purpose,  for  the 
simple  reason  that  it  had  no  earnings.  There  having  been 
no  diversion,  there  could  be  no  judgment  of  restoration. 
Furthermore,  money  advanced  to  enable  the  company  to  con- 
tinue the  road  in  operation  was  merely  money  advanced  to 
enable  the  compan}'  to  mine  and  market  its  coal.  It  was  a 
matter  of  no  concern  whatever  to  the  public  whether  the  rail- 
road continued  to  haul  out  the  company's  coal,  or  stopped 
running  altogether.  No  public  interest  was  subserved  by  the 
loaning  of  the  intervener's  money  to  the  company.  The  in- 
terests of  the  public  in  the  operation  of  the  railroad,  and  in 
the  operation  of  the  other  machinery  in  and  about  the  mines, 
was  precisely  the  same;  and  there  is  no  more  reason  why 
money  advanced  to  keep  the  mining  machinery,  including  the 
railroad,  in  motion,  should  be  allowed  a  priority  of  lien,  than 
why  money  advanced  to  keep  the  spindles  of  a  woolen  factory 
in  motion,  should  be  allowed  a  priority  of  lien. 
Let  the  judgment  be  affirmed. 

Affi/tmed. 
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[No.  8088.] 

jdiSs  m  ROSBNGBAVB  y.  CLBLLAin>. 

JnSTIOB  OF  THE  PbACB—JuBISDIOTION— EQUITY— ApPSAI«. 

A  justice  of  the  peace  has  no  equitable  Jurisdiction.  And  where  an  ac- 
tion was  brought  before  a  justice  of  the  peace  upon  a  covenant  in 
a  deed  to  pay  taxes,  and  defendant  interposed  a  defense  requiring 
affirmative  equitable  relief  in  the  reformation  of  the  deed,  the  jus- 
tice of  the  peace  had  no  jurisdiction  and  the  county  court  acquired 
no  jurisdiction  on  appeal. 

Appeal  from  the  County  Court  of  Fremont  CownJty. 

Mr.  Jos.  H.  Maupin,  for  appellant. 
Mr.  Samitel  P.  Dale,  for  appellee. 

GUNTER,  J. 

This  action,  originating  in  a  justice  court  upon  a  covenant 
in  a  warranty  deed  against  taxes,  is  here  from  a  trial  on  ap- 
peal in  the  county  court.  The  defense  was,  that  the  deed 
was  made  in  pursuance  of  a  written  contract  between  the 
grantor  therein  and  a  third  party ;  that  such  contract  was  as- 
signed to  and  assumed  by  the  grantee  in  the  deed,  the  plain- 
tiff below,  the  appellee  here ;  that  such  contract  contained  a 
provision  obligating  the  contractee  to  discharge  the  taxes  here 
in  question  ;  that  such  clause  should  have  gone  into  the  war- 
ranty deed,  and  that  by  mistake  it  was  omitted  therefrom  and 
the  clause  obligating  the  grantor  to  discharge  such  taxes  in- 
cluded therein ;  that  such  facts  entitled  appellant  to  a  refor- 
mation eliminating  such  covenant  for  payment  of  taxes  from 
the  deed  and  were,  therefore,  a  defense  hereto.  This  equi- 
table defense  requiring  affirmative  relief  could  be  entertained 
only  in  a  court  having  equitable  jurisdiction.  A  justice  of 
the  peace  has  no  equitable  jurisdiction  under  the  laws  of 
Colorado.  Robinson  v.  Compher^  13  Colo.  App.  348 ;  Am.  & 
Eng.  Ency.  of  Law,  vol.  18,  p.  31. 
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This  true,  the  county  court  acquired  no  jurisdiction  of  the 
defense  on  appeal.  Robinson  v,  Compher^  supra.  Judgment 
afELrmed. 

^rmed. 


tmmmt 


[Ho.  2008.] 

Mann  v.  The  People. 


1.  CouNTT  Courts — Jubisdiotion — MAimAMus. 
The  county  court  is  a  court  of  record  and  has  jurisdiction  to  issue  the 
writ  of  mandamus. 

2.  JUSTIOB  OF  THE  PeACB—TeRMS  OF  COUBT— ADJOURNMENT. 

A  justice's  court  is  open  for  business  every  day  except  Sundays  and 
holidays,  and  its  adjournment  Hne  die  or  otherwise  on  one  day  does 
not  incapacitate  it  from  issuing  writs  or  conducting  trials  on  the 
next  day  or  any  day  thereafter. 

3.  JUBTIOE  OF  THE  PEACE— JUDGMENTS — COMMITMENT. 

The  judgment  of  a  justice  of  the  peace  convictiug  a  party  and  sentenc- 
ing him  to  confinement  in  the  county  jail  does  not  become  void  be- 
cause he  failed  to  issue  a  writ  of  comn^itment  on  the  day  of  its 
rendition.  The  judgment  can  only  be  satisfied  by  the  imprison- 
ment of  the  party  for  the  term  for  which  he  is  sentenced. 

4.  Same— Mandamus. 

Where  a  justice  of  the  peace  tried  and  convicted  a  defendant  and 
sentenced  him  to  imprisonment  in  the  county  jail,  his  duty  to  issue 
a  writ  of  commitment  was  mandatory,  and  upon  his  refusal  to  issue 
such  writ  when  demanded,  mandamus  would  issue  to  compel  him 
to  issue  the  writ.  And  it  was  immaterial  that  time  had  elapsed 
since  the  sentence  and  before  the  writ  was  demanded,  exceeding  the 
length  of  the  term  of  sentence. 


Appeal  from  the  County  Court  of  Mesa  County. 

Mr.  B.  C.  HiLLLLRD  and  Mr.  Hbnbt  W.  Ross,  for  appel- 
lant. 

Mr.  D.  M.  Campbell,  Mr.  Calvin  E.  Reed  and  Mr.  Dan 
B.  Cabet,  for  appellee. 
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Thomson,  J. 

This  is  a  proceeding  by  mandamus  to  compel  the  appellant, 
who  was  a  justice  of  the  peace,  to  issue  the  proper  writ  for 
the  enforcement  of  a  judgment  of  conviction  rendered  by  him 
against  one  Mose  Graham,  upon  a  complaint  charging  the 
latter  with  failure  to  provide  support  and  maintenance  for 
his  wife  and  minor  children.  The  people  had  judgment,  and 
the  respondent  appealed. 

The  abstract  of  the  record  furnished  by  the  appellant  does 
not  contain  the  alternative  writ.  The  return  is  set  forth  in 
full,  and  consists  of  a  denial  of  the  jurisdiction  of  the  court 
issuing  the  writ,  a  denial  of  the  sufBciency  of  the  writ,  and 
the  following  statements  of  fact :  On  the  27th  day  of  Sep- 
tember, 1898,  Graham  was  convicted  by  the  respondent,  as 
justice  of  the  peace,  of  the  offense  of  failing  to  furnish  sup- 
port and  maintenance  for  his  wife  and  minor  children,  and 
sentenced  to  impiisonment  in  the  county  jail  for  sixty  days ; 
immediately  upon  the  rendition  of  the  judgment,  Graham 
gave  notice  that  he  would  appeal  to  the  county  court,  and 
the  respondent  thereupon  adjourned  his  court  without  day ; 
Graham  never  perfected  his  appeal ;  before  the  adjournment 
of  the  respondent's  court,  the  people  did  not  demand  a  war- 
rant of  commitment  against  Graham,  and  such  warrant  was 
not  demanded  until  the  6th  day  of  January,  1899 ;  the  re- 
spondent being  doubtful  of  his  authority  to  issue  the  writ, 
caused  the  question  to  be  argued  before  him  by  the  district 
attorney  and  the  attorney  for  Graham,  and,  after  due  con- 
sideration, arrived  at  the  conclusion  that  upon  the  adjourn- 
ment of  his  court,  he  lost  jurisdiction  to  proceed  further  in 
the  case,  and  especially,  that  he  was  without  jurisdiction 
when  the  demand  was  made,  because  the  sixty  days  of  im- 
prisonment, to  which  Graham  was  sentenced,  had  expired ; 
thereupon  he  refused  the  writ. 

The  alternative  writ  not  being  before  us,  we  cannot  pass 
upon  the  question  of  its  sufficiency.  What  was  wanting  to 
confer  jurisdiction  on  the  county  court,  by  which  the  writ  of 
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mandamus  was  issued,  we  are  not  advised.  The  county  court 
is  a  court  of  record,  and  jurisdiction  to  issue  the  writ  resides 
in  any  court  of  record.  Mills'  Ann.  Code,  sec.  307.  Neither 
has  it  been  made  clear  to  us  how  the  respondent  lost  his 
right  to  enforce  the  sentence  he  imposed,  by  adjourning  his 
court.  A  justice's  court  is  open  for  business  every  day,  ex- 
cept Sundays  and  holidays ;  and  its  adjournment,  sine  die  or 
otherwise,  on  one  day,  does  not  incapacitate  it  from  issuing 
writs,  or  conducting  triaLs,  ou  the  next  day,  or  on  any  day 
thereafter.  The  judgment  of  conviction  did  not  become  void 
because  the  respondent  failed  to  issue  a  writ  of  commitment 
on  the  day  of  its  rendition,  and  it  can  be  satisfied  only  by 
the  imprisonment  of  Graham  for  sixty  days.  When  the  mit- 
timus was  demanded,  the  judgment  had  not  been  satisfied, 
and  it  was  the  duty  of  the  respondent  to  comply  with  the 
demand.  People  v.  Rawsoriy  61  Barb.  619;  In  re  Shaw 
31  Minn.  44 ;    Gano  v.  Hall,  42  N.  Y.  67. 

It  is  immaterial  that  more  than  sixty  days  had  elapsed 
since  the  conviction.  Graham  was  not  in  prison  during  that 
time,  and  the  judgment  could  be  satisfied  only  by  his  actual 
imprisonment  for  the  adjudged  period. 

The  duty  to  issue  the  writ  was  mandatory.  The  respond- 
ent's judicial  functions  were  exhausted  when  the  judgment 
was  entered,  and  thenceforward  he  was  without  discretion. 
The  fact  that  he  called  for  a  hearing  upon  the  question  of 
his  duty,  and  that,  after  listening  to  arguments  pro  and  con^ 
he  solemnly  decided  that  it  was  not  incumbent  upon  him  to 
issue  the  writ,  cuts  no  figure  at  all.  His  investigation  of  the 
question  was  without  meaning  or  effect.  He  could  hardly 
escape  the  consequences  of  refusing  to  obey  the  law,  by  invit- 
ing arguments  and  rendering  a  decision. 

The  judgment  is  affirmed. 

AffimiBd^ 
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[No.  2018*] 

The  Colorado  School  Land  Leasing  and  Mining  Com- 
pany V.  PONICK. 

1.    COBPOBATIONS — ABSIGNMBNT  OF  CLAIM — DSSCBIPTION. 

An  assignment  of  a  claim  against  The  Colorado  School  Land  Leasing 
and  Mining  Company  in  which  assignment  the  words  were  trans- 
posed and  the  claim  described  as  against  The  Colorado  School  Land 
Mining  and  Leasing  Company  was  a  sufficient  description  to  identify 
the  claim,  and  the  assignment  was  not  invalid  because  of  such  mis- 
take in  the  name  of  the  corporation. 

2.  Employ ER  and  Employ^— Wages— Splittino  Demands — Reduc- 

ing Amount. 
A  creditor  may  not  split  up  his  demand  so  as  to  make  several  causes  of 
action  out  of  one  without  the  consent  of  his  debtor,  but  he  may 
abate  a  portion  of  his  claim  without  asking  his  debtor^s  permission. 
And  where  an  employ^  assigned  his  wages  for  a  month,  stating  the 
amount  and  that  it  was  all  that  was  owing  to  him,  the  employer 
cannot  object  to  the  assignment  on  the  ground  that  the  amount  as- 
signed was  less  than  the  amount  due  the  assignor. 

3.  Evidence— Receipts. 

A  receipt  for  money  due  is  only  prima  facie  evidence  of  payment  and 
may  be  contradicted  by  parol. 

4.  Employer    and  Employ^ — Wages — Loan    to  Manager  — Evi- 

dence. 

Where  employes  of  a  corporation  were  informed  by  the  company^s 
manager  that  the  money  had  not  come  to  pay  them,  and  that  if  they 
would  wait  a  few  days  they  should  receive  their  pay  with  interest^ 
which  proposition  the  employes  accepted,  and  afterwards  at  differ- 
ent times  payment  was  promised  by  officers  of  the  company,  it  was 
not  a  loan  of  their  wages  to  the  manager,  but  an  extension  of  time 
to  the  company  for  payment. 

6.  Appellate  Practice— Credibility  of  Witnesses— Verdict  of 
Jury  Conclusive. 

Where  witnesses  contradict  each  other,  the  question  of  their  credibility 
is  for  the  jury  to  determine,  and  the  verdict  of  the  jury  is  conclusive 
on  the  appellate  court. 

Error  to  the  County  Court  of  El  Paso  CouTity. 
Mr.  Samuel  H.  Kinsley,  for  plaintiff  in  error. 

■ 

Messrs.  Oer  &  McKesson,  for  defendant  in  error. 
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Fred  Ponick,  J.  B.  Eraser  and  Dan  McLaughlin  worked 
for  The  Colorado  School  Land  Leasing  and  Mining  Company 
during  June,  July,  August  and  September,  1897.  Their 
wages  for  June,  July  and  September  were  paid  to  them  in 
full,  but  they  asserted  that  they  received  no  pay  for  August. 
Ponick  brought  this  suit  to  recover  his  own  wages  for  August, 
and  those  of  Fraser  and  McLaughlin,  alleging  that  the  latter 
had  assigned  their  claims  to  him.  The  trial  resulted  in  a  ver- 
dict in  the  plaintiff's  favor  for  rf  230.50.  Judgment  followed 
the  verdict,  and  the  defendant  appealed. 

The  indebtedness  to  Fraser  is  conceded,  and  with  respect 
to  his  claim,  the  only  contention  is  that  the  assignment  by 
him  is  insufficient.  Fraser  and  McLaughlin  subscribed  the 
same  writing ;  if  the  assignment  is  not  good  as  to  one,  it  is  not 
good  as  to  the  other ;  and  this  action  in  the  name  of  Ponick 
can  not  be  maintained  upon  the  claim  of  either  of  them.  The 
first  objection  to  the  assignment  is  that  it  describes  the  debt 
as  owing  from  The  Colorado  School  Land  Mining  and  Leasing 
Company,  whereas,  the  name  of  the  defendant,  and  the  name 
by  which  it  was  sued,  was  The  Colorado  School  Land  Leasing 
and  Mining  Company.  The  objection  is  not  very  ponderous. 
The  work  was  done  for  the  defendant  company.  In  attempt- 
ing to  give  the  name  of  the  company  for  the  purpose  of  iden- 
tifying the  debt,  the  writer  transposed  the  words  "  Leasing  " 
and  "  Mining."  But  it  is  entirely  evident  that  it  was  tiie 
claims  against  the  defendant,  of  Fi-aser  and  McLaughin, 
which  he  intended  to  describe,  and  it  is  entirely  evident  that 
it  was  their  claims  against  the  defendant  which  Fraser  and 
McLaughlin  intended  to  assign.  The  mistake  in  the  name 
of  the  company  did  not  render  the  assignment  insufficient. 
The  other  objection  to  the  assignment  is  that  it  was  only 
partial,  that  is,  that  the  sums  assigned  were  less  than  the 
true  amounts,  and  that  it  was  not  shown  that  the  defendant 
assented  to  the  assignment.  If  a  creditor  sees  fit  to  reduce 
the  amount  of  a  debt  owing  to  him,  we  confess  our  inability, 
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at  this  moment,  to  see  what  right  the  debtor  has  to  complain. 
It  is  true  that,  as  a  general  rule,  a  creditor  may  not  split  up 
his  demand  so  as  to  make  several  causes  of  action  out  of  one, 
without  the  consent  of  the  debtor.  Snedden  v.  JETannes^  5 
Colo.  App.  477.  But  it  by  no  means  follows  that  he  may 
not  abate  a  portion  of  his  claim  without  asking  his  debtors' 
permission.  In  the  body  of  the  writing,  the  assignors  de- 
scribed the  claims  as  embracing  all  that  was  owing  to  them, 
and  a  final  judgment  in  this  action  for  or  against  the  plaintiff 
would  be  a  bar  to  any  other  suit  for  wages  of  the  assigpiors 
earned  in  August,  1897.  There  is  nothing  in  this  objection. 
With  these  objections  out  of  the  way,  the  right  of  the 
plaintiff  to  a  judgment  upon  Eraser's  claim  is  admitted,  and 
we  need  say  nothing  further  respecting  it ;  but  a  recovery 
upon  his  own  and  McLaughlin^s  demands  is  resisted  upon 
other  grounds,  it  being  contended  that  the  plaintiff  and  Mc- 
Laughlin loaned  the  money  to  Mr.  Groesbeck,  the  defendant's 
manager,  and  receipted  for  it  in  full  to  the  company.  The 
money  due  for  August  was  never  paid,  and  there  was  posi- 
tive testimony  that  it  was  not  loaned  to  Groesbeck.  The 
wages  for  August  were  payable  on  the  10th  day  of  September. 
There  was  evidence  that  on  that  day,  a  Mr.  Baker,  who  was 
a  foreman  for  the  company,  came  to  the  men  and  said  that 
the  money  to  pay  them  had  not  arrived,  and  if  they  would 
wait  for  twenty  days,  they  would  receive  their  pay,  with  in- 
terest ;  that  tliey  accepted  the  proposition  ;  that  payment  was 
afterwards,  at  different  times,  promised  by  officers  of  the 
company ;  that  sometime  in  October,  the  men  signed  the  pay 
roll  for  August,  on  the  faith  of  some  representation  made  to 
them,  and  afterwards,  at  the  instance  of  the  company's  agent, 
subscribed  and  verified  certain  affidavits,  which  we  shall 
notice  shortly.  The  defendant  relies  upon  those  affidavits 
to  overthrow  the  testimony  that  the  money  was  not  loaned 
to  Groesbeck.  It  was  testified  that  the  parties  were  induced 
to  make  the  affidavits  on  the  representation  to  them  of  the 
company's  agent  that  he  desired  to  ascertain  how  much  the 
company  owed,  and  on  his  promise  that  he  would  assist  them 
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in  getting  their  money.  An  afiBdavit  was  procured  from  the 
plaintiff  and  McLaughlin,  and  also  from  Eraser.  We  do 
not  find  Fraser's  in  the  record.  The  affidavits  of  the  plain- 
tiff and  McLaughlin  are  substantially  alike.  The  affidavit 
of  the  plaintiff  stated  that  he  worked  for  the  company  dur- 
ing June,  July,  August  and  September,  1897,  but  that  he 
received  no  pay  for  August ;  that  on  the  10th  day  of  Sep- 
tember, the  foreman,  Baker,  stated  to  him  and  the  others  that 
Groesbeck  desired  to  i-etain  their  wages  for  twenty  days, 
and  that  himself  and  all  the  other  men  working  on  the  prop- 
erty, consented;  that  about  the  16th  or  18th  day  of  Sep- 
tember, Baker  presented  the  pay  roll  for  August  to  the  men, 
and  they  all,  including  the  plaintiff,  signed  it ;  and  that  when 
the  plaintiff  signed  it,  payment  of  his  August  wages  was 
promised,  to  be  made  on  the  1st  day  of  October. 

Counsel  points  us  to  the  fact  of  the  signatures  to  the  pay 
roll,  and  to  the  statement  that  the  men  consented  to  the  re- 
tention by  Groesbeck  of  tlieir  wages  for  twenty  days,  as  con- 
tmdictor}^  of  the  testimony  that  the  company  still  owed  the 
money,  and  that  the  money  was  not  loaned  to  Groesbeck. 
By  signing  the  pay  roll  the  men  acknowledged  the  receipt 
of  the  money  due  them  for  August.  But  a  receipt  is  only 
prima  facie  evidence  of.  the  fact  it  states,  and  may  be  contra- 
dicted by  parol.  It  abundantly  appears  that  the  money  was 
never  paid,  and  that  the  signing  of  the  receipts  was  induced 
by  promise  of  payment.in  the  future.  The  statement  in  the 
affidavit  that  the  retention  of  the  wages  by  Groesbeck  for 
twenty  days  was  consented  to,  does  not  necessarily  mean 
that  the  money  was  loaned  to  Groesbeck.  Groesbeck  repre- 
sented the  company ;  Baker,  who  made  the  request  upon 
which  the  consent  was  given,  also  represented  the  company ; 
he  did  not  represent  Groesbeck ;  the  money  to  pay  the  men 
was  handled  by  Groesbeck,  and  the  men  might  well  have 
understood  that  Groesbeck  was  to  retain  the  money  in  his 
representative  capacity,  that  is,  for  the  company,  and  not  for 
himself.  That  such  was,  in  fact,  the  understanding,  there  is 
positive  evidence.  But  Baker  represented  to  the  men,  as  a 
Vol.  XVI — 31 


482     Colo.  School  L.  L.  &  M.  Co.  v.  Ponick.  [Sept.  T., 

reason  why  they  were  not  paid  on  the  spot,  that  the  neces- 
sary funds  had  not  arrived,  and  promised  that  if  they  would 
wait  twenty  days,  their  money  would  be  paid  to  them,  with, 
interest.  The  men  assented.  This  throws  light  on  the  lan- 
guage of  the  affidavits.  The  men  would  not  push  the  com- 
pany for  their  money  for  twenty  days,  and  as  it  was  through 
Groesbeck  that  all  payments  to  the  men  were  made,  he,  as 
the  company's  agent,  was  authorized  to  retain  their  wages 
for  that  time.  It  is  clear  to  us  from  the  whole  evidence, 
that  instead  of  loaning  their  wages  to  Groesbeck,  thay  gave 
him,  as  the  company's  agent,  an  extension  of  twenty  days 
for  the  payment  of  the  money ;  and  this  view  finds  support 
in  the  promise  of  the  president  and  other  officers  of  the  com- 
pany, made  long  afterwards,  that  the  men  should  be  paid. 

Mr.  Codding,  one  of  the  company's  agents,  induced  the 
making  of  the  affidavits  by  representing  that  he  wanted  to 
find  how  much  the  company  owed,  and  promising  his  as- 
sistance to  the  men,  in  obtaining  their  money.  He  was  a 
witness  for  the  defendant,  and  contradicted  the  plaintiff  in  a 
number  of  important  particulars.  But  the  jury  believed  the 
plaintiff  and  disbelieved  him,  and  their  judgment  of  the 
credibility  of  the  witnesses  is  conclusive  here.  It  does  not 
appear  that  any  suit  for  the  overdue  wages  was  then  threat- 
ened ;  the  men  were  manifesting  no  impatience ;  the  reason 
given  to  them,  and  the  reason  given  to  the  court,  why  the 
affidavits  were  wanted,  are  alike  unsatisfactory,  and  a  strong 
suspicion  attaches  to  the  transaction  that  the  design  was  to 
entrap  the  men  into  the  use  of  ambiguous  language  which 
might  be  given  a  harmless  meaning  to  them,  but,  by  another 
interpretation,  might  be  used  to  defeat  their  claims. 

Complaint  is  made  of  two  instructions ;  but  the  objections 
urged  against  them  have  already  been  considered  in  our  dis- 
cussion of  the  evidence,  and  a  result  reached  adverse  to 
counsel's  contention. 

Let  the  judgment  be  affirmed. 

Affirmed* 
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[No.  2016.] 
Beab  v.  Hansen. 

Chattel  Mobtgage — ^Dutt  of  Mortgagee  to  Take  Pobsbssiok  Af- 
TEB  Matubity — Laches— Replevin. 

Defendant  held  a  chattel  mortgage  on  a  horse  which  authorized  the 
mortgagor  to  retain  possession  until  the  deht  matured.  Nineteen 
days  after  the  debt  raaturad,  the  mortgagor,  being  in  possession,  sold 
the  horse,  and  two  months  thereafter  his  vendee  sold  it  to  plaintiff. 
Plaintiff  put  the  horse  in  defendant's  livery  stable,  and  defendant 
retained  possession,  claiming  title  under  his  chattel  mortgage.  De- 
fendant offered  no  valid  excuse  for  his  delay  in  taking  possession. 
Held  that  defendant  by  his  unnecessaiy  delay  in  taking  possession 
after  the  maturity  of  his  debt  forfeited  his  right  as  against  plaintiff, 
and  that  plaintiff  by  replevin  might  recover  the  horse  with  damage 
for  its  retention. 

Appeal  from  the  County  Court  of  Qilpin  County, 
Mr.  Jambs  M.  Searight,  for  appellant. 

No  appearance  for  appellee. 
Thomson,  J. 

Replevin  for  a  horse.  Judgment  for  defendant,  and  appeal 
by  plaintiff.  Tlie  following  are  the  undisputed  facts :  On 
April  8, 1898,  G.  Guy  Farley,  the  then  owner  of  the  horse, 
made  his  promissory  note  to  P.  C.  Hansen,  the  defendant, 
for  $70.00,  due  in.thirty  days,  and  to  secure  its  payment  when 
due,  executed  to  Hansen  a  chattel  mortgage  of  the  horse.  On 
the  27th  day  of  May,  1898,  Farley  sold  the  horse  to  one 
George  N.  Fairman,  and  on  July  27,  1898,  Fairman  sold  the 
horse  to  the  plaintiff.  The  defendant  was  engaged  in  the 
livery  business  in  Central  City.  On  the  26th  day  of  Au- 
gust, 1898,  the  plaintiff,  who  lived  in  Eldom,  having  driven 
to  Idaho  Springs,  on  his  return,  put  his  team,  one  of  which 
was  the  horse  in  question,  into  the  defendant's  barn ;  and  the 
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defendant  finding  the  horse  there,  took  possession  of  it,  claim- 
ing title  to  it  by  virtue  of  the  chattel  mortgage.  The  mort- 
gage provided  for  the  retention  by  the  mortgagor  of  the 
possession  of  the  horse  until  default  in  the  payment  of  his 
note. 

The  note  matured  May  8,  1898.  It  was  not  paid.  Nine- 
teen days  afterwards,  the  mortgagor  sold  the  horse  to  Fair- 
man  ;  Fairman  kept  him  two  months  and  sold  him  to  the 
plaintiff ;  and  he  was  in  the  plaintiff's  possession  a  month 
before  the  defendant  took  him.  No  valid  reason  appears 
why  the  defendant  did  not  take  possession  of  the  horse 
when  the  note  matured.  The  legal  title  then  vested  in 
him,  and  as  against  creditors  and  subsequent  purchasers,  it 
was  his  duty  to  take  the  property  into  his  possession  with- 
out unnecessary  delay.  The  retention  of  the  property  by  the 
mortgagor,  for  nineteen  days  longer,  is  totally  unexplained. 
If  the  defendant  had  acted  with  the  diligence  which  the 
law  exacts,  there  would  have  been  no  sale  of  the  horse  by 
Farley.  But  he  waited  until  the  horae  was  twice  sold,  and 
when  he  finally  took  the  property,  more  than  three  and  one 
half  months  had  elapsed  since  his  right  to  its  possession  ac- 
crued. By  his  own  gross  negligence,  he  lost  all  light  to  the 
horse  as  against  the  plaintiff.  Atchison  v.  Oraham^  14  Colo. 
217 ;  Brereton  v.  Bennett^  15  Colo.  254 ;  Mills'  Ann.  Stat, 
sec.  2027.     The  horae  is  the  property  of   the  plaintiff. 

The  judgment  is  reversed,  with  instruction  to  the  court 
below  to  cause  the  value  of  the  property  to  be  found,  and 
the  damages  for  its  detention  assessed,  and  to  enter  the  judg- 
ment provided  by  the  statute  in  such  cases,  in  favor  of  the 
plaintiff. 

Itever$4d. 


^ 
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[No.  2024.] 

Flick  v.  The  Hahn's  Peak  and  Elk  River  Canal  and 

Placer  Mining  Company. 

1.  Ck»NTBACT8 — Water  Riohts— Construction  of  Ditoh. 
Plaintiff  oontracted  with  defendant  to  enlarge  and  complete  a  ditoh  to 

carry  water  from  a  certain  river  to  defendant's  placer  mine  and  to 
bnild  a  dam  across  the  river  that  would  at  all  times  cause  a  suffi- 
cient amount  of  the  water  of  the  river  to  flow  into  the  ditch  to  fill 
the  same,  and  guaranteed  that  a  full  head  of  water  should  flow 
through  the  ditch  for  its  entire  length  for  a  period  of  thirty  days 
after  its  completion,  stating  what  was  to  be  understood  as  a  full 
head  of  water.  Because  of  a  scarcity  of  water  in  the  stream  a 
full  head  could  not  be  turned  into  the  ditch  when  completed. 
Held  that  the  gui^rantee  in  the  contract  was  not  that  the  stream 
would  supply  the  amount  of  water,  but  only  that  the  ditoh  should 
be  capable  of  conveying  a  full  head  of  water  from  the  river  to  the 
mine  if  there  was  sufficient  water  in  the  river  to  supply  the  amount. 
And  that  plaintiff  having  turned  into  the  ditch  all  the  water  of  the 
river  and  kept  the  same  running  therein  for  thirty  days,  he  had 
sufficiently  complied  with  that  part  of  his  contract. 

2.  Same — Construction  of  Contract. 

Plaintiff  contracted  with  defendant  to  enlarge  and  complete  a  ditch  of 
certain  dimensions  and  a  dam  to  turn  the  water  of  the  river  into 
the  ditch,  and  guaranteed  that  a  full  head  of  water  should  flow 
through  the  entire  length  of  the  ditch  for  thirty  days  immediately 
after  completion.  After  the  completion  of  the  ditch  and  before 
the  commencement  of  an  action  by  plaintiff  to  enforce  the  collec- 
tion of  the  balance  of  the  contract  price  for  the  work,  defendant 
notified  plaintiff  that  he  had  not  complied  with  the  conditions  of 
the  agreement  calling  his  attention  to  the  provision  that  a  full 
head  of  water  should  fiow  through  the  ditch  for  thirty  days,  and  ad- 
vised plaintiff  that  the  ditch  had  never  been  full  of  water  and 
closed  his  notice  with  this  language,  *'  The  strength  and  capacity 
of  the  ditch  have  not  been  tested  in  accordance  with  the  terms  and 
conditions  of  said  contract.^*  Held  that  the  language  of  the  notice 
was  a  construction  of  the  contract  by  defendant  that  the  guarantee 
in  the  contract  was  of  the  capacity  of  the  ditch  and  not  that  the 
river  should  supply  the  water,  and  that  the  running  of  the  water 
for  thirty  days  was  for  the  purpose  of  testing  the  capacity  and 
strength  of  the  ditch,  and  that  such  construction  of  the  contract 
was  binding  on  defendant. 

3.  Contracts— Construction  of  Ditch— Acceptance — Waiver. 
Plaintiff  contracted  with  defendant  to  enlarge  and  complete  a  ditch, 
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and  guaranteed  that  a  full  head  of  water  should  run  through  the 
ditch  for  thirty  days  after  its  completion.  All  the  water  in  the 
stream  was  turned  into  and  kept  running  through  the  ditch  for 
thirty  days,  but  the  amount  was  insufficient  to  supply  a  full  head. 
Defendant  accepted  the  ditch,  took  possession  and  proceeded  to 
use  it  for  the  purposes  intended,  without  protest,  and  acknowledged 
liability  to  plaintiff  for  the  payments  specified  in  the  contract. 
Held  that  defendant  waived  the  requirement  in  the  contract  that  a 
full  head  of  water  should  be  run  through  the  ditch  for  thirty  days. 

4.  Contracts — Evidence— Parol  Aqkebmen7  not  Admissible  to 

Vary  Written  Contract. 
Where  the  terms  of  a  written  contract  are  clear  and  express,  it  is  con- 
clusively presumed  tliat  all  prior  negotiations  were  merged  into 
the  written  contract,  and  evidence  of  conversations  and  negotiations 
between  the  parties  prior  and  leading  up  to  the  execution  of  the 
contract,  tendiug  to  contradict  or  vary  its  terms  Is  not  admissible. 

5.  Contracts — Conditional  Promissory  Note — Option  to  Pay  in 

Specific  Property. 
A  contract  provided  that  for  certain  work  performed,  after  making 
ceiiAin  cash  payments,  defendant  was  to  execute  to  plaintiff  its 
conditional  note  for  the  balance,  to  be  secured  by  a  certain  number 
of  sbai-esof  defendant's  capital  stock,  with  the  condition  that  if  the 
note  was  not  paid  at  maturity,  the  stock  should  be  received  in  full 
payment  of  the  note.  Held  that  before  defendant  could  have  or 
exercise  the  option  to  pay  the  amount  in  capital  stock,  it  must 
have  executed  and  delivered  its  note  and  the  stock  to  plaintiff  at 
the  time  specified  in  the  contract.  And  having  failed  to  do  so,  no 
option  arose  in  its  favor,  and  plaintiff  was  entitled  to  recover  the 
amount  in  money. 

Appeal  from  the  District  Court  of  Arapahoe  CourUy. 

Mr.  F.  E.  Gregg  and  Mr.  George  L.  Hodges,  for  ap- 
pellant. 

Mr.  W.  E.  SoRellb,  for  appellee. 

Wilson,  P.  J. 

Plaintiff  Flick  seeks  by  this  suit  to  foreclose  a  mechanic's 
lien  claimed  on  account  of  work  and  labor  done  by  him  for 
the  repairing,  enlargement  and  completion  of  certain  ditches 
owned  by  the  defendant  company,  and  used  by  it  for  the 


1901.]  Flick  v.  Hahn's  Pk.  &  E.  R.  C.  &  P.  M.  Co.     487 

conveyance  of  water  in  the  conduct  of  placer  mining  opera- 
tions in  which  it  was  engaged.  The  principal  ground  of 
dispute  arises  from  the  construction  of  the  contract  for  the 
work,  which  was  in  writing,  and  the  material  portions  of 
which  we  quote. 

"  This  agreement  made  and  entered  into,  ♦  *  *  witnesseth : 

**  That  whereas  the  said  party  of  the  firat  part  is  the  owner 
of  those  two  (2)  certain  ditches  in  Routt  county,  Colorado, 
known  as  the  Elk  River  ditch,  which  extends  from  a  branch 
of  the  Elk  River  in  a  southwesterly  direction  for  a  distance  of 
about  twenty-one  (21)  miles  to  the  town  of  Hahn's  Peak,  and 
the  Willow  Creek  ditch,  which  when  completed,  will  extend 
from  the  west  or  main  branch  of  the  Willow  Creek  in  a  south- 
easterly direction  for  a  distance  of  about  four  (4)  miles  to 
Nugget  cut,  a  few  hundred  feet  above  said  town ;  and 

"  Whereas  the  said  party  of  the  first  part  desires  the  said 
Willow  Creek  ditch  to  be  completed,  and  the  said  Elk  River 
ditch  to  be  repaired,  improved  and  enlarged. 

**  Now  therefore,  *  *  *  (Here  follows  a  number  of  speci- 
fications of  the  work,  as  to  the  size  of  the  ditch,  flume,  etc.) 
A  good  durable,  strong  flume,  of  sufficient  size  to  carry 
the  waters  of  said  ditch  as  enlarged,  shall  be  constructed  by 
said  Flick  around  Sand  Rock  point,  about  two  and  one  half 
(2})  miles  below  the  headgate  of  said  ditch;  that  said 
flume  shall  be  so  thoroughly  and  strongly  anchored  that  it 
will  remain  in  its  position  of  construction  permanently.  The  * 
headgate  of  said  ditch  shall  be  constructed  of  substantial  ma- 
terial and  the  dam  or  bulkhead  across  the  creek,  just  below 
the  head  of  said  ditch,  shall  be  constructed  of  substantial  and 
permanent  materials,  so  that  the  same  will,  at  all  times,  cause 
sufficient  amount  of  the  waters  of  said  Elk  river  to  flow  into 
said  ditch  to  fill  the  same.  *  *  *  AH  of  said  work  shall  be 
completed  on  or  before  the  15th  day  of  August,  A.  D.  1897, 
and  on  completion  thereof,  water  shall  be  turned  into  the 
same  at  the  headgate,  and  the  said  Flick  guarantees  that  a 
full  head  of  water  shall  flow  through  the  said  ditch  for  its 
entire  length  for  a  period  of  thirty  (30)  days  immediately 
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after  its  completion.  It  is  expressly  undeistood  that  a  full 
head  of  water  in  said  ditch  shall  mean  a  volume  of  water  six 
(6)  feet  wide  on  top,  three  and  one  half  (3^)  on  the 
bottom,  and  three  (3)  feet  deep.'* 

Three  several  cash  payments  were  required  to  be  made  to 
plaintifiF,  the  last  of  which  was  on  the  1st  day  of  October, 
1897,  and  the  contract  then  provided  further: 

*'  On  the  last  aforesaid  date,  in  addition  to  the  aforesaid 
payments,  said  party  of  the  first  part  agrees  to  make,  execute 
and  deliver  unto  said  party  of  the  second  part  its  conditional 
note,  payable  in  one  (1)  year  after  its  date,  in  the  sum  of 
twenty-one  hundred  seventy-five  ($2175,)  dollars,  secured  by 
seventeen  thousand  four  hundred  (17,400)  shares  of  the  cap- 
ital stock  of  said  company,  with  the  condition  that  if  the  said 
note  shall  not  be  paid  on  or  before  its  maturity,  the  said  stock 
shall  be  taken  and  received  by  the  said  party  of  the  second 
part  in  full  payment  of  said  note. 

"  It  is  further  agreed  between  the  parties  hereto  that  said 
first  payment  shall  be  limited  to  seventy-five  (76)  per  cent 
of  the  value  of  all  work  done  at  tluit  time,  and  the  said  second 
payment  shall  be  made  upon  the  conppletion  of  all  the  said 
work  by  said  Flick  and  the  acceptance  of  the  same  by  George 
B.  McFadden,  it  being  the  intention  that  said  Flick  upon  the 
completion  of  said  work,  shall  have  received  the  total  sum  of 
five  thousand  (115,000)  dollars,  and  that  no  further  payment 
shall  be  made  to  said  Flick  until  after  he  shall  have  caused 
a  full  head  of  water  to  flow  through  said  ditch  for  a  period  of 
thirty  (30)  consecutive  days." 

It  is  conceded  that  the  plaintiff  did  not  cause  a  full  head 
of  water  as  described  in  the  contract  to  flow  through  this 
ditch  for  a  period  of  thirty  days,  or  for  any  time,  after  its  com- 
pletion, and  for  this  reason  the  defendant  contends  that  the 
plaintiff,  having  wholly  failed  to  comply  with  his  contract, 
forfeited  all  right  to  recover  any  further  payments  which  had 
l)een  provided  for.  In  other  words,  defendant  insists  that  the 
principal  object  of  the  contract  was  to  secure  the  specified 
amount  of  water,  and  that  the  plaintiff  bound  himself  to 
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furnish  it,  and  failing  in  this,  he  was  not  entitled  to  recover. 
Plaintiff  contends  that  the  principal  object  of  the  contract 
was  to  repair,  enlarge  and  construct  the  ditch,  so  that  it 
would  be  capable  of  holding  and  conveying  the  specified 
amount  of  water ;  that  the  only  reasonable  construction  of  the 
contract  with  reference  to  tliis  requirement  *upon  him  to  turn 
in  the  water,  was  that  it  was  intended  thereby  simply  to  test 
the  capacity  of  the  ditch  after  the  completion  of  the  work,  to 
hold  and  carr}'  such  an  amount  of  water,  and  that  his  guar- 
antee was  to  this  effect  and  extent  only.  This  being  true, 
plaintiff  insists  that  a  failure  on  his  part  to  comply  with  this 
provision  in  the  contract,  would  not  wholly  defeat  his  right 
to  a  recovery,  but  would  simply  entitle  the  defendant  to  set- 
off against,  or  reduce  the  amount  of  the  payments  to  be  made 
according  to  the  contract,  by  the  amount  of  actual  damage,  if 
any,  it  had  suffered  by  reason  of  any  imperfect  or  defective 
work.  The  trial  court  seems  to  have  taken  defendant's  view 
of  the  question,  and  finding  that  plaintiff  had  failed  and 
omitted  to  cause  a  full  head  of  water  to  flow  through  the  said 
ditch  in  the  complaint  specified  for  a  period  of  thirty  days 
consecutively,  it  further  found  that  by  reason  of  such  failure, 
plaintiff  was  not  entitled  to  recover  at  all.  In  this  we  are 
clearly  of  opinion  that  the  court  was  in  error. 

In  our  view,  the  contract  is  clear  and  specific,  and  sustains 
the  position  taken  by  the  plaintiff  as  to  the  object,  purpose 
and  intent  of  the  pai*ties.  The  exclusive  subject-matter  of 
the  contract  was  the  enlargement,  cleaning  out,  repairing,  etc., 
of  the  ditches  according  to  the  specifications  furnished  by 
the  chief  engineer  of  the  company.  In  no  place  is  anything 
said  about  any  obligation  on  the  part  of  the  plaintiff  to  fur- 
nish any  water  at  all,  nor  can  any  such  obligation  be  implied 
from  anything  said  in  the  contract.  The  contrary  clearly  ap- 
pears. The  ditch  was  to  convey  water  from  Elk  river.  At 
this  stream  the  headgate  was  to  be  placed,  and  the  only  rea- 
sonable construction  of  the  provision  requiring  the  plaintiff 
to  turn  in  a  certain  amount  of  water  of  Elk  river  at  the  head- 
gate  upon  completion  of  the  ditch,  was  to  test  the  ditch  in 
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order  to  see  if  the  plaintiff  had  constructed  it  in  such  a  man- 
ner as  to  hold  and  convey  water  therefrom.  The  words 
'^  turn  into ''  in  the  connection  used,  assume  that  the  water 
would  be  there  to  be  turned.  The  contract  nowhere  re- 
quired the  plaintiff  to  furnish  the  water.  Again,  in  the  speci- 
fications as  to  the  dam  or  bulkhead  across  the  creek,  it  was 
provided  that  ^^  it  shall  be  constructed  of  substantial  and  per- 
manent materials,  so  that  the  same  will  at  all  times  cause 
sufficient  amount  of  the  waters  of  the  said  Elk  river  to  flow  into 
the  said  ditch  to  fill  the  same"  We  do  not  think  the  language 
could  be  plainer.  It  was  supposed  that  the  water  would  be 
in  Elk  river,  and  the  only  obligation  of  plaintiff  was  to  con- 
struct such  a  dam  as  would  turn  into  the  ditch  from  that 
stream  the  required  amount  of  water.  If  there  was  any 
doubt  as  to  the  meaning  of  this  provision  in  the  contract,  it 
would  be  entirely  removed  by  the  construction  which  the  de- 
fendants themselves  placed  upon  it.  A  few  days  previous  to 
the  commencement  of  this  suit,  the  defendant  company, 
through  one  of  its  directors  and  its  attorney,  in  a  letter  to 
the  plaintiff  notified  him  that  he  had  not  complied  with  the 
conditions  of  the  agreement,  calling  his  attention  to  the  pro- 
vision in  the  contract  that  a  full  head  of  water  should  flow 
through  the  ditch  for  its  entire  length  for  a  period  of  thirty 
days  immediately  after  its  completion,  stating  that  Mr.  Mo- 
Fadden,  one  of  the  directors  and  the  chief  engineer  of  the 
company,  had  just  returned  from  the  property,  and  advised 
him  that  the  ditch  had  never  been  full  of  water  since  he  had 
worked  on  the  same.  The  letter  then  concluded,  "The 
strength  and  capacity  of  the  ditch  have  not  been  tested  in 
accordance  with  the  terms  and  conditions  of  said  contract." 
This  would  seem  to  be  conclusive  to  the  effect  that  the  de- 
fendant itself  at  that  time  considered  that  the  turning  in  of 
the  water  was  for  the  mere  purpose  of  testing  the  capacity 
and  strength  of  the  ditch.  Even  if  the  contract  had  been 
indefinite  in  its  terms,  this  construction  placed  upon  it  by 
the  defendant  would  have  been  binding  upon  it.  Coal  Co. 
V.  Yoch  Co.,  57  111.  App.  666. 
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Conceding  even  that  the  trial  court  was  correct  in  its  con- 
struction of  the  contract  in  the  respect  under  consideration, 
yet  its  conclusion  of  law  was  none  the  less  erroneous  under 
the  facts  of  the  case.  It  is  undisputed  that  upon  the  com- 
pletion of  the  ditch,  the  plaintiff  turned  into  it  all  of  the 
water  then  being  in  Elk  river,  and  kept  the  same  run- 
ning therein  for  a  period  of  thirty  days,  but  this  entire  body 
of  water  was  sufficient  only  to  fill  the  ditch  to  a  depth  of  one 
and  one-half  to  two  feet  throughout  its  entire  length,  instead 
of  three  feet  as  originally  contemplated.  It  was  neither 
charged  nor  shown  that  this  failure  was  by  reason  of  any  neg- 
ligence, want  of  care  or  skill,  or  attention  of  the  plaintiff,  or 
in  fact  that  it  was  due  to  any  act  on  his  part  either  of  omis- 
sion or  commission.  Waiving  entirely  the  question  as  to  the 
extent  under  these  facts  that  the  nonperformance  of  plaintiff 
would  be  excused  by  reason  of  impossibility  of  performance, 
and  under  the  doctrine  of  vis  major^  it  clearly  appears  that 
the  defendant  with  full  knowledge  of  all  the  facts,  waived 
this  requirement  of  the  contract  by  accepting  the  ditch 
through  the  person  and  in  the  manner  prescribed  by  the  con- 
tract, taking  full  possession  of  it  and  proceeding  to  use  it  for 
the  purposes  intended,  without  protest  or  objection ;  and 
further,  by  thereafter  acknowledging  its  liability  and  obli- 
gation to  make  to  plaintiff  the  payments  specified  in  the  con- 
tract. 

Construing  the  contract  as  we  do,  and  holding  as  we  do 
that  its  purpose,  object  and  intent  can  be  clearly  ascertained 
from  its  express  terms,  it  necessarily  follows  that  the  court 
erred  in  admitting  testimony  on  the  part  of  the  defendant  as 
to  converaations  and  negotiations  between  the  parties,  prior 
and  leading  up  to  the  execution  of  the  contract,  tending  to 
contradict  or  vary  the  terms  of  the  contract  as  we  construe  it. 
The  contract  not  being  doubtful  in  its  terms  or  provisions, 
it  is  conclusively  presumed  that  all  prior  negotiations  were 
merged  in  the  written  contract.  Carr  v,  Schafer^  16  Colo. 
48;  Dawson  v.  Woodhams^  11  Colo.  App.  394;  Johnson  v. 
Cummings^  12  Colo.  App.  17. 
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Serious  objection  is  also  made  to  a  finding  of  the  court 
which  was  as  follows : 

'*  That  of  the  amount  reserved  by  said  contract  after  the 
payment  of  five  thousand  dollara,  the  sum  of  twenty-one  hun- 
dred and  seventy-five  dollar  was  payable  in  stock  of  said  de- 
fendant, and  not  otherwise,  except  at  the  option  of  defendant.'* 
We  think  the  objection  was  well  taken.  The  provision  of  the 
contract  with  reference  to  the  payment  of  this  amount,  was 
that  on  the  1st  day  of  October,  1897,  after  making  all  pre- 
vious payments  in  cash,  the  defendant  was  to  make  and  de- 
liver unto  the  plaintiff  its  conditional  note,  payable  in  one 
year  after  its  date,  for  the  sum  of  82,175,  to  be  secured  by 
17,400  shares  of  the  capital  stock  of  the  company,  with  the 
condition  that  if  the  said  note  should  not  be  paid  on  or  before 
its  maturity,  the  stock  should  be  taken  and  received  by  the 
party  of  the  second  part  in  full  payment  of  the  note.  Before 
the  defendant  could  have  or  exercise  any  option  to  pay  this 
amount  in  stock,  it  was  necessary  for  it  first  to  have  on  the 
date  specified,  executed  and  delivered  to  plaintiff  its  promis- 
sory note  for  the  same,  and  have  also  delivered  to  him  the 
stock  to  secure  its  payment.  The  obligation  was  on  defend- 
ant to  do  these  things  before  any  option  to  pay  in  stock  could 
exist,  and  not  upon  the  plaintiff  to  demand  it.  The  defend- 
ant did  not  comply  with  this  obligation,  and  hence,  no  option 
to  pay  in  stock  arose  in  its  favor,  and  the  plaintiff  was  en- 
titled to  recover  the  amount  in  money.  Broum  v.  Foster^  51 
Pa.  St.  165 ;  O'Connor  v,  Dingley^  26  Cal.  1 ;  Ry.  Co.  v.  Mat' 
lor,  123  U.  S.  687  ;  Broton  v.  Dobson,  48  Atl.  Rep.  (Pa.)  415. 

About  $1,500  of  the  amount  for  which  plaintiff  claimed 
judgment,  was  for  extra  work.  It  was  not  disputed  that  all 
of  this  extra  work  was  done  by  the  plaintiff,  nor  that  it  was 
done  by  the  express  direction,  authority  and  consent  of  two 
of  the  five  directors  of  the  defendant  company,  one  of  whom 
was  named  in  the  contract  as  the  engineer  who  was  to  super- 
vise all  the  work,  who  prepared  all  plans  and  specifications 
for  it,  and  who  was  to  accept  the  same  when  completed, 
When  all  of  this  extra  work  was  completed,  these  two  direct- 
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ors  gave  to  the  plaintiff  a  certificate  in  writing  to  the  effect 
that  he  had  done  such  work,  that  it  was  of  certain  specified 
value,  and  upon  the  certificate,  one  of  the  parties,  who  was 
secretaiy  and  treasurer  of  the  company,  actually  made  the 
plaintiff  a  partial  payment.  The  defendant  resists  this  part 
of  the  claim  upon  the  ground  that  these  directors  had  no 
power  or  authority  to  contract  for  the  company,  nor  to  change 
in  any  respect  the  work  as  specified  in  the  written  contract 
between  the  company  and  the  plaintiff ;  and  also  that  some  at 
least  of  the  alleged  exti-a  work  was  embraced  in  and  required 
to  have  been  done  by  the  written  contract.  The  amount  of 
plaintiff's  claim  or  charge  for  some  of  this  work  is  also  con- 
tested. The  plaintiff  contends  that  the  directors  authorizing 
the  extra  work  had  full  power  to  bind  the  company  in  the  first 
instance,  but  even  if  not,  their  acts  were  ratified  and  the  cor- 
poration became  bound.  The  trial  court  did  not  pass  upon 
these  questions,  simply  holding  as  we  have  seen  that  the  plain- 
tiff was  not  entitled  to  recover  anything,  either  for  work  under 
the  contmct  or  for  extras,  because  he  had  failed  to  turn  into 
and  cause  to  flow  through  the  Elk  river  ditch  upon  its  com- 
pletion the  full  head  of  water  specified  in  the  contract.  This 
we  have  held  to  be  reversible  error,  and  as  the  case  must  be 
remanded  for  a  new  trial,  we  do  not  think  it  proper  under  the 
state  of  the  record  before  us  to  express  any  opinion  as  to 
tliese  disputed  questions.  We  shall  leave  them  to  be  first 
investigated  and  directly  passed  upon  by  the  trial  court  at 
the  new  hearing. 

The  judgment  will  be  reversed. 

Revened. 
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[No.  2007.] 

Benson  v.  Eli,  Administratrix. 

1.  Pleading — Trover — Fraud  and  Deceit. 

An  allegation  of  fraud  and  deceit  is  material  to  justify  an  execution 
against  the  person,  but  is  not  essential  to  a  cause  of  action  in 
trover. 

2.  Trover  and  Conversion — Title  to  Stolen  Money— Identity. 
Where  a  person  was  robbed  of  certain  money  and  upon  arrest  of  the 

robber  the  officer  recovered  most  of  the  money,  the  money  so  re- 
covered while  in  the  hands  of  the  officer  was  not  in  the  channels  of 
trade  so  as  to  exempt  it  from  the  rule  that  *' except  by  a  sale  in 
market  overt,  nu  one  can  give  a  better  title  to  personal  property 
than  he  has  himself."  And  the  attorney  for  the  robber  having  ob- 
tained a  judgment  for  his  fees  and  part  of  the  money  being  paid 
over  to  him  on  execution,  he  acquired  no  better  title  than  the  judg- 
ment debtor  had,  and  an  action  of  trover  would  lie  against  tlie  attor- 
ney by  the  peraon  from  whom  the  money  was  taken,  and  if  he  could 
show  that  the  money  seized  on  execution  by  the  attorney  or  any 
part  of  it  was  the  identical  money  taken  from  him  by  the  robber,  he 
was  entitled  to  recover  to  the  amount  so  identified. 

3.  Same— Instructions. 

Where  a  person  was  robbed  of  certain  money  and  upon  the  arrest  of 
the  robber  part  of  the  money  was  recovered  by  the  officer,  part  of 
which  was  paid  over  to  the  attorney  of  the  robber  on  an  execution 
against  the  robber  for  his  fees,  in  an  action  by  the  party  robbed 
against  the  attorney  to  recover  the  money,  the  question  of  the  iden- 
tity of  the  money  was  a  question  of  fact  for  the  jury,  and  it  was 
error  for  the  court  to  assume  in  his  instructions  tliat  the  money 
in  the  hands  of  the  officer  was  the  identical  money  taken  from 
plaintiff. 

4.  Same. 

Where  a  person  was  robbed  of  certain  money  and  upon  the  arrest  of 
the  robber  most  of  the  money  was  recovered  by  the  officer,  and  the 
attorney  for  the  robber  having  assigned  part  of  his  fees  recovered 
a  judgment  against  the  robber  for  the  balance,  and  his  assignees  re- 
covered judgments  for  the  amounts  assigned,  and  executions  having 
been  issued  on  the  judgments  the  money  was  paid  over  to  the  sev- 
eral judgment  creditors,  in  an  action  by  the  person  robbed  against 
the  attorney  to  recover  the  money,  defendant  was  only  liable  for 
the  amount  shown  to  have  been  converted  by  him,  and  where  there 
was  no  evidence  that  defendant  received  or  converted  the  amount 
paid  to  his  assigpaees,  it  was  error  to  instruct  the  jury  that  in  the 
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event  of  a  verdict  for  plaintiff  it  must  be  in  the  sum  of  the  amounts 
paid  to  defendant  and  his  assignees.  It  was  also  a  question  for  the 
jury  to  determine  whether  all  or  part  of  the  money  paid  on  the  ex- 
ecutions was  the  money  taken  from  plaintiff. 

5.   iNBTBUCnONB  NOT  APPLICABLE  TO  EVIDENCB. 

It  is  error  to  give  an  insti-uction  where  there  is  no  evidence  in  the  case 
to  which  it  is  applicable. 

6.  Evidence — Offers  of  Ck>MPB0Mi8B. 

Evidence  of  offers  of  compromise  if  objected  to  in  apt  time  and  in  the 
proper  manner  is  inadmissible. 

7.  Pleading — Desckiption  of  Monet. 

In  an  action  of  trover  to  racover  money  alleged  to  have  been  taken  from 
plaintiff  by  robbery  and  to  have  been  received  and  converted  by 
defendant,  a  description  in  the  complaint  of  the  money  as  **  lawful 
money  of  the  United  States,  bank  notes  and  other  current  bills,  the 
particular  description  and  denominations  of  which  are  to  this  plain- 
tiff unknown,^'  and  giving  the  value,  is  sufficient. 

Appeal  from  the  District  Court  of  Arapahoe  County. 

Mr.  C.  S.  Thomas,  Messrs.  Wells  &  Taylor  and  Messrs. 
Ward,  Plessner  &  Ward,  for  appellant. 

Mr.  O.  A.  Erdmak,  for  appellee. 

GUNTEB,  J. 

Appellee  has  been  substituted  for  Eli,  deceased.  Eli  was 
robbed  of  (1,205.  Two  parties  charged  with  the  robbery 
were  arrested,  •1,086  taken  by  the  officers  from  their  person 
and  delivered  to  chief  of  police,  Russell.  These  defendants 
employed  counsel,  appellant  Benson.  Benson  took  judgment 
for  $300  of  his  fee  against  them,  and  levied  execution  upon 
$300  of  the  above  money  in  the  hands  of  RusselL  The 
amount  of  the  levy  was  paid  him,  less  costs.  He  assigned  in 
severalty,  for  value,  to  third  parties,  the  remainder  of  his 
agreed  fee,  $665.  Judgments  were  taken  by  the  assignees 
for  their  several  claims  and  executions  were  levied  upon  $685 
of  above  funds,  in  the  hands  of  Russell,  and  the  same,  less 
costs,  delivered  to  the  execution  creditors.    The  remainder 
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of  the  $1,085,  to  wit  $100,  waa  expended,  162.00  with  con- 
sent of  Eli  in  effecting  above  arrests.  Thirty-eight  dollars 
paid  to  Eli.  At  the  time  the  Benson  execution  was  levied, 
the  funds  were  in  the  hands  of  Russell ;  he  had  been  notified 
of  Eli's  claim  thereon  and  to  hold  them,  and  Benson  knew 
that  Eli  claimed  the  funds  as  having  been  taken  from  him 
in  the  above  robbery.  The  clients  of  Benson,  the  above 
judgment  debtors,  also  claimed  to  be  the  owners  of  this  fund. 
Eli  brought  trover  against  Benson  and  Ilussell,  charging 
the  conversion  of  $1,047.  The  complaint  charged  deceit  and 
fraud  on  Benson's  part  in  seizing  the  funds.  This  allega- 
tion was  material  for  the  purpose  of  justifying  execution 
against  the  person  in  the  event  of  a  verdict  for  plaintiff.  It 
was  not  essential  to  the  cause  of  action  in  trover.  Verdict 
and  judgment  against  Benson  for  $1,115,  this  amount  being 
the  $985,  seized  under  above  executions  and  interest  thereon. 
Verdict  for  Benson  on  the  issue  of  fmud  and  deceit.  Verdict 
and  judgment  for  Russell.     Benson  appeals. 

1.  "  The  general  rule  of  the  common  law  is,  that,  except 
by  a  sale  in  market  overt,  no  one  can  give  a  better  title  to 
personal  property  than  he  has  himself."  Murray  v.  Ijardner, 
2  Wall.  110. 

The  exemption  from  this  principle  of  moneys  in  the  chan- 
nels of  trade  and  received  without  notice  of  adverse  owner- 
ship is  not  applicable  to  the  facts  herein.  At  the  time  of  the 
seizure  of  the  money  under  the  Benson  execution  it  was  not 
circulating  in  the  channels  of  trade  and  Benson,  the  execu- 
tion creditor,  had  full  knowledge  of  the  claims  of  Eli. 

If  title  to  the  funds  held  by  Russell  was  not  in  the  judg- 
ment debtors,  the  two  arrested  parties,  Benson  could  acquire 
none  by  the  levy  of  his  execution  thereon. 

Under  the  evidence  there  was  but  one  question  for  the  jury : 
Was  the  money,  or  any  part  of  the  money,  seized  under  the 
Benson  execution,  the  identical  money  taken  from  the  person 
of  Eli  ?  If  it  was  plaintiff  had  made  out  a  case,  otherwise 
not. 

2.  The  court  erred  in  giving  instruction  No.  3,  in  this. 
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it  assumed  therein  that  the  money  in  the  hands  of  Russell 
was  the  money  taken  from  the  person  of  Eli.  This  question 
of  identity  being  the  vital  question  for  the  jury,  the  giving 
of  such  instructions  is  reversible  error. 

There  was  error  in  giving  plaintiff*s  instruction  to  No.  4. 
The  court  therein  charged  that  in  the  event  of  a  verdict  for 
plaintiff  it  must  be  in  the  sum  of  $985  with  interest  thereon. 
The  error  was  in  this : 

a.  In  no  event  could  the  verdict  against  Benson  have  ex- 
ceeded the  sum  of  (800  and  interest  thereon,  because  there 
was  no  evidence  of  a  conversion  by  him  of  any  larger  sum. 
As  shown  above  the  remainder  of  the  1^985  was  seized  under 
executions  in  favor  of  third  parties. 

b.  There  was  a  question  for  the  jury  as  to  whether  all  or 
part  of  the  $985  in  the  hands  of  Russell  was  taken  from  Eli. 
This  instruction  is  reversible  error. 

The  court  erred  in  giving  plaintiff's  instruction  No.  5,  and 
a  sufficient  reason  for  holding  so  is,  there  was  no  evidence  to 
which  it  was  applicable. 

8.  The  offers  of  compromise  admitted,  if  objected  to  in  apt 
time  and  in  the  proper  manner,  were  inadmissible.  Whether 
the  court  erred  in  the  reception  of  this  evidence  in  view  of 
the  time-when  and  manner  in  which  objections  were  made, 
it  is  not  necessary  to  rule. 

4.  Appellant  contends  that  the  complaint  is  substantially 
defective  in  failing  to  more  particularly  describe  the  funds 
charged  to  have  been  converted.  The  allegation  complained 
of  is: 

"That  on  the  20th  day  of  March,  A.  D.  1897,  and  prior 
thereto,  this  plaintiff  was  the  owner  of  certain  current  funds, 
being  lawful  money  of  the  United  States,  bank  notes  and 
other  current  bills,  the  particular  description  and  denomina- 
tions of  which  are  to  this  plaintiff  unknown,  of  the  value 
of  one  thousand  and  eighty-five  dollars  and  fifty  cents 
(91,085. 50),  then  and  there  being  in  the  possession  of  the 
defendants  above  named." 

No  reason  is  shown  why  the  lack  of  a  more  specific  de- 
VoL,  XVI— 82 
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scription  was  fatal  to  the  complaint.  The  description  is  suf- 
ficient under  the  authorities.  Cobbey  on  Replevin,  §  544, 
p.  290,  and  authorities  cited. 

The  judgment  is  reversed. 

Mevened. 


4^mm^ 


[So.  20S4.] 

The  National  Bank  op  Commerce  op  Kansas  City  v. 
Graham  as  Assignee  op  Reithmann  and  Reithmann 
&  Company. 

1.  Assignment  fob  BsNBFrr  of  Gbeditobs — Assert  ob  Refusal  of 

Cbbditobs— Knowledge  of  Assignment. 
Where  an  assignmeDt  is  made  for  the  benefit  of  aU  the  creditors  of  the 
assignor,  the  right  of  any  creditor  to  participate  in  the  benefits  of 
the  assignment  depends  upon  his  assent  to  sach  assignment,  and  his 
refusal  to  assent  thereto  may  be  inferred  from  his  acts,  but  such 
inference  can  be  drawn  only  from  acts  of  the  creditor  done  with  the 
knowledge  that  an  assignment  had  been  made,  or  at  least  that  it 
was  in  contemplation. 

2.  Same — Attachment. 

The  levying  of  an  attachment  by  a  creditor  upon  the  property  of  his 
debtor  after  the  debtor  had  made  an  assignment  for  the  benefit  of 
all  his  creditors,  would  not  be  sufficient  to  deprive  such  creditor  of 
the  right  to  participate  in  the  benefits  of  the  assignment  if  the  at- 
tachment was  levied  without  any  knowledge  of  the  assignment  by 
the  creditor. 

3.  Same. 

Where  a  creditor,  without  any  knowledge  of  the  assignment,  levied  an 
attachment  upon  the  property  of  his  debtor  after  the  debtor  had 
made  an  assignment  for  the  benefit  of  all  his  creditors,  such  attach- 
ing creditor  is  not  required  to  release  his  attachment  lien  thus  inno- 
cently acquired  before  he  can  present  his  claim  and  have  it  allowed 
by  the  assignee. 

Appeal  from  the  District  Court  of  Arapahoe  County. 

m 

Mr.  W.  W.  Anderson  and  Mr.  Eluah  Robinson,  for 
appellant. 

Messrs.  Hartzell  &  Steele,  for  appellee. 
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Wilson,  P.  J. 

This  is  a  contest  between  the  assignee  of  an  insolvent 
debtor  and  a  creditor,  on  an  application  for  the  allowance  of 
its  claim  against  the  estate.  The  case  was  submitted  and 
tried  on  an  agreed  statement  of  facts.  From  this  it  appears 
that  in  June,  1894,  the  German  National  Bank  of  Denver 
executed  and  delivered  to  the  National  Bank  of  Commerce 
of  Kansas  City,  its  promissory  note  for  a  certain  sum  of 
money,  with  John  J.  Rietbmann  and  J.  J.  Riethmann  and 
Company,  as  sureties.  On  October  9, 1894,  the  note  having 
matured  and  being  unpaid,  the  payee  commenced  suit  on  it  in 
the  circuit  court  of  the  United  States  for  the  district  of  Col- 
orado. On  October  25,  following,  the  plaintiff  sued  out  a 
writ  of  attachment  in  aid  of  its  suit,  and  on  the  same  day 
caused  it  to  be  levied  on  a  large  amount  of  real  estate,  and 
ako  upon  several  thousand  shares  of  stock  of  The  Denver 
Tramway  Company,  and  The  Denver  Consolidated  Tramway 
Company,  standing  in  the  name  of  John  J.  Riethmann  on  the 
books  of  those  companies.  On  the  same  day  of  this  attach- 
ment, Riethmann,  and  Riethmann  and  Company  executed  a 
general  assignment  for  the  benefit  of  all  their  creditors.  The 
deed  of  assignment  was  delivered  to  the  assignee,  and  was 
filed  for  record  in  the  office  of  the  clerk  and  recorder  of 
Arapahoe  county  on  the  day  of  its  execution  and  prior  to  the 
levy  of  the  writ  of  attachment, — how  long  prior  is  not  stated, 
and  is  immaterial.  Thereafter,  the  Bank  of  Commerce  at 
the  request  of  the  assignee  released  from  its  writ  of  attach- 
ment all  the  real  estate  which  it  had  seized  thereunder,  and 
executed  to  the  assignee  a  quitclaim  deed  therefor.  All  the 
stock  levied  upon  under  the  writ  of  attachment  had  prior 
to  the  execution  of  the  assignment  and  levy  of  the  writ  of 
attachment,  been  assigned,  transferred  and  delivered  to  other 
creditors  by  Riethmann,  as  collateral  security  for  his  indebted- 
ness to  them,  with  the  exception  of  one  certificate  for  fifty- 
three  shares  which  had  been  delivered  to  tlie  assignee.  This 
last  certificate  for  fifty-three  shares  was  also  released  from  the 
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attachment.  The  plaintiff  bank,  however,  still  retained  its 
lien  upon  the  other  shares  of  stock,  claiming  that  the  at- 
tempted transfer  or  pledge  thereof  was  invalid,  because  prior 
to  the  time  of  the  levy  thereon  of  the  writ  of  attachment,  no 
memorandum  of  such  transfer  had  been  entered  upon  the  books 
of  the  tramway  companies,  as  required  by  statute.  Mills' 
Ann.  Stats,  sec.  508 ;  Gen.  Stats,  sec.  269.  In  due  time,  the 
bank  presented  its  claim  to  the  assignee  for  allowance.  This 
was  resisted,  and  refused  by  the  court  upon  the  ground  that 
there  was  no  consideration  moving  to  said  Riethmann,  and 
Riethmann  and  Company,  to  sign  the  note  as  sureties.  From 
this  judgment  an  appeal  was  taken  to  this  court,  and  it  was 
reversed  at  the  September  term,  1897,  and  the  cause  re- 
manded. Bank  v,  Q-raham^  10  Colo.  App.  373.  In  the  mean- 
time, the  bank  had  pressed  its  suit  in  the  federal  court  to  judg- 
ment, and  thereupon  caused  a  special  execution  to  be  issued 
and  the  same  to  be  levied  upon  the  stock  of  the  tramway  com- 
panies which  had  been  previously  seized  under  the  writ  of 
attachment,  and  caused  the  same  to  be  sold.  At  the  sale, 
the  stock  was  bid  in  for  the  claimant  at  the  sum  of  $175, 
to  which  extent  its  judgment  was  satisfied.  Upon  the  re- 
turn of  the  cause  from  this  court,  the  assignee  filed  additional 
exceptions  to  the  allowance  of  the  claim  upon  the  ground, 
in  substance  and  effect,  that  by  reason  of  the  facts  which  we 
have  stated,  the  plaintiff  had  elected  hot  to  accept  the  bene- 
fits of  the  assignment,  and  by  its  action  had  deprived  itself 
of  the  right  of  participation  with  other  creditors  in  the  gen- 
eral assets  of  the  assigned  estate. 

In  the  view  which  we  take  of  the  case,  it  does  not  involve 
a  determination  of  the  question  as  to  what  interest  the  as- 
signee acquired  by  the  deed  of  assignment  in  the  stock  pre- 
viously pledged  as  security  for  a  debt ;  nor  whether  the  claim- 
ant acquired  by  his  attachment  any  lien  superior  to,  or  taking 
precedence  of,  that  of  the  assignee ;  nor  a  consideration  of  the 
statute  upon  which  the  claimant  relied  to  defeat  the  pledge 
or  transfer  of  the  stock  niade.by  Riethmann.  '  The  sole  ques- 
tion presented — the  only  one  upon  which  we  shall  express 
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an  opinion — is,  Had  the  claimant  by  its  acts  deprived  itself 
of  the  right  to  have  its  claim  allowed  against  the  insolvent 
estate,  and  participate  in  its  assets  ?  Counsel  on  both  sides 
have  presented  elaborate  and  able  arguments,  and  have  cited 
us  to  numerous  adjudications  in  other  states.  Many  of  these 
decisions,  however,  are  not  applicable,  because  the  subject 
of  assignments  for  benefit  of  creditors  is  fully  covered  by 
statute  in  this  state,  as  well  as  the  method  of  procedure 
therein.  The  statutes  in  relation  to  this  subject  differ  in  the 
various  states,  and  it  would  therefore  be  unsafe  to  follow  the 
decisions  in  other  jurisdictions,  however  persuasive  they 
might  be,  without  a  full  knowledge  and  examination  of  the 
statutes  upon  which  they  are  based.  We  are  relieved  of  the 
necessity  of  search  for,  and  critical  examination  of  these  stat- 
utes, because  it  is  quite  clear  that  the  principle  involved  here 
has  been  decided  and  settled  by  adjudications  in  our  own 
state.  In  a  case  pending  in  this  court,  in  a  well  considered 
opinion  written  by  Judge  Thomson,  it  was  said :  "  It  is  not 
compulsory  upon  a  creditor  to  assent  to  an  assignment  made 
for  his  benefit  in  common  with  other  creditor,  but  his  right 
to  a  proportionate  share  of  the  assets  depends  upon  such  as- 
sent. It  is  not  permitted  to  him  to  blow  hot  and  cold.  He 
cannot  repudiate  an  assignment  and  at  the  same  time  par- 
ticipate in  its  benefits.  >  A  seizure  and  sale  by  one  creditor, 
under  summary  process  of  a  portion  of  the  assets,  diminishes 
to  that  extent  the  general  fund  out  of  which  the  debts  are  to 
be  paid.  The  petitioners,  as  is  alleged,  attached  a  consider- 
able poiiion  of  the  property  assigned,  to  satisfy  their  individ- 
ual claim ;  and  having  so  prevented  the  assignee  from  ad- 
ministering the  whole  estate  for  the  benefit  of  all  interested, 
it  would  be  manifestly  unjust  to  the  other  creditors  to  per- 
mit the  petitioners  to  share  with  them  the  avails  of  the  resi- 
due." Beifeld  v.  Martin^  4  Colo.  App.  580.  In  that  case, 
the  assigned  property  was  levied  upon  after  the  assignment, 
but  there  was  no  pretense  that  at  such  time  the  plaintiff  in 
the  attachment  suit  had  no  knowledge,  actual  or  construc- 
tive, of  the  previous  execution  of  the  deed  of  assignment. 
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Presumably  therefore  he  had  such  knowledge.  In  the  case 
at  bar,  the  execution  of  the  deed  of  assignment  and  the  levy 
of  the  attachment  writ  were  on  the  same  day.  In  the  agreed 
statement  of  facts,  no  reference  is  made  to  any  actual  knowl- 
edge, or  want  of  knowledge,  by  the  plaintiff  at  the  time  of 
the  levy  of  the  writ,  of  any  assignment.  In  its  answer,  how- 
ever, to  the  exceptions  of  the  assignee,  it  specifically  alleges 
that  it  had  no  knowledge  of  any  deed  of  assignment  having 
been  executed  at  the  time  when  it  caused  its  writ  of  attach- 
ment to  be  levied.  It  would  clearly  appear  from  the  Beifeld 
case,  which  stands  unquestioned  and  which  has  been  cited 
approvingly  by  the  supreme  court,  that  it  is  the  refusal  of  a 
creditor  to  assent  to  an  assignment  made  for  his  benefit  in 
common  with  other  creditors,  which  bars  his  right  to  after- 
wards come  in  and  share  in  the  assets  of  the  estate.  Of 
course  this  refusal  or  dissent  may  be  inferred  from  the  acts 
of  the  party,  but  it  needs  no  argument  to  sustain  the  propo- 
sition that  such  an  inference  could  be  drawn  only  from  acts 
of  the  party  done  or  made  with  the  knowledge  that  an  assign- 
ment had  been  made,  or  at  least  that  it  was  in  contemplation. 
Another  case  in  this  court,  and  one  which  has  been  ex- 
pressly approved  by  the  supreme  court,  and  which  is  subse- 
quent to  that  of  Beifeld  v.  Martin^  throws  still  further  light 
upon  the  question  here  under  consideration.  Spangler  v,  San- 
bom,  7  Colo.  App.  102 ;  ThaUher  v.  Valentine^  22  Colo.  202. 
In  that  case,  in  the  discussion  of  the  question  of  notice  to, 
and  the  presumption  of  assent  of,  a  creditor  under  the  provi- 
sions of  section  four  of  the  assignment  statute,  which  is  to  the 
effect  that  in  case  of  an  assignment  the  assent  of  the  creditors 
shall  be  presumed,  the  court  said :  "  Generally  speaking,  the 
term  *  assent '  implies  knowledge  of  some  kind,  in  the  party 
assenting,  to  that  to  which  he  assents.  A  party  cannot  very 
well  be  said  to  assent  to,  or  dissent  from,  something  of  which 
he  is  supposed  to  be  in  ignorance.  Section  4  is  not  definite 
upon  the  subject.  It  merely  declares  that  in  cases  of  assign- 
ment, the  assent  shall  be  presumed.  Tiiis  language  alone 
does  not  enlighten  us ;  but  by  reading  the  section  in  connec- 
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tion  with  section  7,  we  think  its  interpretation  is  not  a  mat- 
ter of  difficulty."  The  court  then  refers  to  the  provisions  of 
section  7,  requiring  notice  by  publication  to  be  given  by  the 
assignee,  and  adds,  ^'Section  1  does  not  make  the  record 
of  the  deed  of  assignment  constructive  notice  to  creditors, 
and  the  fact  that  notice  is  specifically  provided  for  elsewhere, 
is  evidence  that  it  was  not  intended  to  be  such."  Ag^ain,  on 
page  107 ;  ^'  In  order  that  purchasers  and  incumbrancers  may 
be  affected  with  notice,  other  than  actual  notice,  the  pre- 
scribed method  must  be  pursued,  and  it  follows  that  in  the 
absence  of  the  statutory  notice,  bona  fide  purchasers  and  in- 
cumbrancers will  be  protected."  And  again,  on  page  108, 
**  The  lien  of  an  attaching  creditor  is  an  incumbrance  equally 
with  a  mortgage."  In  the  case  before  us,  the  bank  had  no  ac- 
tual knowledge  or  notice  of  the  execution  of  the  deed  of  assign- 
ment, and  even  though  this  deed  was  filed  for  record  before 
the  levy  of  its  writ  of  attachment,  it  follows  from  the  rule 
announced  in  the  Spangler  case  that  it  had  no  constructive 
notice  of  the  execution  of  such  deed.  Its  act,  therefore,  in 
causing  the  writ  of  attachment  to  be  issued  and  levied,  was 
not  an  act  hostile  to  the  assignment,  because  done  without 
notice  or  knowledge  of  it,  and  hence  its  right  to  have  its 
claim  allowed  was  not  lost,  forfeited,  or  barred  by  reason  of 
this  act. 

It  is  not  and  cannot  be  contended  that  it  was  incumbent 
upon  the  creditor  to  have  released  and  abandoned  the  lien 
thus  innocently  acquired,  before  it  could  come  in  as  a  creditor, 
and  participate  in  the  assets  of  the  estate,  nor  that  its  acts 
subsequent  to  acquiring  knowledge  or  having  notice  of  the 
assignment  in  pursuing  and  enforcing  its  attachment  lien 
defeated  such  right.  Under  the  circumstances  of  this  case, 
it  being  held  that  the  levying  of  the  attachment  writ  which 
initiated  the  lien  was  not  such  an  act  as  would  bar  the  allow- 
ance of  the  claim,  the  claimant  had  the  same  right  to  hold 
and  enforce  its  lien  as  would  a  creditor  whose  debt  had  been 
secured  by  mortgage  executed  prior  to  the  assignment.  A 
deed  of  assignment  does  not  destroy  valid  antecedent  liens 
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upon  the  assigDor's  property,  nor  the  right  of  the  holder  to 
enforce  them.  The  assignee  takes  the  property  subject  to 
all  subsisting  valid  liens.  The  secured  creditor  having  cred- 
ited upon  his  debt  the  proceeds  of  his  security  has  a  right  to 
participate  with  other  creditors  and  upon  an  equal  footing 
with  them  in  the  assets  realized  from  the  assignment  to  the 
extent  of  the  unpaid  residue  of  his  debt.  These  are  funda- 
mental and  well  established  principles  of  the  law  of  assign- 
ments, which  need  not  be  supported  by  any  citation  of  author^ 
ities.  From  the  facts  set  forth  in  the  agreed  statement,  the 
claimant  was  entitled  to  have  its  claim  allowed,  and  the  court 
erred  in  refusing  it. 

Two  cases  strongly  relied  upon  by  the  assignee  are  not  in 
point.  0' Bryan  Bros,  v.  Olenn  Bro».^  91  Tenn.  107 ;  Val- 
entine et  aL  V.  Decker,  43  Mo.  583.  In  the  first  cited  case,  the 
creditor  had  assailed  the  deed  of  assignment  itself  by  suit,  in 
which  he  sought  to  have  it  declared  fraudulent  and  void, 
and  afterwards  sought  to  escape  the  consequences  of  his  act 
by  claiming  that  through  it  the  estate  had  suffered  no  loss  or 
injury,  because  his  suit  had  been  ineffectual.  The  court, 
however,  said  in  effect  that  his  election  had  been  made  by  a 
direct  and  unequivocal  act,  and  he  was  bound  by  it.  In  the 
Missouri  case,  the  creditor  subsequent  to  the  assignment,  and 
with  full  notice  of  it,  and  after  the  assignee  had  g^ven  bonds, 
filed  an  inventory,  and  taken  actual  possession  of  the  assigned 
effects,  caused  an  attachment  writ  to  be  levied  upon  the  as- 
signed property. 

Upon  the  facts  presented,  the  claim  of  the  appellant  should 
have  been  allowed,  and  the  judgment  will  be  reversed. 

Reversed. 
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[No.  1654.] 

The  Board  op  Public  Works  op  the  City  op  Denver 
ET  AL.  V.  The  Denver  Telephone  Cobcpany. 

Appelults  Fbactiox— Jusibdiction — Law  op  the  Case. 

Where  a  case  was  transferred  from  the  court  of  appeals  to  the  sapreme 
court  and  the  supreme  court  in  remanding  the  case  to  the  court  of 
appeals  for  want  of  jurisdiction,  passed  upon  and  determined  the 
merits  of  the  case,  such  ruling  of  tlie  supreme  court  is  decisive  of 
the  case  in  the  court  of  appeals. 

Appeal  from  the  Dutrict  Court  of  Arapahoe  County. 

Mr.  H.  M.  Orahood  and  Mr.  Halsted  L.  Rittsr,  for 
appellants. 

Mr.  George  Q.  RiOHMONDy  of  counsel. 

Mr.  Thomas  B.  Stuart  and  Mr.  Charles  A.  Murray, 
for  appellee. 

GUNTER,  J. 

Appellee  as  assignee  of  an  alleged  franchise  to  erect  and 
maintain  a  telephone  and  telegraph  system  in  the  streets  and 
alleys  of  the  city  of  Denver,  applied  to  appellants  for  &  per- 
mit to  excavate  an  alley  for  laying  telephone  wires  therein ; 
being  refused  it  brought  mandamus  against  appellants.  The 
,  district  court  granted  a  peremptory  writ ;  from  this  ruling  the 
case  came  here  on  appeal.  At  instance  of  appellants  the  case 
was  transferred  to  the  supreme  court ;  from  there  it  was  ra- 
manded  for  want  of  jurisdiction. 

Appellants  contend  as  ground  for  reversal,  illegality,  for 
various  reasons,  of  the  original  franchise,  nonassignability 
thereof,  exclusive  power  of  appellants  to  grant  or  withhold 
the  permit  without  their  action  being  reviewable,  insufficiency 
of  the  bpnd  filed,  inability  of  appellee  to  carry  out  the  enters 
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prise,  abandonment  of  rights, — if  ever  existent, — lack  of  good 
faith  in  the  application  for  the  permit. 

The  supreme  court,  Board  of  Pvhlie  Worki  v.  The  Denver 
Telephone  Company^  28  Colo.  401 ;  65  Pac.  Rep.  35,  in  remand- 
ing held  in  effect  that  as  the  board  of  public  works  in  the 
matter  of  issuing  this  permit  acted  in  a  ministerial  or  ad- 
ministrative capacity  only,  it  did  not  lie  with  it  to  question 
the  right  of  appellee  to  the  permit  on  any  one  of  the  above 
grounds.    Such  ruling  is  decisive  of  the  matter. 

Affirmed* 


i*«»» 


[No.  8050.] 

Bbuob  v.  Endicott. 

1.  jubticb  of  thb  peacs— appoiltrmsnt  of  speoial  conbtabls— 

Pbbbumptign. 
The  fact  that  there  is  no  legally  elected  constable  in  the  precinct  is  a 
matter  presumably  within  the  knowledge  of  the  Justice  of  the  peace 
and  will  authorize  the  appointment  of  a  special  constable  by  the 
justice. 

2.  Justice  of  the  Peace — Special  Constable — ^Apponnsfsirr  wtth- 

ouT  Seal  Invalid. 
The  statute  authorizing  the  appointment  of  a  special  constable  by  a 
justice  of  the  peace  requires  the  appointment  to  be  by  a  written  in- 
dorsement under  the  seal  of  the  justice  on  the  back  of  the  process 
to  be  served,  and  an  appointment  not  under  seal  and  without  any 
scroll  for  seal  attached  to  the  signature  of  the  justice  was  invalid^ 
and  the  service  of  process  by  such  special  constable  was  void. 

Error  to  the  District  Court  of  Pueblo  CownJty. 

Mr.  E.  E.  HuBBEiJi,  for  plaintiff  in  enor. 

Messrs.  Cowles  &  Hughes,  for  defendant  in  error. 
Wilson,  P.  J. 

This  was  an  action  in  replevin,  in  which  the  plaintiff  in 
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error  was  plaintiff.  The  complaint  was  in  the  usual  and  com- 
mon form,  alleging  that  plaintiff  was  the  owner,  and  lawfully 
entitled  to  the  possession  of  certain  personal  property,  and 
that  the  same  was  unlawfully  detained  by  defendant,  after 
demand  made.  The  answer  denied  that  plaintiff  ever  was 
the  owner,  or  ever  was  in  possession,  or  entitled  to  the  pos- 
session of  the  goods  and  chattels,  and  also  alleged  that  a  chat- 
tel mortgage  through  which  the  plaintiff  claimed  title  to  the 
property  was  fraudulent  as  against  the  creditors  of  the  mort- 
gagor, and  was  executed  without  any  consideration  ;  that  the 
defendant  had  been  appointed  by  a  justice  of  the  peace  as 
special  constable  to  execute  a  writ  of  execution  issued  by  such 
justice  on  a  judgment  rendered  in  his  court,  and  that  he  had 
taken  possession  of,  and  held  such  property,  solely  as  such 
constable  and  by  virtue  of  such  process.  The  plaintiff  replied, 
affirming  the  validity  of  his  chattel  mortgage,  and  denying 
that  defendant  ever  was  properly  appointed  a  special  con- 
stable as  claimed.  It  seems  that  one  Frank  Prather  had  been 
a  tenant  of  the  plaintiff  upon  a  farm,  and  whilst  such  tenant, 
he  had  executed,  it  is  alleged,  a  chattel  mortgage  to  plaintiff. 
Certain  creditors  of  Prather  obtained  judgment  against  him 
before  a  justice,  and  defendant  having  been  appointed  a  spe- 
cial constable  to  execute  the  writs  of  execution,  seized  the 
goods  and  chattels  in  controveray  as  the  property  of  Prather. 
The  appointment  of  defendant  as  special  constable  was  in 
writing  indorsed  upon  the  back  of  the  execution,  and  was  as 
follows : 

"  There  being  no  legally  elected  constable  in  Precinct  86, 
I  hereby  appoint  J.  D.  Endicott  special  Constable  to  serve 
the  within  execution. 

"  J.  S.  Payne, 
"  Justice  of  the  Peace." 

The  only  statute  authorizing  the  appointment  of  a  special 
constable  by  justices  of  the  peace  requires  that  the  appoint- 
ment be  made  '^by  a  written  indorsement,  under  the  seal  of  the 
justice  deputing,  on  the  back  of  the  process  which  the  person 
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receiving  the  same  shall  be  deputed  to  execute."  Mills'  Ann. 
Stats,  sec.  2794 ;  Gen.  Stats,  sec.  2068.  There  is  no  ques- 
tion but  that  the  circumstances  were  such  as  to  justify  the 
exercise  of  the  power  of  special  appointment  by  the  justice^ 
because  there  was  no  legally  elected  constable  in  the  precinct, 
and  this  was  a  matter  presumably  within  the  knowledge  of 
the  justice.  The  appointment  was  not  made,  however,  in  the 
manner  prescribed  by  law.  It  was  not  under  the  seal  of  the 
justice.  It  has  been  decided  by  this  court  that  ^^  the  appoint- 
ment by  a  justice  of  a  peraon  to  act  as  constable  must  be  in 
strict  conformity  with  the  statute,  or  the  appointment  is  void, 
and  the  service  of  the  process  a  nullity ;  and  a  defendant 
who  justifies,  under  an  alleged  appointment  must  affirma- 
tively show  that  the  causes  authorizing  the  appointment 
existed,  and  that  it  was  made  in  the  manner  prescribed  by 
the  statute.  There  is  no  presumption  in  his  favor."  Cart 
V.  Newman^  6  Colo.  App.  156.  In  support  of  this  position, 
the  court  cited  Gordon  v,  Knapp^  1  Scam.  488.  In  that  case 
it  was  also  expressly  held  that  ^Hhe  kind  of  process,  and 
the  mode  of  appointing  the  officer  to  execute  it,  should  be  in 
strict  accordance  with  the  statute,  otherwise,  the.  appoint- 
ment is  void,  and  the  service  of  the  process  a  nullity." 

A  justice's  court  is  not  a  court  of  record  (^Ilamill  v.  Ferrier^ 
8  Colo.  App.  267)  having  a  seal,  and  we  fail  to  see  how  the 
addition  of  a  scroll  or  scrawi  to  the  signature  of  the  justice 
would  add  any  force  or  efiFect  to  the  act,  but  such  is  the  law, 
and  there  is  no  escape  from  its  plain  and  unmistakable  terms. 
The  statute  was  enacted  in  1861,  and  was  taken  bodily  from 
the  statutes  of  Illinois,  enacted  long  previous,  when  the  pre- 
sumption obtained  to  a  greater  extent  than  in  later  times  that 
some  mysterious  potency  attached  to  a  seal,  or  scrawl.  That 
it  remains  upon  our  statute  books  to-day  in  its  present  form 
is,  we  think,  another  evidence  of  the  strong  necessity  for  a 
revision  of  our  statutes. 

We  are  compelled,  therefore,  to  hold  that  the  defendant 
was  not  legally  appointed  a  special  constable,  and  that  all  of 
his  acts  in  the  attempted  exercise  of  power  as  such  by  levy- 
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ing  the' writs  of  execution  were  invalid,  and  of  no  effect.  It 
follows  that  the  court  erred  in  receiving  evidence  of  the  acts 
of  the  defendant  as  special  constable,  and  also  in  its  finding 
that  the  defendant  was  entitled  to  the  exclusive  possession 
of  the  property  in  controversy.  The  attempted  appointment 
of  the  defendant  as  special  constable  being  void  and  without 
any  force  or  effect,  his  entire  defense,  which  rested  upon 
that  fact,  failed,  and  the  judgment  in  his  favor  cannot  be 
sustained.     It  will  therefore  be  reversed. 

Bevened. 


[No.  2085.] 

Thb  Jamieson  House  Furnishing  Company  v.  Bbainabd. 

Pleading — Dkp  a  ktube— Payment— Fbaud. 

In  an  action  upon  an  account  for  goods  sold  and  delivered  where  de- 
fendant answered  by  plea  of  payment,  alleging  that  in  full  satisfac- 
tion of  the  account  defendant  conveyed  to  plaintiff  an  interest  in  a 
mining  claim,  a  replication  admitting  the  conveyance  but  alleging 
that  plaintiff  was  induced  to  accept  the  conveyance  in  satisfaction 
of  the  debt  by  false  and  fraudulent  i^epresentations  of  defendant 
and  alleging  a  rescission  and  tender  of  a  reconveyance  of  the  property 
to  defendant,  was  not  a  departure  from  the  cause  of  action  stated 
In  the  complaint. 

Appeal  from  the  District  Court  of  Las  Animas  County. 

Mr.  W.  B.  MoKGAN,  for  appellant. 

Mr.  Edwin  B.  Franks  and  Mr.  P.  H.  Murray,  for  ap- 
pellee. 

Wilson,  P.  J. 

The  plaintiff  company  brought  this  suit  to  recover  on  an 
account  for  merchandise  solci  and  delivered  by  it  to  the  de- 
fendant.    The  answer  admitted  the  purchase  of  the  goods 
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and  the  original  indebtedness,  but  alleged  satisfaction  and 
payment,  the  manner  of  payment  being  that  in  consideration 
of  the  account,  and  a  small  sum  additional,  he  had  conveyed 
to  the  plaintiff  an  interest  in  a  mining  claim,  which  convey- 
ance was  accepted  by  plaintiff  in  full  satisfaction  of  the  debt. 
Plaintiff  replied,  admitting  the  alleged  agreement  of  settle- 
ment between  it  and  the  defendant,  and  also  the  conveyance 
to  it  of  the  interest  in  the  mine,  but  alleging  that  it  was  in- 
duced to  enter  into  such  agreement  and  contract  of  settle- 
ment and  to  accept  such  conveyance  in  satisfaction  of  its 
debt,  by  the  false  and  fraudulent  representations  of  the  de- 
fendant with  reference  to  material  matters  bearing  upon  the 
location  and  value  of  the  mining  claim,  which  are  not  neces- 
sary to  be  set  forth  by  us  in  detail ;  and  that  immediately  upon 
the  discovery  of  the  fraud  the  plaintiff  rescinded  the  contract 
and  tendered  to  defendant  a  deed  reconveying  to  him  all  of 
the  interest  in  the  mining  property  which  he  had  conveyed 
to  plaintiff.  Defendant  moved  to  strike  the  replication, 
and  upon  the  allowance  of  this  motion,  judgment  upon  the 
pleadings  was  rendered  in  favor  of  the  defendant. 

The  chief  ground  relied  upon  in  support  of  the  motion  to 
strike  was  '^  that  said  replication  sets  forth  a  new  and  distinct 
cause  of  action  from  the  complaint  filed  herein,  and  is  a  de- 
parture from  the  cause  of  action  set  forth  in  said  complaint." 
What  constitutes  a  departure  in  pleading  has  been  well  set- 
tled by  former  adjudications  of  this  court.  In  Moyle  v.  Bid- 
lene^  7  Colo.  App.  312,  it  was  said :  "  A  departure  in  pleading 
is  said  to  be  when  a  party  quits  or  departs  from  the  case  or 
defense  which  he  has  first  made,  and  has  recourse  to  another. 
It  occurs  when  the  replication  or  rejoinder,  etc.,  contains  mat- 
ter not  pursuant  to  the  declaration  or  plea,  etc.,  which  does  not 
support  and  fortify  it.  Authorities  in  support  of  the  proposi- 
tion are  almost  innumerable." 

In  Railroad  Co.  v.  OahUl^  8  Colo.  App.  164,  the  court  said, 
*^  A  departure  is  an  abandonment  of  the  cause  of  action  as 
stated,  in  some  essential  particular,  and  the  substitution  of 
something  materially  different  *  *  *  The  effect  of  a  depar- 
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ture  is  to  eliminate  a  material  averment  from  the  complaint." 
According  to  these  definitions,  it  would  seem  quite  clear  that 
the  replication  in  this  case  was  not  a  departure.  The  matters 
therein  set  up  were  in  support  of,  and  fortifying  the  cause 
of  action  set  forth  in  the  complaint.  It  was  alleged  that  de- 
fendant was  mdebted  to  plaintiff  in  a  certain  sum  on  an  ac- 
count for  goods  sold  and  delivered.  The  answer  set  up  pay- 
ment, and  set  forth  in  detail  the  manner  of  payment.  The 
plaintiff  thereupon  set  up  in  its  reply  matters  which  would 
avoid  the  defense,  claiming  that  it  was  induced  to  enter  into 
the  contract  which  the  defendant  set  up  as  a  payment  by 
reason  of  defendant's  false  and  fraudulent  representations ; 
that  upon  the  discovery  of  the  fraud,  it  had  rescinded  the 
contract,  and  tendered  back  to  defendant  a  conveyance  of 
the  property  conveyed  by  him  to  it.  That  the  plaintiff  had 
a  right  to  rescind  in  apt  time  if  it  was  induced  to  enter  into 
the  contract  by  the  false  and  fraudulent  representations  of 
defendant  as  to  material  matters,  cannot  be  disputed.  This 
is  a  well  settled  rule,  and  needs  no  extended  citation  of  au- 
thorities in  support  of  it.  It  is  elementary  that  fraud  renders 
all  contracts  voidable  ab  initio^  and  that  no  man  is  bound  by 
a  bargain  into  which  he  has  been  deceived  by  a  fraud.  Bell 
V.  Kaufman^  9  Colo.  App.  264.  No  new  cause  of  action  was 
set  up  by  the  replication.  The  sole  and  only  purpose  which 
it  could  accomplish,  if  maintained,  was  to  avoid  the  defense 
set  up  by  the  defendant.  In  other  words,  the  reply  simply 
said  that  admitting  the  matters  set  up  by  the  defense  to  be 
true,  yet  they  did  not  constitute  payment,  settlement  or  satis- 
faction of  the  indebtedness,  because  of  the  fraud  with  which 
they  were  tainted.  If  upon  trial  the  reply  was  sustained  as 
to  its  averments  of  fraud,  and  it  was  found  that  the  contract 
had  been  rightfully  rescinded,  the  plaintiff  was  entitled  to 
recover  on  his  cause  of  action  set  forth  in  the  complaint. 
This  in  fact  was  the  only  cause  of  action  which  appeared  in 
the  course  of  the  entire  pleading.  The  case  is  precisely 
similar  in  principle  to  one  recently  decided  by  this  court. 
The  Colorado  F.  ^  I.  Co.  v,  Chappell,  12  Colo.  App.  885. 
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In  that^  the  plaintiff  sued  for  money  alleged  to  have  been 
paid  to  defendant  as  bailee,  to  be  expended  for  plaintiff's 
benefit,  but  which  he  wrongfully  converted  to  his  own  use. 
The  defendant  answered,  setting  up  a  settlement  and  account- 
ing, covering  all  moneys  received  by  him,  and  that  upon  such 
settlement  a  balance  was  found  to  be  due  to  him,  and  was 
paid  by  plaintiff.  The  plaintiff  replied,  admitting  the  settle- 
ment and  payment  of  balance  to  defendant,  but  averred  that 
the  settlement  was  brought  about  by  the  fraudulent  conduct, 
concealment  and  representation  of  the  defendant,  the  facts 
of  which  were  set  forth  in  detail.  The  court  said :  '*  The 
charges  m  this  replication,  of  fraud  and  misrepresentation  by 
the  defendant,  did  not  constitute  a  statement  of  a  cause  of 
action.  ♦  *  ♦  The  plaintiff  sought  a  remedy  for  the  wrong, 
and  the  averment  in  his  replication  of  matters  which  would  if 
true  avoid  the  effect  of  the  settlement  pleaded  in  defense, 
was  not  an  abandonment  or  a  variance  in  any  respect  of  the 
cause  of  action  set  forth  in  his  complaint,  and  was  therefore 
not  a  departure.  If  established  by  proof,  it  would  overthrow 
the  defense,  and  clear  the  way  to  recover  upon  the  cause  of 
action." 

In  Lebanon  M.  Co.  v.  Con.  Rep.  M.  Co.^  6  Colo.  878,  it  was 
said,  ^*  The  replication  contains  a  statement  of  specific  facts, 
which  if  true  show  that  notwithstanding  the  facts  alleged  in 
the  answer,  the  defendant  is  not  entitled  to  recover.  These 
statements  of  the  replication  do  not  constitute  a  departure 
fi-om  the  allegations  of  the  complaint,  and  whether  they  be 
denominated  new  matter  or  matter  in  avoidance,  their  inser- 
tion is  permissible  under  the  Code,  which  makes  provision 
tlierefor."  This  language  is  directly  applicable  to  the  prin- 
ciple here  involved. 

We  must  not  be  understood  as  intimating  an  opinion  as  to 
what  facts  would  be  sufficient  or  necessary  in  this  case  to 
create  or  sustain  the  asserted  right  of  rescission  by  plaintiff. 
That  question  is  not  presented  on  this  appeal.  We  only  hold 
that  the  allegations  of  the  replication  are  broad  enough  to 
admit  proof  of  facts  which  might  create  such  right. 
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For  these  reasons,  the  matters  stated  in  the  replication  did 

not  constitute  a  departure,  and  it  was  error  to  strike  it  out. 

The  judgment  will  be  reversed. 

MeverBed. 


<••»» 


[No.  2044.] 

Thb  Boabd  of  County  Commissioners  of  Gabfield 

County  v.  Adams. 

1.  pRAcnoB—JuBiKS— Regular  Pankl— Open  Vbnibe— Pbesump- 

now. 
Where  a  party  in  district  court  asked  for  a  jury  from  tlie  regular  panel 
and  none  such  being  in  attendance,  a  jury  was  offered  to  be  brought 
in  by  open  venire  which  was  declined  by  the  party  and  the  case  was 
set  for  trial  over  the  protest  of  the  party,  on  appeal  in  the  absence 
of  a  showing  to  the  contrai*y  it  will  be  presumed  that  the  coo- 
tingency  existed,  authorizing  the  court  to  cause  a  jury  to  be  sum- 
moned by  open  venire. 

2.  Practice — Preparation  for  Trial — Continuance. 

An  objection  that  a  party  was  forced  to  trial  before  he  was  prepared 
for  it,  is  without  force  in  the  appellate  court,  where  there  was  no 
attempt  at  a  showing  why  the  party  was  not  prepared,  no  sugges- 
tion of  surprise  and  no  application  for  a  continuance. 

3.  EviDBNCB — Claim  Against  County — Parties. 

On  appeal  to  the  district  court  from  an  order  disallowing  a  claim  for 
care  and  custody  of  an  insane  person,  it  was  not  error  to  admit  in 
evidence  the  order  of  the  county  court  committing  the  person  to 
the  sheriff  of  the  county,  on  the  ground  that  the  claim  was  pre- 
sented to  the  board  in  the  individual  name  of  plaintiff,  where  it  ap- 
pears that  the  sheriff  and  plaintiff  are  one  and  the  same  person. 

4.  Insane  Female — Custody — Statutory  Construotion. 

The  statute  requiring  that  a  female  lunatic,  in  the  absence  of  some 
member  of  her  family,  shall  be  accompanied  to  the  insane  asylum 
by  a  female  attendant  does  not  require  the  county  court  to  commit 
such  female  patient  to  a  female  custodian  when  retained  in  the 
county  of  her  commitment,  and  the  county  court  has  authority  to 
commit  such  patient  to  the  custody  of  the  sheriff. 

Appeal  from  the  Diitriet  C(mrt  of  Garfield  County • 

Mr.  C.  W.  Darrow,  for  appellant. 
Vol.  XVI— 33 
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No  appearance  for  appellee. 

Wilson,  P.  J. 

Upon  due  inquest  by  the  county  court  of  Garfield  county, 
Ella  O'Reilly  was  adjudged  to  be  insane,  and  was  ordered 
committed  to  the  state  asylum  for  the  insane,  as  provided  by 
law.  It  being  ascertained,  however,  that  there  was  no  room 
at  the  state  asylum  for  the  accommodation  of  the  lunatic,  a 
new  order  was  issued  by  the  court,  directing  that  she  be  com- 
mitted to  the  care  and  custody  of  the  sheriff  of  Garfield 
county  until  such  time  as  she  could  be  received  at  the  asylum, 
and  that  in  the  meantime  the  sheriff  should  retain  custody 
of,  and  properly  care  for  her.  Thereafter  the  sheriff  pre- 
sented to  the  county  commissioners  a  claim  for  f40.00,  for 
taking  care  of  the  lunatic  for  a  period  of  twenty  days.  The 
claim  was  disallowed  by  the  commissioners,  and  from  this 
action  appeal  was  taken  to  the  district  court.  There  trial 
was  had,  and  judgment  was  rendered  in  favor  of  the  claim- 
ant. Neither  the  rendition  nor  value  of  the  services  seem 
to  have  been  disputed,  and  no  evidence  was  presented  on  be- 
half of  the  county. 

The  first  objection  ui-ged  by  the  county  commissioners 
was  as  set  forth  in  the  bill  of  exceptions,  appellant  asked 
"  for  a  jury  from  the  regular  panel,  and  none  such  being  in 
attendance,  a  jury  was  tendered  to  be  brought  in  on  an  open 
venire,  which  was  declined,  and  this  case  having  been  set 
over  the  protest  of  appellant  for  want  of  time  within  which 
to  prepare  for  trial,  announces  itself  under  the  circumstances 
ready  for  trial."  It  is  impossible  to  determine  from  the  ab- 
stract, from  the  record,  or  from  the  bill  of  exceptions,  why 
a  regular  panel  of  jurors  was  not  in  attendance,  whether  be- 
cause of  a  failure  of  the  board  of  commissioners  to  have  taken 
the  steps  which  the  statute  directed  concerning  certification 
of  the  names  of  jurors,  or  whether  from  any  other  cause.  It 
has  been  settled  by  repeated  adjudications  of  both  appellate 
courts  in  this  jurisdiction,  that  upon  appeal  until  the  con- 
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trary  is  shown,  the  presumption  obtains  in  favor  of  the  regu- 
larity of  all  proceedings  of  the  district  court.  Besides,  the 
statute  expressly  provides  that  in  certain  contingencies,  the 
court  shall  have  power  to  cause  a  jury  to  be  summoned  by 
open  venire,  as  theretofore  practiced.  Laws  1891,  sec.  6, 
p.  251 ;  County  Camrs.  v.  Brown^  2  Colo.  App.  476.  No  show- 
ing is  made  that  the  contingency  specified  in  the  statute  did 
not  exist,  and  it  must  therefore  be  presumed  that  the  action 
of  the  court  was  regular. 

The  second  assignment  of  error  rests  upon  the  bare  state- 
ment of  counsel  that  the  case  was  forced  to  trial  before  he 
was  prepared  for  it.  There  was  no  attempt  at  any  showing 
as  to  why  he  was  not  prepared, — no  suggestion  of  surprise, 
or  absence  of  witnesses,  nor  any  application  for  a  contin- 
uance. Under  these  circumstances,  it  is  almost  needless  to 
say  that  the  objection  is  absolutely  without  any  force. 

Counsel  also  contend  that  it  was  reversible  error  for  the 
court  to  permit  the  introduction  in  evidence  of  the  order  of 
the  county  court  committing  the  insane  person  to  the  cus- 
tody and  care  of  the  sheriff  of  the  county,  upon  the  ground 
that  the  claim  presented  for  allowance  was  in  favor  of  one 
F.  W.  Adams,  and  not  of  the  sheriff.  It  sufficiently  appears 
from  the  record, — in  fact,  from  the  statements  and  admis- 
sions of  counsel  for  the  county  himself  during  the  trial, — 
that  the  sheriff  and  F.  W.  Adams  were  one  and  the  same 
person.  The  fact  that  the  bill  was  made  out  in  the  name  of 
the  claimant  without  the  addition  of  his  official  title  was 
wholly  immaterial. 

Defendant  also  urges  that  the  county  court  was  without 
authority  to  make  the  order  which  it  did  with  reference  to 
the  custody  of  the  lunatic,  for  the  reason  that  the  lunatic  be- 
ing a  woman,  it  was  necessary  under  the  statute  to  have  com- 
mitted her  care  and  custody  to  some  female  custodian.  Coun- 
sel is  mistaken  in  his  reading  of  the  statute.  Laws,  1893, 
sec.  3,  p.  332.  The  law  requires  that  a  female  patient  shall 
be  accompanied,  in  the  absence  of  some  member  of  her  family, 
by  a  female  attendant,  in  being  conducted  to  the  state  insane 
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asylum,  but  there  is  no  such  requirement  as  to  a  custodian, 

when  the  patient  is  retained  in  custody  in  the  county  of  her 

commitment.     See  the   second   proviso  of  the  section  last 

cited. 

These  are  all  the  assignments  of  error  presented  in  the 

brief  of  counsel,  and  none  of  them  being  sufficient  to  show 

error  in  the  trial  court,  the  judgment  will  be  affirmed. 

Affirmed. 


4^>»» 


[No.  2045.] 

The  Board  of  County  Commissioners  of  Garfield 
County  v.  White,  Superintendent  of  Schools. 

1.  Salaries  and  Fbbs — School  Supebintendbnts — Claim  Against 

County — Burden  op  Proof. 
Where  a  county  school  superintendent  presented  to  the  board  of  county 
commissioners  an  itemized  bill  for  services  rendered  during  the 
month,  showing  the  particular  services  rendered  on  each  day,  which 
was  disallowed  by  the  board,  and  on  appeal  to  tlie  district  court 
plaintiff  testified  that  the  services  were  aecessai-y,  and  were  rendered 
during  the  days  specified  in  the  itemized  account,  a  prima  facie  case 
was  established,  and  the  burden  of  proof  was  on  the  county  to 
overcome  the  prima  facie  case  presented,  if  it  challenged  the  rendi* 
tion  of  any  of  the  services,  or  the  necessity  for  the  same,  or  ques- 
tioned them  because  of  the  length  of  time  consumed  in  their  per- 
formance. 

2.  Salaries  and  Fees— Public  Officbbs— Peb  Diem— Fractions 

OF  Days. 
The  law  does  not  recognize  fractions  of  days.  And  where  a  public  offi- 
cer's compensation  is  fixed  by  a  per  diem  for  the  time  necessarily 
devoted  to  the  duties  of  the  ofiice,  such  officer  is  entitled  to  the  daily 
compensation  for  each  day  on  which  it  becomes  necessary  to  per^ 
form  any  substantial  official  service,  if  it  is  performed,  regardless 
of  the  time  occupied  in  its  performance. 

Appeal  from  the  District  Court  of  Garfield  County. 

Mr.  C.  W.  Darrow,  for  appellant. 

Mr.  J.  W.  DoLLisoN,  for  appellee. 
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Wilson,  P.  J. 

Appellee,  the  plaintiff  in  the  case,  being  county  superin- 
tendent of  schools  for  the  county  of  Garfield,  presented  to 
the  county  commissioners  a  bill  for  services  rendered  by  her 
as  such  official  during  one  month.  The  account  was  item- 
ized, showing  the  particular  services  claimed  to  have  been 
rendered  on  each  day  for  the  total  period  of  twenty-seven 
days.  The  claim  was  disallowed  by  a  resolution,  which  reads 
in  part  as  follows  : 

^^  Resolved,  that  the  bill  and  claim  of  Aradell  White  for 
11135  for  her  per  diem  as  superintendent  of  schools  during 
March,  1899,  be  and  the  same  is  hereby  disallowed  for  rea« 
sons,  among  which  is  the  failure  of  the  claimant  to  specify 
the  time  actually  devoted  to  each  item  of  service  set  out  in 
the  claim,  the  failure  of  said  claim  to  show  the  number  of 
days  actually  devoted  to  the  performance  of  the  services  spec- 
ified in  the  bill,  and  the  failure  of  the  bill  to  show  the  ne- 
cessity for  the  performance  of  services  therein  set  out,  and  the 
failure  of  said  officer  to  keep  her  office  in  the  county  court- 
house during  the  month  of  March,  rather  than  at  her  resi- 
dence, and  because  of  the  indefiniteness  of  the  items  set  out, 
and  stringing  out  for  ten  days  the  grading  examination 
papers.'* 

Plaintiff  appealed  to  the  district  court,  and  there  judgment 
was  rendered  in  her  favor  for  the  full  amount  claimed.  Upon 
the  trial,  the  plaintiff  testified  that  the  services  were  neces- 
sary, were  rendered  during  the  days  specified  in  the  itemized 
account,  and  that  they  were  within  the  scope  of  her  official 
duties.  Indeed,  this  last  is  apparent  from  a  mere  inspection 
of  the  items.  No  evidence  was  offered  on  the  part  of  the  de- 
fendant. The  rendition  of  the  services  was  not  questioned, 
nor  their  legitimacy  assailed.  The  precise  contention  of  the 
defendant  is  somewhat  obscure,  but  it  seems  to  be,  so  far  as 
we  can  determine  from  the  argument  in  the  brief,  that  there 
was  a  failure  to  show  that  the  services  rendered  by  the  plain- 
tiff did  consume  an  entire  day  on  the  respective  days  for 
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which  charges  were  made.  In  other  words,  as  counsel  says 
in  his  brief  in  discussing  the  statute  providing  for  fees  to  be 
allowed  the  county  superintendent  of  schools,  ^^  The  officer 
is  to  receive  five  dollars  for  an  actual  day's  work,  and  not 
five  dollars  for  thirty  minutes'  work  in  writing  a  couple  of 
letters."  Under  the  general  rule  in  such  cases,  this  would 
have  been  matter  of  defense,  but  even  if  the  rule  is  otherwise, 
in  cases  like  this,  where  a  public  officer  presents  a  bill  for  a 
per  diem  allowance  for  services,  even  if  we  are  entitled  to 
assume  that  some  of  the  services  consumed  only  a  small  por- 
tion of  what  is  ordinarily  spoken  of  as  a  day's  work,  yet  we 
think  it  is  clear  that  the  question  at  issue  is  covered  and  def- 
initely settled  by  a  decision  of  our  supreme  court,  in  a  case 
on  all  fours  with  this.  Smith  v.  Oomrs,  of  Jefferson  County^ 
10  Colo.  17.  In  that  case  as  here,  the  suit  was  based  upon  an 
account  presented  by  a  county  superintendent  of  schools  for 
services  rendered.  There  as  here,  the  bill  was  itemized,  show- 
ing the  services  rendered  upon  each  particular  day  covered  by 
the  account.  The  court  said :  '^  In  regard  to  his  compensation 
and  traveling  expenses,  a  proper  construction  of  the  statute 
is,  that  when  he  renders  to  the  board  of  county  commis- 
sioners an  account  of  his  services  and  mileage  for  a  month  or 
a  quarter  of  a  year,  made  out  and  verified  as  the  law  requires, 
he  has  established  a  prima  facie  case  in  his  favor.  *  *  *  It 
is  only  upon  due  proof  of  an  abuse  of  his  official  discretion 
or  of  errors  apparent  from  inspection  or  established  by  proof, 
that  jurisdiction  exists  to  reject  items  of  an  account  so  ren- 
dered." Under  this  ruling,  therefore,  it  was  necessary  in 
this  case,  if  the  defendant  challenged  the  rendition  of  any 
of  the  services  for  which  compensation  was  claimed,  or  the 
necessity  for  them,  or  questioned  them  because  of  the  length 
of  time  consumed  in  their  performance,  for  it  to  have  made 
some  showing  to  have  overcome  the  prima  facie  case  presented. 
The  court  also  directly  passed  upon  the  main  contention  of 
counsel  in  this  case.  It  said  on  page  22,  '^  In  this  connection, 
counsel  for  the  appellee  asks  for  an  opinion  ^  as  to  what  length 
of  time  will  constitute  a  day's  service  for  the  superintendent.' 
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We  answer,  the  law  does  not  recognize  fractions  of  days ;  and, 
when  it  provides  a  per  diem  compensation  for  the  time  neces- 
sarily devoted  to  the  duties  of  an  office,  the  officer  is  entitled 
to  this  daily  compensation  for  each  day  on  which  it  becomes 
necessary  for  him  to  perform  any  substantial  official  service, 
if  he  does  perform  the  same,  regardless  of  the  time  occupied 
in  its  performance."  Counsel  claim  that  this  was  obiteVy  but 
we  cannot  agree  with  him.  From  the  wording  of  the  opin- 
ion, and  the  facts  stated,  it  is  manifestly  apparent  that  this 
point  was  directly  within  the  case.  Counsel  also  contend 
that  this  opinion  in  the  Sinith  case  is  not  in  point,  because 
the  statute  was  then  different  from  what  it  is  now.  The 
statute  under  which  that  case  arose  provided  *'  for  the  time 
necessarily  spent  in  the  discharge  of  his  duty,  he  shall  receive 
five  dollars  per  day."  Gen.  Stats,  sec.  3020.  The  statute 
upon  which  the  claim  here  under  consideration  was  based, 
provided  that  county  superintendents  should  receive  '*the 
sum  of  five  dollars  per  day,  actually  and  necessarily  employed 
for  the  county."  Laws,  1891,  p.  312,  sec.  14.  About  the 
only  change  is  the  addition  of  the  word  "  actually,"  and  we 
cannot  see  that  it  has  the  significance  claimed  for  it  by  coun- 
sel. It  would  not  seem  to  add  any  particular  strength  or 
force  to  the  language  of  the  old  statute.  Indeed,  the  word 
"  necessarily  "  would  appear  to  be  the  stronger  word.  The 
services  might  actually  have  been  performed,  but  might  not 
have  been  necessary,  in  which  case  payment  might  have  been 
refused.  Under  the  old  statute,  they  must  not  only  have 
been  rendered,  but  must  have  been  necessary,  and  such  is, 
we  think,  the  only  construction  that  can  be  placed  upon  this 
statute.  Plaintiff  testified  that  the  services  were  rendered, 
and  that  they  were  necessary  in  the  discharge  of  her  official 
duty,  and  there  was  no  evidence  whatever  to  the  contrary. 
The  statute  may  be  loosely  worded,  and  may  leave  the  door 
open  for  the  perpetration  of  fraud,  but  in  the  absence  of  any 
evidence  tending  to  show  bad  faith  or  fraud,  that  is  a  matter 
for  the  consideration  of  the  legislature,  and  not  of  the  courts. 
The  judgment  will  be  affirmed. 

Affirmed, 
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[No.  8068.] 

The  Lexington  Gold  Mininq  Company  v.  The  Jeffer- 
son Mining  Company. 

1.  Contracts — Conveyances — Specific  Pebfobmanok— Minks  and 

Mining. 
An  agreement  to  conyey  a  certain  described  part  of  a  mining  claim,  which 
required  a  simple  convey ance  of  the  land  without  exception  or  res- 
eiratioUf  was  not  complied  with  or  satisfied  by  the  tender  of  a  deed 
containing  reservations  and  conditions  as  to  the  rights  of  the  con- 
tracting parties  to  follow  the  dip  of  Teins  involved. 

2.  Conveyances— Delivery— Acceptance — Authority  of  Attor- 

ney to  Bind  Client. 
An  attorney  at  law  merely  by  his  employment  as  legal  adviser  is  not 
authorized  to  accept  for  his  client  a  deed.  And  where  in  perform- 
ance  of  a  contract  to  convey  paL*t  of  a  mining  claim,  the  grantor  ex- 
ecuted to  the  grantee,  a  deed  which  was  delivered  to  and  accepted 
by  the  attorney  for  the  grantee,  with  the  statement  that  it  would  be 
accepted  by  his  client,  but  when  the  deed  was  presented  by  the  at- 
torney to  his  client  it  was  promptly  rejected  on  the  ground  that  it 
did  not  comply  with  the  agreement  to  convey,  the  acceptance  by 
the  attorney  was  not  binding  on  his  client,  and  there  was  no  accept- 
ance of  the  deed  by  the  grantee. 

Error  to  the  DUtriet  Court  of  El  Paso  County. 

Mr.  J.  Stanley  Jones  and  Mr.  Charles  C.  Butler,  for 
plaintiff  in  error. 

Messrs.  Morrison  &  DeSoto,  for  defendant  in  error. 
Thomson,  J. 

Prior  to  the  20th  day  of  January,  1896,  the  plaintiff  in 
error  made  application  for  a  United  States  patent  to  its  Mat- 
tie  L.  lode  claim,  and  the  defendant  in  error  made  application 
for  a  United  States  patent  to  its  Clara  D.  lode  claim.  The 
two  claims  conflicted  in  their  surface  boundaries,  and  adverse 
proceedings  were  instituted  to  determine  the  title  to  the  ter- 
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ritory  iii  dispute.  Pending  these  proceedings,  the  parties 
adjusted  their  controversy,  and  the  appellant  executed  and 
delivered  to  the  appellee  the  following  instrument  in  writing  : 

"  This  agreement,  made  this  20th  day  of  January,  1896,  be- 
tween The  Lexington  Gold  Mining  Company,  party  of  the 
first  part,  and  The  Jefferson  Mining  Company,  party  of  the 
second  part,  witnessetli :  That  whereas  the  party  of  the  sec- 
ond part  has  allowed  judgment  to  be  taken  in  the  District 
Court  of  El  Paso  County,  state  of  Colorado,  in  a  case  involv- 
ing the  right  to  patent  the  Clara  D.  lode,  embracing  a  cer- 
tain area  in  conflict  with  the  Mattie  L.  lode,  owned  by  The 
Jefferson  Mining  Company.  Now,  therefore,  party  of  the 
first  part  agrees  forthwith  to  enter  the  Clara  D.  lode  for  pat- 
ent, and  as  soon  as  receiver's  receipt  is  obtained  for  the  same, 
without  further  consideration  or  demand,  to  convey  to  the 
party  of  the  second  part,  its  successors  and  assigns,  the  fol- 
lowing described  piece  or  parcel  of  ground.  (Here  follows 
description.) 

^'  In  witness  whereof,  the  parties  of  the  first  and  second 
parts  set  their  names  by  the  hands  of  their  presidents  and 
their  corporate  seal,  this  21st  day  of  January,  1896. 

"The  Lexington  Gold  Mining  Co.     [Seal] 

"  By  G.  Lavagnino,  Vice  President 
"  J.  S.  Jones,  Secretary."     [Seal] 

This  suit  was  commenced  by  the  defendant  in  error  to 
compel  the  conveyance  to  it  of  the  land  described  in  the 
foregoing  instrument.  The  complaint  alleged  that  after  the 
execution  of  the  contract,  the  defendant  entered  the  Clara 
D.  lode  mining  claim  for  patent,  including  the  premises 
described  in  the  contract,  and  that  afterwards  the  plaintiff 
demanded  of  the  defendant,  and  the  defendant  refused,  a 
conveyance  in  accordance  with  the  terms  of  the  contract. 
The  answer  averred  that  on  the  11th  day  of  November,  1896, 
the  plaintiff  requested  the  defendant  to  execute  a  deed 
conveying  the  premises  to  the  plaintiff,  and  containing,  in 
addition  to  words  of  conveyance,  the  following  conditions : 
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"  That  the  grantee  herein  may  follow  on  the  dip  into  the 
said  Clara  D.  lode  all  veins,  lodes  and  ledges  throughout 
their  entire  depth,  the  tops  or  apices  of  which  lie  inside  the 
exterior  boundaries  of  the  piece  or  parcel  of  ground  herein- 
before granted,  or  within  any  part  of  the  Mattie  L.  lode 
mining  claim  owned  by  the  said  Jefferson  Mining  Company ; 
and  that  the  grantor  may  follow  on  the  dip  into  the  afore- 
said piece  of  ground  all  veins  the  tops  or  apices  of  which 
lie  inside  that  part  of  said  Clara  D.  lode  owned  and  reserved 
by  grantor ;  "  that  the  defendant  thereupon  executed  a  deed 
in  accordance  with  the  plaintiff's  request ;  and  that  the  deed 
so  executed  was  delivered  to,  and  accepted  by,  the  plaintiff, 
and  was  afterwards,  at  the  instance  of  the  plaintiff,  duly  re- 
corded. This  deed  was  dated  September  14,  and  acknowl- 
edged November  12, 1896. 

The  contract  required  a  simple  conveyance  of  the  land, 
without  exception  or  reservation.  The  deed  on  which  the 
defendant  relies  was  not  a  compliance  with  the  contract,  and 
unless  it  was  accepted  as  such  by  the  plaintiff,  it  avails  the 
defendant  nothing.  To  prove  acceptance  by  the  plaintiff, 
the  following  letters  were  introduced : 

'*  Morrison  &  DeSoto, 
"  Attorneys  at  Law, 
"  Equitable  Building. 

"  Denver,  Colo.,  November  11, 1896. 
"  J.  S.  Jones. 

*'  Dear  Sir :  I  have  had  several  conversations  with  Presi- 
dent of  The  Jefferson  Company  about  that  deed  on  the  Clara 
D.  He  insists  on  deed  in  the  form  we  drew  and  sent  you, 
and  we  suggested  as  a  compromise  a  deed  as  you  have  drawn 
it  changing  the  words  '  the  tops  or  apices  of  which  lie  in- 
side the  exterior  boundaries  or  piece  or  parcel  of  ground 
hereinbefore  described,'  into  the  words, '  the  tops  or  apices 
of  which  lie  inside  the  exterior  boundaries  of  the  ground 
above  granted  or  within  any  part  of  the  Mattie  L.  lode  min- 
ing claim  owned  by  the  said  Jefferson  Mining  Company.' 
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If  you  assent  to  this  change  I  will  draw  the  deed  accord- 
ingly, or  if  you  expect  to  be  here  within  a  few  days,  I  will 
defer  the  matter  until  you  come.     I  enclose  you  diagram. 

"  Yours  truly, 

**  R.  S.  MOBBISON." 

"  MoRBisoN  &  DbSoto, 
"  Attorneys  at  Law, 
'^  Equitable  Building. 

Denver,  Colo.,  November  14, 1896. 
"  J.  Stanley  Jones. 

Dear  Sir :  Yours  enclosing  substitute  deed  Lexington  Co. 
to  Jefferson  Co.  dated  September  14, 1896,  at  hand.  The 
enclosed  deed  being  in  accordance  with  the  proposition  made 
you  it  will  be  accepted  by  our  company  and  delivered  to 
them.  We  return,  canceled  before  enclosure,  the  deed  of 
same  date  for  which  it  is  a  substitute.  With  special  ac- 
knowledgment of  unusual  promptness,  we  remain, 

"  Yours  truly,  ' 

"  Morrison  &  DeSoto." 

The  defendant  then  introduced  the  following  further  cos 
respondence : 

"  Morrison  &  DeSoto, 
"  Attorneys  at  Law, 

'^  Equitable  Building. 

"  Denver,  Colo.,  December  5, 1896. 
"  J.  S.  Jones. 

"  Dear  Sir :  On  Receipt  of  your  Lexington  deed  to  The 
Jefferson  Co.  we  at  once  notified  the  Company,  who  have 
informed  us  that  they  will  not  accept  it  with  the  reservation 
of  the  dip  which  it  contains.  We  therefore  return  it  and 
enclose  the  deed  which  they  wish  signed.  We  regret  this 
very  much  as  we  supposed  that  the  deed  would  be  accept- 
able in  the  form  last  drafted  by  you,  but  are  compelled  to 
say  that  the  deed  was  declined  and  we  were  notified  to  inform 
you  in  terms  to  that  effect. 

*'  Yours  truly, 

"  Morrison  &  DeSoto." 
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"  Cripple  Creek,  Colo.  Dec.  7th,  1896. 
"  Hon.  R.  S.  Morrison  : 

"  Dear  Sir :  Replying  to  yours  of  the  5th  inst.,  enclosing 
another  deed  to  the  area  in  conflict  between  the  ^  Mattie  L.' 
'  Clam  D.'  claims.  I  am  instructed  by  The  Lexington  Gold 
Mining  Co.  to  state  that  it  will  not  execute  the  same,  nor 
gi-ant  any  other  deed  than  that  already  accepted  by  The 
Jefferson  M.  Co. 

'*  Resp'y  yours, 
"  J.  S.  Jones, 
"  Secretary  of  The  Lexington  G.  M.  Co." 

*' Cripple  Creee:,  May  2d,  1897. 
"  Hon.  R.  S.  Morrison. 

**  Dear  Sir :  Replying  to  yours  of  the  1st  inst  I  return  the 
deed  which  was  forwarded  to  me  Dec.  5th,  1896,  the  fonn  of 
which  was  suggested  partly  by  you,  and  approved  by  your 
letter  of  November  14,  1896.  Prior  to  this  time  The  Jeffer- 
son Co.  had  received  another  deed  and  without  objection 
held  the  same  for  more  than  one  month.  I  am  convinced 
that  the  deed  dated  Sept.  14th,  1896  (herewith  returned),  is 
an  equitable  and  fair  compliance  with  the  intent  and  spirit 
of  the  agreement  made  by  the  two  companies  to  divide  the 
area  in  conflict,  and  because  of  this  .belief,  and  the  acts  of 
acceptance  by  The  Jefferson  Co.  (which  at  the  time  held  the 
same  view)  The  Lexington  Co.  will  tender  no  other  deed. 

Very  respectfully, 

"  J.  S.  Jones, 
"  For  The  Lexington  G.  M.  Co." 

"  Morrison  &  DeSoto, 
"  Attorneys  at  Law, 

'*  Equitable  Building. 

"Denver,  Colo.,  May  6, 1897. 
"  Personal. 

"  J.  S.  Jones. 

"  Dear  Sir :  Your  statement  in  your  letter  of  May  2d,  that 
we  by  our  letter  of  November  14th  accepted  the  deed  is  cor- 


1901.]  Lexington  G.  M.  Co.  v.  Jefferson  M.  Co.      525 

rect,  and  at  the  time  we  had  no  idea  but  that  it  was  satis- 
factory. But  by  our  letter  of  December  5th,  you  were  in- 
formed that  the  company,  as  soon  as  presented  with  the  deed, 
rejected  it,  and  directed  me  to  return  it,  and  the  deed  was 
returned  and  kept.  Following  this,  you  and  I  and  the  offi- 
cers of  The  Jefferson  Company  had  a  long  consultation  at  our 
office  in  which  the  whole  matter  was  discussed  and  various 
forms  of  deed  suggested,  without  any  intimation  on  your  part 
that  any  deed  had  been  delivered.  As  a  technical  proposi- 
tion the  deed  was  not  delivered  because  we  had  no  authority 
to  accept  it.  Our  return  of  it  canceled  the  acceptance,  if 
there  was  one,  because  you  failed  to  protest  or  return  it.  But 
I  hope  you  will  not  drive  us  to  any  unpleasant  issue  on  this 
point  as  it  would  only  get  us  into  trouble  with  our  clients, 
and  show  us  blameable  as  assuming  to  act  without  consulta- 
tion with  them. 

"  Yours  truly, 

**  R.  S.  Morrison  &  DeSoto." 

As  proof  of  acceptance  by  the  plaintiff  of  any  deed,  the 
foregoing  evidence  is  a  failure.  It  proves  that  Mr.  Morrison, 
who  was,  inferentially,  the  legal  adviser  of  the  plaintiff,  was 
himself  satisfied  with  the  deed  of  September  14,  and  felt  sure 
it  would  be  accepted  by  the  plaintiff.  But  merely  as  coun- 
sellor for  the  plaintiff  he  could  not  accept  the  deed  for  it,  or 
bind  it  by  saying  it  would  accept  the  deed.  He  could  advise 
the  acceptance  of  the  deed,  but  the  plaintiff  was  at  liberty 
to  disregard  his  advice.  It  appeai-s  from  this  evidence  that  it 
did  disagree  with  him,  and  refused  to  take  the  deed  ;  and  that 
he  so  notified  Mr.  Jones.  The  defendant  did  not  make  even 
2i,  prima  fade  case;  but  the  plaintiff,  nevertheless,  essayed 
rebuttal.  Certain  of  its  officei's  were  witnesses,  and  testified 
positively  to  its  refusal,  by  its  board  of  directors,  to  accept 
the  deed.  This  testimony  was  uncontradicted.  The  court 
decreed  a  conveyance  without  conditions,  according  to  the 
contract,  and  its  judgment  must  be  affirmed. 

Affirmed. 
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[No.  20SS.] 

Blyth  et  al.  v.  The  People. 

1.  Motion— Notice — Waiver. 

Where  a  party  against  wliom  a  motion  was  made  in  a  cauBe,  was  pres- 
ent in  person  and  by  attorney  at  the  hearing  of  the  motion,  and  his  at- 
torney was  heard  in  his  behalf,  he  waived  the  objection  that  no 
notice  of  the  motion  was  served  upon  him. 

2.  Practice— Pleading — Departure— Waiver, 

If  the  allegations  of  a  replication  constitute  a  departure  from  the  com- 
plaint, objection  should  be  raised  by  motion  to  strike  out  such  al- 
legations. By  failing  to  raise  such  objection  by  motion  to  strike, 
and  by  withholding  the  objection  until  the  trial,  the  objection's 
waived. 

3.  PiiEADiNG  —  Costs  —  Compensation  of  Custodian  —  Order  of 

Court — Evidence. 
Where  a  sheriff  levied  an  execution  on  perishable  property  and  ap. 
pointed  a  custodian  and  in  his  return  fixed  the  compensation  of 
the  custodian,  which  on  motion  to  retax  was  reduced  and  fixed  at 
a  smaller  sum  by  order  of  the  court,  in  an  action  against  the  sheriff 
and  the  sureties  on  his  bond  to  recover  the  balance,  it  was  not  neces- 
sary to  specially  plead  the  order  of  court  fixing  the  compensation, 
but  was  sufficient  to  allege  what  the  taxable  costs  were  by  stating 
the  amount,  and  the  order  of  court  was  admissible  in  evidence  to 
prove  the  allegation. 

4.  Costs — Executions — Compensation  of  Custodian. 

Where  an  execution  is  levied  on  personal  property  and  a  custodian  is 
appointed  to  take  charge  thereof,  the  compensation  of  such  custo- 
dian must  be  allowed  by  the  court,  and  is  limited  to  $2.50  per  day. 
Compensation  of  a  custodian  fixed  by  the  sheriff  is  not  taxable  as 
costs  in  the  case. 

5.  Same — Action  upon  Sheriff's  Bond — Evidence. 

In  an  action  upon  a  sheriflFs  bond  to  recover  money  collected  by  him 
upon  an  execution,  where  the  answer  admitted  the  levy  and  the 
amount  the  property  was  sold  for,  and  the  only  issue  was  as  to  the 
amount  of  compensation  of  a  custodian  to  be  taxed  as  costs,  an 
order  of  court  fixing  the  compensation  of  such  custodian  and  re- 
quiring the  sheriff  to  pay  the  balance  to  the  judgment  plaintiff  was 
conclusive  upon  the  sureties  on  the  sheriff's  bond,  and  it  was  no 
defense  to  show  that  the  custodian  was  the  purchaser,  and  that 
the  purchase  price  only  paid  the  sheriff's  cost  and  amount  allowed 
the  custodian  by  the  sheriff,  and  that  the  sheriff  received  no  money 
from  the  purchaser. 
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Appeal  from  the  District  Court  of  Fremont  County, 

Mr.  A.  Macon  and  Mr.  Jos.  H.  Maupin,  for  appellants. 

Messrs.  Bigksker,  McLean  &  Bennett,  for  appellee. 

Thomson,  J. 

The  defendant,  Michael  Blyth,  was  the  sheriff  of  Fremont 
county,  and  the  other  defendants  were  the  sureties  on  his 
official  bond.  The  bond  was  payable  to  the  people  of  the 
state  of  Colorado,  and  was  conditioned  that  Blyth  should 
well  and  faithfully  execute  the  duties  of  his  office,  perform 
all  and  every  act  enjoined  on  him  by  virtue  of  his  office 
without  fraud,  deceit  or  oppression,  and  pay  over  all  moneys 
that  might  come  into  his  hands  by  virtue  of  his  office,  \o  the 
person  or  persons  entitled  to  receive  the  same.  The  com- 
plaint alleged  that  on  the  5th  day  of  May,  1896,  in  the  dis- 
trict court  of  Arapahoe  county.  The  Geyserite  Soap  Company 
recovered  judgment  against  The  Florence  Canning  Company 
for  f540  and  costs ;  that  on  the  6th  day  of  May,  1896,  an 
execution  on  the  judgment  was  issued  and  delivered  to  Blyth, 
as  sheriff,  commanding  him  of  the  goods  and  chattels  of  tlie 
defendant  company,  to  make  the  amount  of  the  judgment 
and  costs ;  that  on  the  16th  day  of  May,  1896,  he  levied  the 
execution  on  property  of  the  judgment  defendant^  and  on  the 
4th  day  of  August,  1896,  pursuant  to  the  execution,  sold  the 
property  so  levied  on,  for  the  sum  of  $450.30 ;  that  the  taxable 
costs  amounted  to  $208.30 ;  that  after  the  payment  of  the 
costs,  there  was  left  in  Blyth's  hands,  applicable  to  the  pay- 
ment of  the  judgment,  the  sum  of  $242  ;  that  about  the  1st  of 
October,  1896,  and  at  different  times  afterwards,  the  exe- 
cution plaintiff  made  demand  upon  Blyth  that  he  pay  the 
$242  into  court,  or  to  the  plaintiff,  to  be  applied  upon  the 
judgment,  but  that  no  part  of  the  money  was  paid ;  that  on 
the  15th  day  of  February,  1897,  on  motion  of  the  judgment 
plaintiff,  the  district  court  of  Arapahoe  county  entered  the 
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following  order  in  the  cause :  ^^  It  is  ordered,  adjudged  and 
decreed  that  said  Michael  Blyth,  sheriff  of  Fremont  county, 
within  twenty  days  from  the  entiy  of  this  decree,  pay  to 
said  plaintiff  said  sum  of  9242,  to  be  credited  upon  the 
judgment  of  said  plaintiff,  rendered  in  this  action,  and  that 
he  further  pay  the  costs  of  this  hearing ; "  but  that  Blyth  did 
not,  within  twenty  days,  or  ever,  pay  any  part  of  the  money 
to  the  plaintiff,  or  to  anyone  in  its  behalf. 

The  defendants  answered  admitting  the  execution  of  the 
bond ;  the  recovery  of  the  judgment  by  the  relator  against 
The  Florence  Canning  Company ;  the  issuance  of  the  exe- 
cution on  the  judgment ;  the  levy  of  the  execution  ;  the  sale 
of  the  property  for  $4f50.30;  and  the  nonpayment  of  any 
portion  of  the  money  on  the  relator's  judgment.  The  an- 
swer also  admitted,  by  not  denying,  the  order  upon  Blyth  to 
pay  the  relator  $242,  to  be  credited  upon  its  judgment  and  its 
demand  for  the  money  before  the  entry  of  the  order.  The 
answer  also  alleged,  by  way  of  affirmative  defense,  that  a  large 
part  of  the  property  levied  upon  was  perishable,  and  for  its 
preservation  required  the  care  of  a  custodian ;  that  for  the 
purpose  of  such  preservation,  Blyth  appointed  a  custodian, 
who  took  charge  of  the  property,  and  retained  it  in  his  posses- 
sion eighty-one  days,  until  its  sale ;  that  the  amount  owing  to 
the  custodian,  for  his  services,  was  $405 ;  that  the  legal  fees 
and  charges  of  Blyth,  as  sheriff,  for  levying  the  execution  and 
making  the  sale,  was  $46.30,  and  that  the  aggregate  amount  of 
the  fees  and  charges  of  the  sheriff  and  custodian  was  $450.30 ; 
that  the  purchaser  of  the  property  was  F.  M.  Peters,  the 
custodian,  who,  being  the  only  bidder  at  the  sale,  offered  a 
sum  exactly  equal  to  his  own  charges,  plus  the  fees  of 
Blyth ;  and  that  by  the  sale,  all  moneys  due  the  custodian 
and  Blyth  were  paid,  and  nothing  more. 

The  following  is  the  only  part  of  the  replication  which  we 
regard  as  of  any  importance :  "  Plaintiffs  allege  that  the  said 
Michael  Blyth  returned  on  said  execution  his  bill  of  costs, 
and  that  as  one  item,  the  costs  which  he  sought  to  have 
taxed  upon  and  allowed  in  his  behalf  on  said  execution,  he 
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returned  the  sum  of  $405  as  custodian's  fee.  And  that  on 
the  81st  day  of  August,  1896,  The  Geyserite  Soap  Company^ 
plaintiff  in  said  action,  filed  its  motion  in  said  district  court 
asking  said  court  to  retax  the  costs  as  returned  by  said 
Michael  Blyth  as  sheriff  upon  said  Writ  of  execution.  That 
on  the  21st  day  of  October,  1896,  said  motion  duly  came  on 
for  hearing  before  the  district  court  of  Arapahoe  county, 
Colorado,  in  which  said  action  was  pending,  and  from  which 
said  execution  issued.  That  upon  said  hearing  the  said 
district  court  of  Arapahoe  county  entered  the  following 
order: 

*' '  Now  come  the  parties  by  their  attorneys,  and  this  cause 
coming  on  to  be  heard  upon  the  motion  of  the  plaintiff  for 
a  retaxation  of  the  costs  of  the  sheriff  in  the  above  cause, 
and  the  court  being  fully  advised  in  the  premises,  finds  that 
the  charge  of  said  sheriff  for  custodian's  fees  is  excessive. 
It  is,  therefore,  ordered,  adjudged  and  decreed  that  the  said 
bill  of  said  sheriff  for  $5  per  day  for  81  days  for  custodian's 
fees  is  hereby  disallowed ;  and  the  court  being  satisfied  that 
$2  per  day  is  a  fair  and  reasonable  compensation  for  the  serv- 
ices rendered  by  the  custodian  in  this  case,  the  said  sheriff 
is  allowed  to  charge  as  part  of  his  costs  herein  the  sum  of  $2 
per  day  for  81  days  for  the  custodian  of  said  property  while 
the  same  remained  in  his  possession.  It  is  further  ordered 
that  the  return  of  sheriff  be  amended  in  accordance  with  the 
above  order.' " 

At  the  trial,  counsel  for  the  people  offered  in  evidence 
the  record  in  the  case  of  The  Q-eyserite  Soap  Co,  v.  The 
Florence  Canning  Co.  The  return  upon  the  sheriff's  exe- 
cution, which  was  received  in  evidence  without  objection, 
was  that  he  had  executed  the  writ  by  levying  upon  certain 
property,  personal  and  real,  of  the  execution  defendant,  de- 
scribing the  same,  and,  after  due  advertisement,  by  selling 
the  same  to  the  highest  and  best  bidder  for  #450.30,  such 
bidder  being  F.  M.  Peters,  who  bought  the  property  to  pro- 
tect the  fees  of  the  custodian  and  sheriff,  and  the  expenses 
of  printing.  The  introduction  of  the  order  on  the  motion 
Vol.  XVI — 34 
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to  retax  the  costs  was  resisted  for  two  reasons :  First,  that 
the  complaint  did  not  show  notice  of  the  motion  to  have 
been  given ;  and,  second,  that  the  order  was  pleaded  in  the 
replication,  and  not  in  the  complaint.  Both  objections  were 
overruled. 

1.  The  order  recites  the  appearance  of  the  parties  by  coun- 
sel, and  it  was  proved  that  Blyth  was  present  at  the  hear- 
ing of  the  motion,  in  person  and  by  attorney,  and  that  his 
attorney  was  heard  in  his  behalf.  .  The  only  purpose  of  no- 
tice is  to  bring  parties  into  court,  and  if  they  come  without 
it,  it  is  unnecessary.  By  his  appearance  at  the  hearing,  Blydi 
waived  service  of  notice,  so  that  there  is  nothing  in  the  first 
objection. 

2.  The  other  is  untenable  for  two  reasons.  In  the  first 
place  it  came  too  late.  If  counsel  regarded  the  statement 
of  the  order  in  the  replication  as  a  departure,  they  should 
have  moved  to  strike  it  out,  but  they  failed  to  do  so.  By 
withholding  their  objection  until  the  trial,  they  waived  it 
Kannaugh  v.  Quartette  Mining  Co,^  16  Colo.  341 ;  D.  ^  IL 
O.  R,  R.  Co,  V.  Cahill^  8  Colo.  App.  168.  But  it  was  not 
necessary  to  plead  the  order  at  all.  Parties  are  not  required 
to  set  forth  their  evidence  in  their  pleadings.  The  com- 
plaint alleged  that  the  taxable  costs  on  the  execution  were 
$208.30 ;  so  far  as  the  compensation  of  the  custodian  was 
concerned,  the  order  was  merely  evidence  supporting  the 
allegation,  and  it  was  the  only  evidence  by  which  the  alle- 
gation could  be  supported.  Section  1  of  an  act  of  the  legis- 
lature, approved  April  16, 1891,  reads  as  follows :  "  Whenever 
it  shall  be  the  duty  of  any  sheriff  or  constable  to  appoint 
a  custodian  to  take  charge  of  any  property  levied  upon 
by  virtue  of  a  writ  of  attachment  or  execution,  the  court 
shall  allow  such  compensation  for  the  services  of  the  custo- 
dian as  shall  be  proper,  not  exceeding  two  and  one  half  dollars 
per  day,  to  be  taxed  as  costs,  and  such  officer  shall  not  de- 
mand or  receive  any  greater  sum."  Session  Law,  1891, 
p.  323.  It  will  be  seen  from  the  foregoing  that  it  is  only  the 
compensation  allowed  by  the  court,  not  exceeding  $2.50  per 
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day,  which  can  be  taxed  as  costs.  It  was  the  duty  of  the 
sheriff  to  apply  to  the  court  for  an  allowance  of  compensa- 
tion for  his  custodian,  and  until  he  should  do  so,  and  the 
allowance  should  be  made,  no  costs  were  taxable  on  account 
of  the  custodian's  services.  Blyth  never  applied  for  an  order 
of  allowance.  He  assumed  to  fix  the  compensation  of  the 
custodian  himself,  and  then  tax  it  as  costs  in  the  case.  Not 
only  did  he  undertake  to  act  in  the  matter  independently  of 
the  court,  but,  apparently  regarding  himself  as  superior  to  a 
legislative  enactment,  he  undertook  to  allow  the  custodian 
fS.OO  per  day,  —  just  double  the  maximum  sum  authorized 
by  the  statute.  The  only  order  of  allowance  made  by  the 
court,  was  the  order  entered  on  the  motion  of  the  execution 
plaintiff.  The  act  of  Blyth  ih  assuming  to  fix  the  custo- 
dian's compensation,  and  tax  it  as  costs,  was  without  au- 
thority and  void.  That  compensation  was  not  fixed,  except 
by  the  order,  and  until  the  order,  the  amount  to  which  he 
was  entitled  was  never  taxed  as  costs.  See  Edinger  v. 
Thomas,  9  Colo.  App.  151.  The  order  was  admissible  in 
support  of  the  general  allegation  in  the  complaint  concern- 
ing the  costs,  but  being  merely  evidence,  it  was  unnecessary 
to  set  it  forth. 

The  defendants  made  persistent  but  ineffectual  efforts  to 
show  that  Blyth  received  no  money  from  the  purchaser  at 
the  sale,  and  serious  complaint  is  made  of  the  rulings  against 
them.  They  also  say  that  the  order  requiring  Blyth,  within 
twenty  days,  to  pay  to  the  judgment  plaintiff  $242,  while  con- 
clusive on  Blyth,  does  not  bind  his  sureties,  citing  Stephens  v. 
ShafeVj  48  Wis.  54,  Crawford  v.  Word,  7  Ga.  445,  Chaves 
V,  Bulkley,  25  Kan.  249,  and  Fay  v,  Edmiston,  25  Kan.  439. 
The  doctrine  of  those  cases  is  that  in  a  suit  upon  a  sheriff's 
bond,  an  order  like  the  one  in  question,  is  only  prima  facie  evi- 
dence against  the  sureties,  who  are  at  liberty  to  make  any 
defense  against  the  action  that  the  sheriff  might  have  made 
against  the  order.  But  the  proof  offered  by  the  defendants 
would  have  contradicted  their  answer ;  and  it  appears  con- 
clusively  from  the  facts  admitted,  and  the  facts  proved,  that 
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the  sheiiff  had  no  defense  against  the  oixler.  The  defend- 
ants admitted  the  levy  ;  they  admitted  the  sale  of  the  prop- 
erty for  |f450.30  ;  they  alleged  the  legal  charges  of  the  sher- 
iff for  the  levy,  sale  etc.,  to  be  $46.30 ;  and  the  proof  was 
that  the  court  allowed  iis  compensation  to  the  custodian,  to 
to  be  taxed  as  costs,  $162.  Adding  this  sum  to  $46.30,  the 
fees  and  charges  of  the  sheriff  as  set  forth  in  the  answer,  we 
have  $208.30  as  the  total  taxable  costs,  and  subtracting 
the  latter  sum  from  $450.30,  the  admitted  proceeds  of  the 
sale,  we  have  $242  for  application  on  the  judgment.  There 
was  no  escape  for  the  sheriff  from  those  facts;  the  oi-der 
necessarily  followed  the  motion  ;  and  as  the  sureties  are  al- 
lowed no  defense  which  the  sheriff  might  not  have  originally 
made,  the  order  is  conclusive  upon  them.  We  find  no  error 
in  the  record,  and  the  judgment  is  affirmed. 

Affirmed* 


<•■»» 


[No.  2020.] 

Crawford,  Impleaded  w^ith  Van  Fleet,  v.  Birkins. 

1.  Partnebship— Agency — Evidence — Legal  Conolusiok. 

Where  a  miniug  lease  was  held  and  worked  in  the  name  of  V.  and  O., 
and  an  action  was  brought  for  supplies  furnished  and  labor  per- 
formed for  the  lessees,  against  Y.  and  C,  on  the  ground  that  G.  was 
only  an  agent  for  C,  and  C.  denied  any  interest  in  the  lease  or  lia- 
bility for  the  debts  of  the  lessees,  it  was  error  to  permit  plaintiff, 
in  answer  to  a  question  for  whom  he  was  working,  to  testify  that 
he  was  working  for  V.  and  C.  And  the  error  was  not  cured  by  an 
explanatory  statement  that  he  based  his  answer  alone  upon  the 
testimony  of  V.  The  existence  or  nonexistence  of  a  partnership  is 
a  legal  deduction  from  the  facts  shown. 

2«    oAME. 

Where  a  mining  lease  was  held  and  worked  in  the  name  of  Y.  and  G., 
and  an  action  was  brought  against  Y.  and  C.  for  supplies  furnished, 
and  labor  performed  for  the  lessees  on  the  ground  that  G.  was  only 
an  agent  for  C,  and  C.  denied  any  inteiest  in  the  lease  or  liability 
for  the  debts  of  the  lessees,  and  Y.  as  a  witness  for  plainti£f,  was 
asked  who  was  interested  with  him  in  working  the  mine,  to 
which  he  answered  that  he  was  led  to  believe  that  C.  would  famish 
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G.  with  his  portion  of  the  money,  it  was  error  to  deny  a  motion  to 
strike  out  the  answer  as  not  being  responsive  to  the  question,  sinoe 
the  answer  might  have  had  a  tendency  to  prejudice  the  jury. 

3.    PABTNEBSHIP — EVIDENCJE. 

In  an  action  against  V.  and  C.  as  partners  in  a  mining  lease,  where  C. 
denied  any  interest  in  the  lease  or  liability  for  the  debts  of  the 
lessees,  in  an  effort  to  prove  that  C.  had  admitted  that  he  owned  a 
half  interest  in  the  lease,  a  witness,  T.,  testified  that  he  offered  to 
trade  his  interest  in  another  mining  claim  for  C/s  half  interest  in 
the  lease,  which  proposition  was  made  to  V.  and  claimed  to  hare 
been  submitted  by  V.  to  C,  and  a  letter  from  C.  to  V.  was  intro- 
duced in  evidence  in  which,  as  plaintiff  claimed,  C.  declined  the 
offer,  but  did  not  disavow  any  ownership  in  the  lease.  V,  testified 
that  he  remembered  writing  to  C.  concerning  the  proposition, 
and  thought  the  letter  offered  in  evidence  was  in  answer  to  his 
proposition.  The  contents  of  V.^s  letter  to  G.  was  not  shown,  nor 
was  it  shown  what  proposition  about  the  lease  was  communicated 
to  0.  The  letter  offered  in  evidence  did  not  mention  any  proposition 
from  T.,  and  contained  no  language  from  which  it  could  be  inferred 
that  the  writer  owned  any  interest  in  the  lease.  Held  error  to  ad- 
mit the  letter  in  evidence. 

4.  Appellate  Pbactioe — Vebdicts — Conflicting  Evidence. 

Where  there  is  conflict  of  evidence  with  reference  to  questions  of  fact, 
the  appellate  court  will  not  substitute  its  judgment  for  that  of  the 
jury,  provided  there  is  evidence  to  sustain  the  verdict.  But  the 
court  will  examine  the  evidence  to  determine  whether  or  not  there 
is  evidence  to  sustain  the  verdict,  and  if  not  the  court  will  so  hold. 

Appeal  from  the  District  Court  of  Clear  Creek  County. 

Messrs.  Robinson  &  Anfjpingeb,  for  appellant. 

Mr.  Edward  C. Mason,  for  appellee. 

Wilson,  P.  J. 

Defendant  Crawford  and  one  Arthur  H.  Green  leased  the 
Kinda  mining  claim,  of  which  they  were  the  owners,  to  de- 
fendant Van  Fleet.  The  lessee  took  possession,  and  soon  there- 
after assigned  a  one-half  interest  therein  to  J.  E.  Gregg,  who 
was  the  father-in-law  of  defendant  Crawford.  Both  the  lease 
and  the  assignment  were  in  writing.  Mining  operations, 
after  being  conducted  by   the  lessees   for  sometime,  were 
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suspended.  Tliereafter,  the  plaintiff  brought  this  suit  on  an 
account  for  supplies  furnished  and  work  and  labor  performed 
during  said  mining  operations  under  tlie  lease.  Suit  was 
brought  against  Crawford  and  Van  Fleet,  upon  the  theory 
that  Cmwford  was  in  fact  the  owner  of  a  one-half  interest  in 
the  lease  which  was  assigned,  and  that  Gregg  was  simply 
his  agent.  This  was  the  sole  issue  in  the  case.  Judgment 
by  default  was  rendered  against  Van  Fleet.  Thereafter, 
Crawford  answered,  denying  all  indebtedness  or  liability. 
Upon  trial,  judgment  was  rendered  against  him  also,  and 
from  this  he  appeals.  The  principal  questions  presented 
by  the  assignments  of  error  relate  to  the  admissibility  of  evi- 
dence. 

During  the  trial,  Lee  Talley,  a  witness  on  behalf  of  plain- 
tifif,  and  one  of  the  rainei'S  who  had  performed  the  labor  for 
which  this  suit  was  brought,  was  asked,  and  permitted  to 
answer  over  the  objection  of  defendant,  for  whom  he  was 
working.  This  was  error.  The  question  embraced  the  very 
substance  of  the  issue  which  the  court  was  then  trying,  and 
the  answer,  if  accepted  by  the  jury,  might  have  been  a  com- 
plete determination  of  it.  In  order  to  have  shown  the  part- 
nership of  Crawford,  it  was  permissible  only  to  prove  by  the 
witnesses,  facts  from  which  the  law  would  presume  such  part- 
nership. A  witness  could  not  be  allowed  to  state  a  conclu- 
sion of  law.  Combs  v.  Agricultural  Ditch  Co,^  17  Colo.  146. 
The  existence  or  nonexistence  of  a  partnership  is  a  legal  de- 
duction from  the  facts  shown.  Smelting  ^  liefining  Co,  v. 
Rucker^  6  Colo.  App.  334.  It  is  true  that  upon  cross-examina- 
tion this  witness  said  that  his  statement  that  he  was  working 
for  Van  Fleet  and  Crawford  was  based  upon  an  answer  so 
obtained  from  Mr.  Van  Fleet,  and  upon  that  alone.  This 
explanation  however  was  not  sufficient  to  have  destroj'^ed  the 
prejudicial  effect  which  his  answer  to  the  question  might  have 
had  upon  the  jury,  especially  in  the  absence  of  any  action  by 
the  court  striking  out  the  testimony  or  instructing  the  jury 
to  disregard  it. 

Mr.  Van  Fleet  testified  as  a  witness  on  behalf  of  plaintiff. 
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During  his  examination,  he  was  asked,  "  Who  were  you  in  a 
half  interest  with,  in  working  that  mine  ?  "  His  answer  was, 
*'  I  was  led  to  believe  that  Mr.  Crawford  would  furnish  Mr. 
Gregg  with  his  portion  of  the  money."  The  defendant  moved 
to  strike  out  this  answer,  as  not  being  responsive  to  the  ques- 
tion. The  motion  was  denied,  and  in  this  we  think  there 
was  also  error.  That  the  answer  was  not  responsive  to  the 
question  needs  no  argument.  It  is  equally  apparent  that  al- 
though the  answer  was  not  sufficient  to  establish  the  liability 
of  the  defendant  Crawford,  yet  it  might  have  had  a  tendency 
to  prejudice  the  jury  against  him,  the  answer  standing  alone 
without  any  attempted  explanation  as  to  whether  Mr.  Craw- 
ford was  to  furnish  Mr.  Gregg  with  the  money  to  defray  one 
half  of  the  expenses  of  the  lease  on  his,  Crawford's,  own  ac- 
count and  for  his  own  interest,  or  whether  the  money  was  to 
be  simply  a  personal  advancement  to  Mr.  Gregg. 

Plaintiff  sought  to  prove  by  witnesses  Talley  and  Van 
Fleet  certain  facts  from  which  it  might  be  concluded  that 
Crawford  admitted  that  he  owned  a  half  interest  in  the  lease. 
Talley  was  asked,  "  Did  you  make  any  proposition  during 
the  time  you  worked  there  to  Mr.  Van  Fleet  concerning  the 
trading  of  some  claim  of  youra  to  Mr.  Crawford?"  He  an- 
swered, "  Yes,  sir."  He  was  then  asked,  "  What  was  that  ?  " 
and  over  the  objection  of  defendant,  answered,  "  The  propo- 
sition was,  I  had  a  claim  on  Chicago  Creek,  a  half  interest. 
I  proposed  to  trade  for  the  lease  of  Crawford's, — for  his  half 
of  the  lease."  It  was  then  attempted  to  show  that  Van 
Fleet  communicated  this  oflfer  to  Crawford,  and  that  Cmw- 
ford  answered  by  a  letter  to  Van  Fleet,  received  in  evidence, 
from  which  plaintiff  claims  that  Crawford  declined  the  offer, 
but  did  not  disavow  any  ownership  in  the  lease.  It  is  of 
course  elementary  that  before  this  letter  could  have  been  ad- 
mitted in  evidence,  and  before  the  statements  of  Talley  and 
Van  Fleet  could  have  been  rendered  competent,  it  would 
have  been  first  necessary  to  have  shown  that  this  statement 
was  correctly  communicated  to  Crawford  by  Van  Fleet.  All 
that  Van  Fleet  said  about  this  in  his  testimony  was,  ^'  I  rec- 
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ollect  writing  to  Mr.  Crawford  concerning  some  proposition 
about  the  lease  that  Lee  Talley  had  made  to  me.  I  think  it 
was  in  September,  1897.  It  was  a  letter  written  by  me  to 
Mr.  Crawford.  I  did  not  mail  it.  I  sent  it  down  to  be 
mailed.  I  received  an  answer  to  it.  The  letter  was  addressed 
to  Kansas  City,  Mo.  I  should  judge  this  was  in  Mr.  Craw- 
ford's handwriting.  I  think  it  is  the  letter  I  received  in  an- 
swer to  my  proposition."  Aside  from  the  general  indefinite- 
ness  of  the  answer  of  the  witness,  there  was  no  attempt  to 
give  the  contents  of  his  letter  to  Mr.  Crawford,  nor  did  he 
state  what  proposition  about  the  lease  Talley  had  made  to 
him,  nor  what  proposition  he  had  communicated  to  Mr. 
Crawford.  The  letter  itself  did  not  cure  any  of  these  de- 
fects, because  it  did  not  mention,  either  directly  or  inferen- 
tially,  any  proposition  whatever  from  the  witness  Talley, 
and  it  did  not  contain  any  language  from  which  the  infer- 
ence could  be  drawn  that  the  writer  owned  any  interest  in 
the  lease.  The  admission  of  this  incompetent  evidence  might 
have  had  great  weight  with  the  jury,  and  hence  was  material 
error. 

Where  there  is  conflict  of  evidence  with  reference  to  ques- 
tions of  fact,  this  court  will  not  substitute  its  judgment  for 
that  of  the  jury,  provided  there  was  evidence  to  sustain  the 
verdict.  Without  violating  this  settled  rule,  however,  we 
have  a  riglit  to  examine  the  evidence  for  the  purpose  of  de- 
termining whether  there  was  any  to  support  the  verdict. 
If  there  was  none,  we  have  a  right  to  so  hold,  without  trans- 
gressing the  established  rule  of  appellate  procedure.  In  this 
case  we  think  there  was  no  evidence  to  sustain  the  finding  of 
the  jury  that  the  defendant  Crawford  was  at  all  liable.  Be- 
fore he  could  have  been  held  liable  as  a  partner  or  colessee 
with  Van  Fleet,  facts  must  have  been  shown  which  were 
su£5cient  in  law  to  justify  and  support  the  conclusion  that 
such  relation  existed.  A  finding  to  that  elGFect  could  not  be 
based  upon  and  sustained  by  mere  supposition  or  guess,  or 
suspicions  which  might  or  might  not  be  correct.  It  is  not 
necessary  to  point  out  specifically  the  testimony  given  to 
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show  its  weakness  and  insufficiency,  because  the  judgment 
must  be  reversed  in  any  event,  on  account  of  the  admission 
of  incompetent  materijQ  testimony.  We  will  simply  say  that 
there  is  no  fact  shown  which  was  inconsistent  with  the  po- 
sition of  defendant  Crawford  tliat  he  had  no  interest  what- 
ever in  the  lease ;  that  Gregg  was  not  his  agent  in  acquir- 
ing the  one-half  interest  in  the  lease,  and  that  the  money 
which  he  had  advanced  to  Gregg  to  pay  his  share  of  the  lease 
expenses,  was  simply  a  loan  to  Gi*egg.  At  another  trial,  there 
may  be  sufficient  competent  evidence  to  establish  the  liabil- 
ity of  Crawford,  but  so  far  there  is  not.  The  judgment  will 
be  reversed. 

Itever9ed. 


<^>»^ 


[No.  20Se.] 

Dean  v.  Hipp. 

1.  PBiirciPAL  Ain>  Agent— Ratification  of  Un authorized  Act — 

Burden  of  Proof. 
In  an  action  by  a  client  against  his  attorney  to  recover  money  which 
the  attorney  coUected  for,  and  failed  to  turn  over  to  his  client, 
where  the  defense  was  a  reloaning  of  the  money,  and  it  was  con- 
ceded that  the  reloaning  was  without  previous  authority,  but  it 
was  claimed  that  plaintiff  had  i*atified  the  act  of  defendant  in  mak- 
ing the  loan,  the  burden  of  proof  was  on  the  defendant  to  establish 
the  ratification. 

2.  Same. 

To  establish  a  ratification  of  an  unauthorized  loan  made  by  an  attorney 
of  his  client^s  money,  it  is  necessary  to  show  that  the  client  ap- 
proved the  loan  after  being  fully  informed  of  all  the  material 
facts.  And  where  the  client  was  not  informed  as  to  whom  the 
loan  was  made,  for  what  time,  at  what  rate  of  interest,  nor  upon 
what  security,  and  the  only  information  he  received  from  the  at- 
torney was  that  it  was  loaned  upon  some  ditch  stock,  there  could 
be  no  ratification. 

Appeal  from  the  District  Court  of  Arapahoe  County. 
Mr.  W.  W.  Dale,  for  appellant. 
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Messrs.  Ward  &  Wabd,  for  appellee. 

GUNTBE,  J. 

Appellant  sued  appellee  to  recover  $900  collected  by  Um 
as  appellant's  attorney  and  charged  to  have  been  converted 
to  his  own  use.  On  trial  to  a  jury,  at  the  conclusion  of  ap- 
pellant's evidence,  a  nonsuit  was  entered.  From  the  judg- 
ment of  dismissal,  consequent,  is  this  appeal.  The  amount 
sued  for  consisted  of  the  proceeds  of  the  Waterman  note 
and  the  Lyon  note,  hereinafter  mentioned. 

1.  August,  1893,  appellant  removing  from  Denver  for  resi- 
dence to  Pittsburg,  Pennsylvania,  left  with  appellee,  for  col- 
lection, the  Waterman  note,  amounting  to  about  f500, 
maturing  January  3,  1894.  This  was  collected  by  appellee 
at  maturity,  knowledge  of  its  collection  not  brought  to  ap- 
pellant until  about  twelve  months  subsequent.  Thereafter 
appellant  demanded  of  appellee  payment  of  the  sum  so  col- 
lected. This  was  refused  and  has  at  no  time  been  made. 
Appellee  defends  against  liability  for  this  sum,  contending 
as  ground  therefor,  that  he  reloaned  it  and  did  so  with  the 
consent  of  appellant  It  is  undisputed  that  appellee  made 
the  collection,  that  he  has  not  paid  it  to  appellant,  and  that 
if  he  reloaned  it,  he  did  so  without  previous  authority.  It 
is  not  controverted  that  if  appellant  ever  consented  to^the  re- 
loaning  assumed,  it  was  by  ratifying  a  previously  unauthor- 
ized loan.  Appellee  attempted  on  cross-examination  of 
appellant,  and  not  otherwise,  to  establish  this  defense.  Es- 
sential to  it  was  proof  of  two  facts,  a  reloaning  of  the  col- 
lected money  a  ratification  by  appellant  of  the  reloaning. 
Appellant  had  no  information  as  to  the  alleged  reloaning, 
except  what  appellee  had  told  him,  hence,  the  reloaning  was 
not,  and  could  not  be  proven  by  him.  This  failure  on  cross- 
examination  of  appellant  was  fatal  to  appellee's  defense  at 
that  stage  of  the  case.  Further,  there  was  a  failure  to  es- 
tablish a  ratification  of  the  assumed  reloaning.  The  burden 
as  to  this  was  upon  appellee.     The  loan  if  existent  had  been 
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made  some  months  before  it  was  brought  to  the  attention  of 
appellant.  It  was  made  without  his  previous  authority. 
To  establish  ratification  it  was  necessary  for  appellee  to 
show  that  appellant,  after  being  fully  informed  as  to  all  facts 
material  to  the  loan,  approved  it. 

"  The  general  rule  is  perfectly  well  settled,  that  a  ratification 
of  the  unauthorized  acts  of  an  agent,  in  order  to  be  effectual 
and  binding  on  the  principal,  must  have  been  made  with  a 
full  knowledge  of  all  material  facts,  and  that  ignorance,  mis- 
take or  misapprehension  of  any  of  the  essential  circumstances 
relating  to  the  particular  transaction  alleged  to  have  been 
ratified  will  absolve  tlie  principal  from  all  liability  by  reason 
of  any  supposed  adoption  of  or  assent  to  the  previously  un- 
authorized acts  of  an  agent."  Combs  v.  Scott,  12  Allen,  493 ; 
Story  on  Agency  (9th  ed.),  p.  282,  note  1,  p.  287. 

It  affirmatively  appears  that  appellant  was  without  full 
knowledge  of  the  material  facts  of  this  loan.  He  has  never 
been  informed  to  whom  appellee  claims  to  have  made  the  loan, 
for  what  time,  upon  what  interest,  or  upon  what  security,  or 
its  value.  In  reply  to  his  inquiries,  all  the  information  he  has 
received  is  the  statement  of  the  appellee  that  the  money  was 
loaned  on  some  ditch  stock.  When  appellant  met  appellee  in 
Pittsburg  in  June,  1896,  he  expressly  repudiated  this  loan,  and 
demanded  payment  of  his  money.  This  he  had  a  right  to  do. 
Appellee  failed  in  his  effort  to  show  a  ratification  of  the  mak- 
ing of  the  loan  assumed.  The  court  nonsuited  appellant  as  to 
this  item,  holding  that  appellee,  upon  cross-examination  of 
appellant,  had  established  his  defense,  that  is,  a  reloaning  of 
the  Waterman  money  with  the  consent  of  appellant.  This 
ruling  was  error. 

2.  June,  1895,  appellant  delivered  to  appellee  for  collection 
the  Lyon  note,  amounting  to  $400.  This  he  collected,  on 
demand  promised  to  pay,  but  has  never  paid  to  appellant. 

To  liability  on  this  collection  appellee  pleads  as  a  defense 
a  reloaning  of  the  funds,  a  loss  and  a  substituted  agreement 
in  accord  and  satisfaction.  The  only  attempt  made  to  estab- 
lish this  defense  was  on  cross-examination  of  appellant,  but 
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» 
without  success;    there  was  no  evidence  of  a  substituted 

agreement.     A  nonsuit  was  ordered  as  to  this  item.    In  this 

the  court  also  erred. 

Ju4gment  reversed. 

JReverud. 


<•■»» 


[No.  2060«] 

Long  bt  al.  v.  McGowan  bt  al. 

Pbactios— Pleading — Cross  CoMPiiAiNT— Dismissal. 

Where  an  action  was  brought  against  two  defendants  and  one  of  the 
defendants  filed  what  was  termed  a  cross  complaint  against  his 
codefendant  but  which  alleged  no  claim  or  cause  of  action  against 
the  plaintiff,  and  the  other  defendant  demurred  to  the  complaint 
which  was  sustained,  and  the  plaintiff  declining  to  amend,  the  action 
was  dismissed,  held  that  a  dismissal  of  the  complaint  was  a  dis- 
missal of  the  whole  case,  and  that  a  defendant  cannot  by  a  cross 
complaint  against  his  codefendant  prevent  a  dismissal  of  the  case 
by  plaintiff. 

Err<yr  to  the  District  Court  of  Boulder  County. 

Mr.  William  Knapp,  for  plaintiffs  in  error. 

Mr.  George  S.  Redd,  for  defendants  in  error. 

Thomson,  J. 

Margaret  McGowan  and  others  brought  suit  against  Maiy 
J.  Long,  William  Long  and  Matthew  Stuart  to  enforce 
specific  performance  of  a  contract  for  the  conveyance  of  land, 
executed  by  Mary  J.  and  William  Long  to  the  plaintifib, 
and  for  an  order  allowing  the  plaintiffs  to  redeem  from  a  sale 
to  the  defendant,  Stuart,  of  the  same  land,  under  a  decree 
of  foreclosure  against  the  Longs.  Stuart  demurred  to  the 
complaint,  and  tlie  defendants,  Longs,  filed  wliat  they  termed 
a  cross  complaint,  alleging  that  tliey  were  never  served  with 
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summons  in  the  foreclosure  proceedings,  and  praying  that 
the  sale  and  decree  be  adjudged  void. 

Stuart's  demurrer  to  the  complaint  was  sustained,  and,  the 
plaintiffs  declining  to  amend,  the  action  was  dismissed  as  to 
him.  Afterwards,  a  demurrer  of  Stuart  to  the  cross  com- 
plaint was  sustained,  and  on  his  application  the  cross  com- 
plaint was  dismissed  as  to  him,  and  the  defendants,  Longs, 
have  brought  the  judgment  of  dismissal  here  for  review. 

Counsel  for  Stuart  says  that  the  dismissal  of  the  plaintiffs' 
complaint  carried  the  whole  case  with  it,  and  tliat,  after  such 
dismissal,  the  court  had  no  alternative  but  to  dismiss  the 
cross  complaint,  while  in  behalf  of  the  Longs  it  is  contended 
that  a  cross  complaint  is  not  affected  by  a  dismissal  of  the 
original  complaint,  but  remains  for  disposition  as  though  it 
were  itself  the  complaint.  There  is,  therefore,  notliing  be- 
fore us  but  a  question  of  practice.  To  find  the  effect  of  the 
dismissal  of  the  plaintiffs'  action,  we  must  look  to  the  Code. 
Section  166  provides  that  an  action  may  be  dismissed  by 
the  plaintiff  at  any  time  before  trial,  if  a  counterclaim  has 
not  been  made,  and  section  57  defines  a  counterclaim  as 
being  a  claim  in  favor  of  a  party,  plaintiff  or  defendant, 
against  the  adverse  party,  between  whom  a  several  judg- 
ment might  be  had  in  the  action,  and  arising  out  of  the  trans- 
action set  forth  as  the  foundation  of  the  plaintiff's  claim  or 
the  defendant's  defense ;  or,  in  an  action  arising  upon  con- 
tract, any  other  cause  of  action  arising  also  upon  contract. 
If  this  cross  complaint  asserted  a  claim  against  the  plaintiffs 
belonging  to  one  of  the  classes  mentioned  in  section  57,  it 
would  be  a  counterclaim,  and  as  against  it  the  action  could 
not  be  dismissed.  But  it  asserted  no  claim  against  the  plain- 
tiffs. It  alleged  no  facts,  which,  if  proven,  would  entitle 
the  defendants.  Longs,  to  a  judgment  against  the  plaintiffs. 
The  only  relief  sought  by  the  Longs  was  against  their  co- 
defendant  Stuart.  Their  cross  complaint  was,  therefore,  not 
a  counterclaim.  If  they  had  a  cause  of  action  against 
Stuart,  they  could  enforce  it  in  an  original  proceeding  in- 
stituted by  them,  but  they  could  not  prevent  a  dismissal 
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by  the  plaintififs,  so  as  to  divert  the  suit  from  its  original 
purpose  into  a  litigation  between  them  and  Stuart.  The  re- 
fusal of  the  plaintiffs  to  amend  was  equivalent  to  a  voluntary 
dismissal,  and  as  no  counterclaim  had  been  interposed,  the 
dismissal  carried  the  entire  case  out  of  court. 
The  judgment  is  affirmed. 

Affirmed. 


<^«»» 


[No.  19080 

The  Aliunde  Consolidated  Mining  Company  v. 

Abnold. 

1.  Mines  and  Mining — Principal  and  Agent— Evidence. 
Plaintiff,  a  superintendent  for  a  mining  company,  Bued  for  a  balance  of 

salary.  Defendant  answered  by  counterclaim  for  royi^ties  collected 
by  plaintiff  from  a  certain  lease,  which  plaintiff  had  failed  to  account 
for.  Plaintiff  was  authorized  by  defendant's  board  of  directors  to 
make  leases  in  the  first  instance,  to  take  effect,  however,  only  upon 
approval  by  the  vice  president  of  the  company.  The  lease  in  ques- 
tion was  so  made  and  approved.  Held  that  to  establish  plaintiff's 
authority  to  accept  a  smaller  royalty  than  that  stipulated  in  the 
lease  in  question,  it  was  inadmissible  to  introduce  in  evidence  an- 
other and  different  lease  by  the  company  of  another  part  of  the  same 
mine  in  which  a  smaller  royalty  was  reserved. 

2.  Mines    and    Mining — Corporationb — Principal  and   Agent — 

Leases — Authority  of  Agent. 
Where  the  superintendent  of  a  mining  company  was  authorized  by  res- 
olution of  the  board  of  directors  to  make  leases  for  the  company 
in  the  first  instance,  to  take  effect,  however,  only  upon  approval  of 
the  vice  president  of  the  company,  after  a  lease  had  been  so  exe- 
cuted and  approved,  the  authority  of  the  superintendent  and  vice 
president  with  reference  thereto  was  exhausted  and  no  modification 
or  change  could  be  made  in  the  terras  thereof,  except  by  the  board 
of  dii'ectors,  and  in  an  action  by  the  company  against  the  superin- 
tendent to  recover  royalties  collected  on  such  lease,  he  cannot  defend 
by  showing  that  he  had  modified  the  lease  so  as  to  reserve  a  smaller 
royalty,  and  it  is  immaterial  to  show  that  such  modification  was 
with  the  consent  of  the  vice  president  or  other  individual  member 
of  the  board  of  directors. 

3.  Same — Instructions. 

In  an  action  by  a  mining  company  against  its  superintendent  to  recover 
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royalties  collected  by  him  on  a  certain  lease,  where  the  uncontra- 
dicted evidence  showed  that  the  only  reports  made  to  the  company 
were  of  the  gross  receipts  and  expenditures  from  a  number  of  leases, 
and  contained  nothing  from  which  the  transactions  relating  to  this 
particular  lease  could  be  known,  an  instruction  that  the  fact  that 
the  company  made  no  objection  to  the  i*eports  and  did  not  call  for 
more  specific  reports  should  not  be  considered  by  the  jury,  since 
such  reports  did  not  profess  to  show  anything  in  respect  to  the 
question  involved,  was  proper  and  should  have  been  given  as  re- 
quested, and  it  was  error  to  modify  such  instruction  so  as  to  leave 
it  to  the  jury  to  determine  what  the  reports  did  show. 

4.  Instructions. 

In  an  action  by  an  employ^  for  salary  where  defendant  admitted  in  its 
answer  that  the  salary  for  the  time  claimed  had  not  been  paid  but 
denied  any  indebtedness,  and  set  up  a  counterclaim  and  prayed 
judgment  against  plaintiff  for  a  balance  due  on  the  counterclaim, 
and  defendant's  evidence  was  in  line  with  its  pleading,  an  instruC' 
tion  that  defendant  admitted  that  it  was  indebted  to  plaintiff  for 
the  salary  due,  was  error. 

Appeal  from  the  District  Court  of  Clear  Creek  County. 

Messrs.  Teller  &  Dorsey,  for  appellant. 

Mr.  John  J.  White,  for  appellee. 

Thomson,  J. 

This  suit  was  brought  by  the  appellee  to  recover  his  salary 
as  mining  superintendent  for  the  appellant  from  October  1, 
1897,  to  November  7,  1897,  amounting  to  8206.54.  The  de- 
fendant answered,  admitting  that  tiie  plaintiff  performed 
service  for  it  during  the  time  stated,  and  averring  that  the 
service  was  rendered  under  its  employment  of  the  plaintiff, 
as  its  mining  superintendent,  at  $166.66  per  month,  from  the 
7th  day  of  January,  1896,  and  that  he  was  paid  that  sum 
monthly  until  the  7th  day  of  October,  1897.  It  was  also  ad- 
mitted that  the  plaintiff's  salary  for  the  month  commencing 
the  7th  day  of  October,  1897,  amounting  to  1166.66,  had  not 
been  paid,  but  indebtedness  to  the  plaintiff  in  any  sum  was 
denied.     The  answer  further  set  forth  the  appointment  on 
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the  11th  day  of  January,  1896,  by  resolution  of  the  defend- 
ant's board  of  directora,  of  the  plaintiff,  as  defendant's  super- 
intendent, with  authority  to  make  leases  of  the  defendant's 
property  on  such  terms  and  for  such  time  as  he  might  deem 
best  in  the  first  instance,  the  leases,  however,  not  to  be  oper- 
ative, or  take  effect,  until  their  submission  to,  and  approval 
by,  Willard  Teller,  vice  president  of  the  defendant,  and  not 
to  exceed  one  year  until  further  action  by  the  board ;  and 
averred  that  among  the  leases  made  by  him  was  one  to  James 
A.  Thompson,  executed  on  the  22d  day  of  January,  1896,  for 
a  period  of  one  year,  under  which,  without  renewal,  the  plain- 
tiff suffered  Thompson  to  opemte  until  September  8,  1897, 
and  out  of  which,  moneys,  amounting  in  the  aggregate  to 
f 604.75,  came  into  his  hands,  for  which  he  failed  to  account 
to  the  defendant.  Judgment  was  prayed  for  the  difference 
between  the  moneys  alleged  to  have  been  retained  by  the 
plaintiff,  and  $166.66,  his  unpaid  salary.  The  replication 
denied  the  intention  by  the  plaintiff  of  any  money  belonging 
to  the  defendant,  and  averred  that  in  dealing  with  the  lessee, 
exacting  royalties  and  adjusting  mining  expenses,  he  exer- 
cised a  discretion  with  which  he  was  invested  by  the  presi- 
dent and  vice  president  of  the  defendant.. 

The  plaintiff  introduced,  in  evidence,  the  following  resolu- 
tion, adopted  by  its  board  of  directors,  at  a  meeting  held  on 
the  11th  day  of  January,  1896 :  '*  On  motion  of  Solomon  Turck, 
it  was  resolved  that  the  superintendent  Wm.  D.  Arnold, 
shall  be  employed  to  lease  the  property  of  the  company  upon 
such  terms  and  for  such  time  as  shall  seem  best  to  him  in 
the  fii-st  instance,  said  lease  not  to  be  operative,  or  take  ef- 
fect, until  same  has  been  submitted  and  approved  by  Willard 
Teller,  tlie  time  of  such  lease  not  to  exceed  the  period  of  one 
year,  except  upon  further  action  by  the  board."  The  plain- 
tiff also  introduced  the  lease  to  Thompson,  dated  January  22, 
1896,  and  the  entries  in  the  books  of  the  defendant  relating 
to  that  lease.  The  lease  bore  the  approval  of  Willard  Teller. 
It  reserved  a  royalty  of  fifty  per  cent,  of  all  ore  produced,  and 
provided  that  the  cost  of  blacksmithing,  mining  timbers  and 
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logging,  should  be  borne  by  the  lessee ;  also  that  the  company 
should  do  the  tramming  at  the  expense  of  the  lessee,  unless 
the  superintendent  should  otherwise  direct.  It  appears  from 
the  book  entries  that  the  plaintiff  received  all  the  money 
realized  from  sales  of  ore,  and  settled  with  the- lessee.  They 
show  that  the  total  amount  received  for  ore  from  February  14, 
1896,  to  November  8, 1897,  was  f  11,697.71,  royalty  of  fifty  per 
cent  of  which  would  be  #5,848.56,  and  that  the  amount  ac- 
counted for  as  royalty  during  the  same  period  was  only 
f6,413.68.  They  also  show  that  the  total  amount  to  which 
the  company  was  entitled  for  mining  expenses,  according  to 
the  terms  of  the  lease,  was  $294.27,  and  that  the  total  amount 
received  on  account  of  such  ex[)ense8,  was  f  140.52. 

The  authority  exercised  by  the  plaintiff  in  the  operation  of 
the  mine  appears  from  the  following  testimony  of  Benjamin 
C.  Catren,  a  witness  called  by  the  plaintiff:  '*Mr.  Arnold 
had  supervision  as  to  the  leases  and  the  working  of  the  prop- 
erty, and  the  money  they  could  get  out  of  it ;  and  everything 
that  was  kept  out  in  the  way  of  royalty  or  tramming,  or  other- 
wise, was  done  under  the  direction  of  Mr.  Arnold,  and  the 
money  that  was  paid  in  under  the  leases,  was  also  done  under 
Mr.  Arnold's  direction,  and  Mr.  Arnold  waa  the  only  man 
who  was  checking  against  the  company's  account  at  George- 
town, so  that  of  all  the  moix<sy  that  was  paid  in  from  ore  or  other 
sources  went  into  the  bank  under  the  direction  of  Mr.  Arnold, 
and  he  was  tiie  man  that  checked  it  out."  This  witness  was 
a  bookkeeper  under  the  plaintiff  during  tlie  time  covered  by 
Thompson's  lease.  He  also  testified  that  he  sent  monthly 
reports  to  the  company  which  were  taken  from  the  cash  book, 
and  that  he  was  never  requested  to  make  a  complete  report. 

• 

He  said  that  the  reports  showed  the  gross  amounts  received 
for  ore,  and  the  gross  amounts  paid  out  to  lessees,  but  it 
showed  no  transaction  with  any  particular  lessee,  or  in  rela- 
tion to  any  particular  lease.  There  was  a  number  of  leases 
given  upon  different  parts  of  the  mine,  and  against  the  ob- 
jection of  the  defendant,  the  court  admitted  evidence  of  the 
royalty  reserved  in  one  of  those  leases  other  than  that  before 
Vol.  XVI — 35 
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us.  This  was  error.  The  resolution  from  which  the  plain- 
tiff's authority  was  derived,  empowered  him  to  make  leases 
on  such  terms  as  might  seem  best  to  him  in  the  first  in- 
stance, to  take  effect  when  approved  by  Willard  Teller. 
That  a  less  royalty  was  reserved  in  another  lease  than  in 
this,  is  immaterial.  The  terms  of  each  lease,  whatever  they 
may  have  been,  were  fixed  by  him  subject  to  Mr.  Teller's 
approval.  The  terms  of  this  lease  were  fixed  by  him,  and 
approved  by  Mr,  Teller ;  and  it  is  his  conduct  in  respect  to 
this  lease,  and  not  his  conduct  in  respect  to  some  other 
lease  that  is  now  in  question.  The  court  also,  against  the 
defendant's  objection,  permitted  the  plaintiff  to  testify  to 
conversations  between  himself  and  Mr.  Teller,  occurring 
after  the  execution  of  this  lease,  having  some  relation  to 
leases  generally,  and  to  an  expression  by  Mr.  Turck,  the 
president  of  the  defendant,  after  some  kind  of  an  examina- 
tion of  the  books,  to  the  effect  that  he  was  well  pleased  with 
everything.  According  to  the  witness,  Mr.  Teller  told  him 
to  give  a  Mr.  Atkins  a  reduction  of  royalty,  because  the 
latter  complained  that  it  was  too  high ;  and  also  told  him  to 
do  what  he  thought  was  right  by  lessees,  giving  them  such  de- 
ductions as  he  thought  best.  The  court  likewise,  notwith- 
standing objection  by  defendant,  admitted  a  letter  from  Mr. 
Turck, — to  whom  addressed  does  not  appear, — in  which  he 
said,  "  I  note  all  you  have  to  say,  and  fully  approve  your  plans 
and  management."  The  purpose  of  this  evidence  was  to 
show  that  the  plaintiff  was  authorized  by  Mr.  Teller  to  make 
concessions  to  Mr.  Thompl^on,  in  respect  both  to  royalties 
and  mining  expenses,  and  to  show  that  Mr.  Turck  was  satis- 
fied with  what  the  plaintiff  had  done  in  relation  to  those  roy- 
alties and  expenses.  We  do  not  think  the  evidence  tends  to 
establish  either  of  the  propositions.  It  does  not  show  any 
modification,  or  Mr.  Teller's  consent  to  any  modification,  of 
the  Thompson  lease  ;  or  that  Mr.  Turck's  remark,  or  his  state- 
ment in  his  letter,  was  made  with  any  knowledge  of  the  facts. 
Surely  Mr.  Teller's  loose  observations  respecting  leases  gen- 
erally, were  not  equivalent  to  an  authority  to  the  plaintiff  to 


r 


1901.]  Aliunde  Con.  M.  Co.  v.  Arnold.  547 

release  Thompson  from  the  performance  of  his  covenants. 
But  even  if  the  plaintiff  had  the  countenance  of  Mr.  Teller 
and  Mr.  Turck  in  changing  the  terms  of  the  lease,  it  would 
not  avail  him.  His  authority  to  make  leases  was  derived  not 
from  Mr.  Turck  or  Mr.  Teller,  but  from  the  board  of  direct- 
ors, and  it  was  defined  and  limited  by  the  resolution  which 
conferred  it.  He  was  empowered  to  settle  the  time  and  terms 
of  a  lease  in  the  first  instance, — ^that  is,  at  the  time  the  lease 
was  made, — subject  to  Mr.  Teller's  approval.  When  ap- 
proved, that  lease,  for  that  time,  and  upon  those  terms,  took 
effect.  In  respect  to  time  or  terms,  the  authority  of  the  plain- 
tiff and  Mr.  Teller  was  exhausted  when  the  lease  was  ap- 
proved. The  affairs  of  a  corporation  are  managed  by  its  board 
of  directors ;  and  except  by  their  authority,  none  of  its  oflS- 
cers  can  dispose  of  its  property.  The  directors  of  this  cor- 
poration gave  the  plaintiff  no  authority  to  decide  upon  the 
terms  of  a  lease,  except  '^  in  the  first  instance ; "  and  they 
gave  Mr.  Teller  no  authority  to  approve  any  terms  except 
those  fixed  by  the  plaintiff  *^  in  the  first  instance.  "  As  the 
original  power  came  from  the  board  of  directors,  its  change 
or  modification  must  come  from  the  same  source,  so  that 
unless  the  board,  after  the  lease  was  made,  authorized  the 
plaintiff  to  reduce  the  royalty,  or  remit  the  mining  expenses, 
his  act  in  so  doing  was  without  effect,  notwithstanding  what 
Mr.  Teller  may  have  said,  or  Mr  Turck  may  have  done.  But 
no  authority  from  the  board  of  directors  to  make  any  change 
in  the  terms  of  the  lease  as  it  was  originally  drawn,  was  shown. 
The  theory  of  certain  of  the  instructions  was  that  the  author- 
ity given  to  Mr.  Teller  to  approve  original  leases  made  by  the 
plaintiff,  would  authorize  him  to  consent  to  changes  which 
the  plaintiff  might  afterwards  make  in  the  terms  of  the  leases. 
From  what  we  have  already  said,  it  will  be  seen  that  in  our 
opinion  the  plaintiff  had  no  authority  to  agree  upon  the  terms 
of  a  lease,  except  in  the  first  instance.  He  had  no  authority 
to  waive  those  terms  afterwards,  and  what  he  had  no  author- 
ity to  do,  Mr.  Teller  had  no  authority  to  approve.  The  giv- 
ing of  such  instructions  was  error. 
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The  defendant  requested  the  following  instruction :  "  The 
court  instructs  the  jury  that  the  fact  that  the  defendant  com- 
pany made  no  objections  to  the  monthly  reports,  made  by 
Arnold,  the  plaintiff,  and  did  not  call  for  further  or  more  spe- 
cific reports,  is  not  a  circumstance  to  be  considered  by  them, 
sinee  such  reports  did  not  profess  to  show  anything  in  respect 
to  the  question  involved  in  the  case,  namely,  whether  plain- 
tiff did  or  did  not  retain,  out  of  moneys  coming  to  his  hands 
for  the  company  defendant  from  James  A.  Thompson  all  the 
money  he  ought  to  have  retained."  The  court,  against  the 
objection  of  the  defendant,  struck  out  the  word  "since,"  and 
inserted  the  word  "if  "  before  the  words  "such  reports,"  and 
as  thus  modified,  gave  the  instruction.  The  theory  of  coun- 
sel was  that  the  reports  were  so  indefinite  as  to  convey  no  in- 
formation to  the  company  of  what  the  plaintiff  was  doing  in 
the  matter  of  the  Thompson  lease.  We  have  no  sample  of 
the  reports  before  us,  but  the  statements  of  the  only  wit- 
ness, who  testified  concernmg  them,  would  seem  to  bear  out 
the  theory.  According  to  him,  they  showed  only  aggregate 
results  of  all  the  leases,  and  contained  nothing  from  which 
the  transactions  relating  to  this  particular  lease  could  be 
known.  We  think  the  instruction  should  have  been  given 
as  offered.  The  contents  of  the  papers  were  not  in  dispute, 
and  in  leaving  it  to  the  jury  to  find  what  they  were,  the 
court  erred. 

The  following  instruction  is  inexplicable :  "  The  court  in- 
structs the  juiy  that  it  stands  admitted  on  the  part  of  the 
defendant  that  it  is  indebted  to  the  plaintiff,  for  salary  due 
him  on  the  seventh  day  of  November,  the  sum  of  $205.54." 
A  verdict  for  the  plaintiff  necessarily  followed  that  state- 
ment. But  the  statement  was  contrary  to  the  fact.  The 
answer,  in  terms,  denied  indebtedness  to  the  plaintiff.  In 
addition  to  explicit  denial,  it  averred  conditions  inconsistent 
with  such  indebtedness.  It  did  more :  it  alleged  a  liability 
in  its  favor  against  the  plaintiff,  largely  exceeding  in  amount 
his  unpaid  salary,  and  its  evidence  was  in  line  with  its  plead- 
ing.    A  denial  is  not  an  admission.     To  say  that  the  plain- 
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tiff  is  indebted  to  the  defendant,  does  not  mean  that  the 
defendant  owes  the  plaintiff. 
Let  the  judgment  be  reversed. 

Revered. 


4^«»» 


[No.  2047.] 

Chittenden,  Executor  of    Webb's    Estate,  v.  The 
Charles  H.  Sieg  Manub'actitring  Company. 

1.  Chattel  Mortgages — Attachment — Fkauditlent  Representa- 

tions— Burden  of  Proof. 
Wliere  attaching  creditors  attempt  to  avoid  a  prior  chattel  mortgage  on 
the  ground  that  they  were  induced  to  give  credit  by  fraudulent 
misrepresentations  of  the  mortgagee  as  to  the  financial  condition  of 
the  mortgagor,  tlie  burden  is  on  them  to  prove  the  fraud. 

2.  Samk — Evidence. 

Where  attachment  creditore  attempt  to  set  aside  a  prior  chattel  mort>' 
gage  on  the  groimd  that  they  were  induced  to  give  credit  by  fraud- 
ulent misrepresentations  of  the  mortgagee  as  to  the  mortgagors* 
financial  condition,  a  letter  from  the  mortgagee  to  a  mercantile 
agency  which  stated  that  mortgagee  had  done  a  large  business  with 
mortgagors  amounting  to  many  thousand  dollars  during  the  pre- 
vious year  and  found  them  good  pay,  that  the  business  had  been  on 
a  cash  basis  or  very  short  time,  although  mortgagee's  terms  were 
sixty  days,  is  not  shown  to  be  false  by  the  fact  that  at  the  end  of  the 
year  referred  to,  a  balance  of  f  1,300  was  due  from  mortgagors  to 
mortgagee  out  of  a  total  business  of  $40,000. 

3.  Same. 

Where  attachment  creditors  attempt  to  avoid  a  prior  chattel  mortgage 
on  the  ground  that  they  were  induced  to  give  credit  by  fraudulent 
misrepresentations  by  the  mortgagee  as  to  the  financial  condition 
of  the  mortgagors,  a  letter  from  mortgagee  to  a  mercantile  agency 
stating  that  the  mortgagors  were  good  pay  is  not  shown  to  be  false 
and  fraudulent  by  showing  that  nearly  three  months  after  the  letter 
was  written  to  the  agency,  mortgagee's  factory  declined  to  fill  an 
order  from  mortgagors  until  a  remittance  was  received  on  account, 
where  the  i*ef  usal  to  fill  the  order  was  without  the  knowledge  of  the 
president  of  mortgagee  company,  who  wrote  the  letter  to  the  agency, 
and  where  said  president  directed  said  order  to  be  filled  as  soon  as 
he  heard  of  it. 

4.  Fraud — Evidence — Question  for  Jury. 

As  a  genei-al  rule,  fraud  is  a  question  of  fact  to  be  determined  by  the 
jury,  but  where  the  alleged  fraud  consists  in  written  statements 
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and  there  is  no  evidence  to  show  that  the  statements  are  false,  there 
is  notliing  for  the  jury  to  pass  upon  and  the  court  should  direct  a 
▼erdiot. 

Appeal  from  the  District  Court  of  Arapahoe  County. 

Messrs.  Bicksler,  McLean  &  Bennett,  and  Mr.  John 
Hipp,  for  appellant. 

Messrs.  Mullbr  &  Summebfield  and  Mr.  H.  H.  Hindby, 
for  appellee. 

Wilson,  P.  J. 

This  is  a  contest  between  mortgage  and  attachment  cred- 
itors. Charles  A.  Stokes  and  wife  were  engaged  in  the  business 
of  selling  bicycles  at  Denver,  under  the  firm  name  and  style 
of  Charles  A.  Stokes  &  Company.  On  January  7,  1897, 
the  firm  furnished  to  Bradstreet's  Mercantile  Agency,  a 
statement  of  its  financial  condition,  showing  its  assets  and 
liabilities,  and  gave  appellee  as  a  reference.  In  response  to 
inquiry  by  the  mercantile  agency,  appellee  sent  the  following 
letter : 

"  Dear  Sir :  We  return  herewith  your  inquiry  in  regard  to 
C.  A.  Stokes  &  Co.,  Denver.  We  have  done  considerable 
business  with  these  people,  and  have  found  them  entirely  re- 
liable and  good  pay.  Our  business  with  them  in  1896 
amounted  to  a  good  many  thousand  dollars,  was  handled  in 
a  very  clean,  business-like  way,  and  in  such  a  way  as  to  lead 
us  to  hope  to  have  considerable  business  with  them  in  1897. 
Their  business  has  always  been  on  a  cash  basis,  or  very  short 
time,  although  our  terms  are  sixty  days.  Their  liabilities 
at  present  we  know  are  very  small.  We  believe  that  they 
are  worth  from  five  to  eight  thousand  dollars.  Charles  A. 
Stokes  is  a  bright,  conservative,  energetic  young  man,  one 
who  has  our  confidence  entirely,  and  who,  we  are  sure,  is  in 
every  way  worthy  of  it. 

"  Chas.  H.  Sibg  Mfg.  Co., 

"  Chas.  H.  Sibg,  President" 
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This  letter  was  embodied  in  the  financial  report  of  the 
agency,  and  was  sent  out  to  the  trade.  On  the  faith  of  its 
information,  derived  from  its  investigation  and  inquiries,  in- 
cluding this  letter,  the  agency  rated  the  firm  as  being  deemed 
worthy  of  credit,  on  an  estimated  worth  of  about  $5,000. 
On  the  strength  of  this  report  of  Bradstreet,  and  largely  rely- 
ing, it  is  claimed,  upon  the  letter  of  appellee,  in  March  follow- 
ing The  Lee-Clark-Andreesen  Hardware  Company  sold  the 
firm  a  bill  of  goods  on  credit,  and  in  May  following,  The 
Wyeth  Hardware  Company  did  the  same.  In  J  une  following, 
the  Stokes  firm,  being  unable  to  meet  its  obligations,  executed 
to  appellee,  at  its  request,  a  chattel  mortgage  upon  its  stock 
of  goods  to  secure  an  indebtedness  to  it  of  about  $2,500 
and  appellee  thereupon  took  possession.  The  Lee-Clark- 
Andreesen  Hardware  Company  and  The  Wyeth  Hardware 
Company  then  commenced  suit  on  their  claims,  and  under 
writs  of  attachment  seized  the  goods  in  possession  of  appellee. 
The  Sieg  Manufacturing  Company  thereupon  commenced 
this  suit  in  replevin  against  the  sheriff.  Upon  trial,  the 
defendant  offered  no  evidence  except  that  of  the  cross- 
examination  of  Charles  H.  Sieg,  president  of  The  Sieg 
Manufacturing  Company,  whose  deposition  was  taken  as  a 
witness  for  the  plaintiff.  The  court  instructed  the  jury  to 
return  a  verdict  for  the  plaintiff,  and  this  is  assigned  as 
error,  by  reason  of  which  defendant  insists  the  judgment 
should  be  reversed.  It  is  urged  that  fraud  is  a  question  of 
fact,  and  that  the  evidence  in  reference  to  it  should  have 
been  submitted  to  the  jury  for  determination. 

The  attaching  creditors,  who  defend  for  the  sheriff,  do  not 
assail  the  validity  of  the  chattel  mortgage.  Their  defense 
is  not  based  upon  the  ground  that  it  is  void  because  given 
by  Stokes  &  Company  with  the  intent  to  cheat,  wrong  or 
defraud  their  creditore,  and  that  The  Sieg  Manufacturing 
Company  participated  in  that  intent.  Their  defense  is  based 
upon  an  entirely  different  ground.  They  claim  that  they 
were  induced  to  extend  credit  by  the  fmudulent  misrepresen- 
tations of  The  Sieg  Manufacturing  Company  as  to  the  finan- 
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cial  standing  of  the  debtor,  knowingly  made.  Counsel  in 
their  brief  make  a  very  clear  and  succinct  statement  of  their 
contention  as  follows :  "  We  rely  confidently  upon  the  posi- 
tion taken  by  our  supreme  court  in  Stockgrowers  Bank  v. 
Newton^  13  Colo.  2-16,  where  it  is  said,  '  When  a  party  know- 
ingly misleads  another  to  his  injury,  as  by  concealment  of  a 
mortgage,  or  by  direct  misrepresentations  concerning  the 
mortgagor's  iinanciiU  standing,  equity  will  not  permit  the 
mortgagee  to  profit  by  the  instrument  through  which  he  has 
wronged  others,  either  by  its  direct  use  or  by  other  instru- 
ments secured  in  exchange  therefor.'  '*  To  sustain  this  posi- 
tion and  defeat  the  right  of  recovery  by  the  plaintiff,  the  bur- 
den of  proof  was  upon  the  defendant.  It  was  incumbent 
upon  him  to  sliow  by  a  reasonable  pi*eponderance  of  evidence 
that  the  representations  made  by  The  Sieg  Manufacturing 
Company,  on  the  faith  of  which  the  attaching  creditors  claimed 
to  have  given  credit,  were  false,  and  that  they  were  known, 
or  should  have  been  known  to  be  false  at  the  time  when  made. 
In  this,  after  a  careful  examination  of  all  the  evidence  con- 
tained in  the  abstract,  we  ai-e  satisfied  that  the  defense  wholly 
failed.  Hence  there  was  nothing  to  submit  to  the  jury,  and 
the  court  did  not  err  in  directing  a  verdict  for  plaintiff. 
Passing  over  the  fact  that  in  this  letter  Mr.  Sieg  gave  it 
simply  as  his  belief  that  the  firm  was  worth  from  t5,000  to 
♦8,000  there  was  nothing  in  the  evidence  to  disprove  this 
statement.  On  the  contrary,  the  testimony  strongly  tended 
to  substantiate  its  truth.  Defendant  lays  gi*eat  stress  upon 
the  sentence  in  Mr.  Sieg's  letter,  reading :  "  Their  business 
has  always  been  on  a  cash  basis  or  very  short  time,  although 
our  terms  are  sixty  days."  It  is  claimed  that  this  statement 
was  false,  because  it  appeared  that  The  Sieg  Manufacturing 
Company  had  sold  the  debtor  on  credit,  and  that  at  the  time 
of  this  letter,  the  latter  was  indebted  to  it  in  the  sum  of  about 
il,300  on  the  last  year's  business.  We  do  not  think  that 
the  evidence  at  all  supports  this  contention,  or  defendant's 
construction  of  the  letter.  It  appeared  in  evidence  that  dur- 
ing the  preceding  year,  The  Sieg  Manufacturing  Company 
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had  done  about  S40,000  business  with  Stokes  &  Company, 
and  that  the  latter  had  always  been  exceedingly  prompt  in 
making  payments, — in  very  many  instances  before  the  matu- 
rity of  the  obligations.  That  this  would  entirely  justify  the 
statement  in  the  letter  that  business  between  the  two  concerns 
had  been  done  upon  a  cash  basis  or  very  short  time  is  patent, 
and  that  such  would  be  the  understanding  in  the  commercial 
world  was  testified  to  by  Bradstreet's  manager.  The  mere 
fact  that  at  the  close  of  tlie  year,  out  of  such  a  large  volume 
of  running  business,  there  remained  the  comparatively  small 
sum  of  tl,300  unsettled,  was  clearly  not  sufficient  to  show 
the  untruth  of  any  statement  in  the  letter,  much  less  carry 
with  it  any  evidence  of  knowledge  on  the  part  of  the  writer 
of  any  fact  tending  to  excite  a  suspicion  of  the  financial  un- 
soundness of  Stokes  &  Company.  Besides,  this  could  in 
no  sense  have  been  misleading  to  the  subsequent  creditors, 
because  Stokes  &  Company  in  their  written  statement  to 
Bradstreet  expressly  gave  as  one  of  their  liabilities  an  in- 
debtedness to  The  Sieg  Manufacturing  Company  of  about 
$900. 

There  was  brought  out  in  evidence  a  letter  from  The  Sieg 
Manufacturing  Company  to  Stokes  &  Company,  in  which 
the  following  occurred :  "  We  presume  that  you  are  aware 
that  we  have  not  yet  entered  your  last  order  for  twenty-  five 
machines,  as  we  are  awaiting  the  settlement  of  your  account 
before  the  order  can  be  entered.  We  wrote  you  at  the  time 
to  send  the  money  and  we  have  had  several  letters  regard- 
ing it,  and  we  cannot  now  see  our  way  clear  to  enter  any 
more  ordera  from  you  until  we  have  received  some  remittance 
on  your  account."  This  letter  was  of  date  March  26,  1897. 
Defendant  relies  upon  this  as  tending  to  show  that  the  debtor 
was  not  '*  good  pay,"  as  stated  in  Mr.  Sieg's  letter  of  Jan- 
uary 7,  and  that  The  Sieg  Manufacturing  Company  itself  con- 
sidered the  firm's  credit  not  good.  Whatever  weight  should 
be  attiiched  to  defendant's  construction  of  this  letter,  written 
more  than  two  months  subsequent  to  the  former  statement, 
it  was  fully  explained  by  the  testimony.     This  letter  was 
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written  from  the  factory  of  The  Sieg  Manafacturing  Company, 
located  in  Wisconsin.  The  headquarters  of  the  company 
was  in  Chicago,  and  there  was  conducted  the  chief  business 
of  the  concern.  As  soon  as  Mr.  Sieg  heard  of  this  order  of 
Stokes  &  Company,  he  directed  that  it  be  promptly  filled, 
and  it  is  shown  that  the  plaintiff  continued  to  furnish  the 
firm  with  goods  up  to  about  the  time  of  its  giving  the  mort- 
gage. There  was  no  evidence  to  justify  the  conclusion  that 
it  had  even  a  suspicion  of  any  financial  embarrassment  of 
Stokes  &  Company  until  this  time. 

While  it  is  true  as  a  general  rule,  that  fraud  is  a  question 
of  fact,  and  is  for  the  determination  of  the  jury,  it  is  not 
necessary  in  all  cases  of  alleged  fraud  that  the  jury  should 
pass  upon  the  question.  Where,  as  in  this  case,  the  alleged 
fraud  is  charged  to  consist  in  writing  and  making  false  state- 
ments, and  there  is  no  evidence  to  show  that  the  statements 
were  false,  there  Lb  nothing  for  the  jury  to  pass  upon.  The 
court  did  not  err  in  directing  a  vei-dict,  and  the  judgment 
will  be  affirmed. 

Affirmed. 


<*■•» 
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The  Bbbokenbidgb  Mercantile  Compaky  y.  Bailif 

£T   AL. 
1.   JXTDGMEMTS-— PLBADINO  AND  PbOOF— FbAUD. 

A  judgment  must  be  rendered  in  conformity  with  the  anegations  and 
proof  of  the  parties.  A  judgment  rendered  for  defendant  on  the 
ground  of  fraud  of  plaintiff  is  fatally  defective  where  no  such  fraud 
was  alleged  in  defendant's  answer. 

2.  Evidence — Shebiff's  Rbtubn — Amendment — Gontbadiction. 

A  sheriff^s  return  upon  an  execution  is  conclusive  upon  him  in  an  ac- 
tion upon  his  official  bond.  If  the  return  is  untrue  it  could  be 
amended  in  the  suit  in  which  the  execution  was  issued  bat  it  could 
neither  be  amended  nor  contradicted  in  another  suit. 

Appeal  from  the  Distnct  Court  of  Summit  County. 
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Messrs.  Rogebs,  Cuthbebt  &  Ellis,  for  appellant. 

Mr.  G.  A.  H.  Fbaseb,  of  counsel. 

Mr.  Hebbebt  R.  Belfobd,  for  appellee. 

Wilson,  P.  J. 

One  Barnabas  Huber  obtained  judgment  against  W.  M. 
Enterline.  Certain  real  estate  was  levied  upon,  and  sold 
under  execution  issued  upon  the  judgment.  Plaintiff  Huber 
became  the  purchaser  and  received  a  certificate  of  purchase 
from  the  sheriff.  Within  the  time  allowed  by  statute,  the 
defendant  Enterline  redeemed  by  paying  to  the  sheriff  the 
amount  of  money  bid  at  the  sale  with  interest  and  costs. 
Thereafter,  while  this  redemption  money  was  still  in  the 
hands  of  the  sheriff,  Huber  sold  and  assigned  his  certificate 
of  purchase  to  the  plaintiff  in  this  suit,  The  Breckenridge 
Mercantile  Company,  a  corporation.  Thereafter,  the  corpo- 
ration brought  this  suit  against  the  sheriff  and  the  sureties 
upon  his  official  bond,  the  defendants  herein,  to  recover  such 
redemption  money,  alleging  that  the  same  remained  unpaid 
after  demand.  The  defense  set  up  in  the  answer  was  a 
denial  that  the  assignment  of  the  certificate  of  purchase  was 
made  for  a  valuable  or  any  consideration,  and  an  allegation 
that  whilst  the  money  was  in  the  hands  of  the  sheriff,  and 
before  notice  that  plaintiff  was  owner  of  the  same,  he  had 
been  gamisheed  in  a  suit  instituted  in  the  district  court  of 
Arapahoe  county,  wherein  Huber  was  one  of  the  defendants, 
and  that  in  pursuance  of  judgment  rendered  in  that  cause, 
he  had  paid  the  same  to  the  plaintiff  therein.  All  of  the  al- 
legations of  the  answer  with  reference  to  the  garnishment 
and  to  the  payment  of  the  money  in  obedience  to  a  judgment 
and  order  of  court  against  Huber  were  denied  in  the  reply, 
and  no  evidence  having  been  offered  to  subtantiate  these 
averments  in  the  answer,  they  have  no  bearing  upon,  and  are 
not  to  be  considered  in  the  determination  of  the  cause. 
There  is  no  question  about  the  regularity  of  the  assignment 
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of  the  certificate  of  purchase,  and  that  the  assigiiee  became 
subrogated  to  all  of  the  rights  of  the  assignor.  These  rights 
are  specially  given  by  statute.  General  Statutes,  sec.  1866  ; 
Mills'  Ann.  Stats.,  sec.  2652.  That  the  assignment  was 
made  for  a  valuable  consideration  was  conclusively  shown, 
and  was  not  controverted  by  any  evidence  offered  on  behalf 
of  the  defendant. 

Trial  was  to  the  court,  without  a  jury,  and  judgment  was 
rendered  in  favor  of  the  defendant  on  the  ground  of  fraud. 
The  finding  of  the  court  and  direction  for  judgment  as  pre- 
served in  the  record  was  as  follows :  ^^  This  whole  matter 
shows  fraud  all  through  it  too  glaringly  for  this  court  to  be 
utilized  in  your  attempt  to  obtain  this  $126,  by  what  may 
be  technically  the  law.  You  will  have  to  go  to  some  other 
court,  Mr.  Ellis,  to  recover  your  judgment.  The  judgment 
will  be  for  the  defendant,  and  costs.''  In  what  particular 
the  fraud  consisted,  or  by  whom  specially  committed,  was 
neither  found  nor  sliown.  It  is  a  fundamental  rule  that  a 
judgment  must  be  rendered  in  conformity  with  the  allega- 
tions and  proof  of  the  parties.  It  must  accord  with  and  be 
warranted  by  the  pleadings  of  the  party  in  whose  favor  it  is 
rendered.  If  not  supported  by  the  pleadings,  it  is  as  fatally 
defective  as  one  not  sustained  by  the  verdict  or  findings. 
A  party  cannot  allege  one  cause  of  action,  or  one  ground  of 
defense,  and  then  recover  upon  another.  Black  on  Judg- 
ments, §  183;  Tucker  v.  Parkn,  7  Colo.  62;  Jackson  y.  Ack- 
royd,  15  Colo.  583 ;  Greer  v.  Heuer,  16  Colo.  306.  Fraud 
was  nowhere  pleaded  in  the  answer  of  defendants.  The  en- 
tire defense  set  up  in  the  answer  was  that  the  assignment 
was  without  consideration,  and  that  the  defendant  sheriff 
had  paid  over  the  money  by  virtue  of  the  judgment  and 
order  of  another  court,  in  another  cause,  wherein  Huber,  the 
original  holder  of  the  certificate  of  purchase,  was  one  of  the 
defendants.     The  judgment,  therefore,  cannot  be  sustained. 

This  is  decisive  of  the  appeal,  but  as  the  case  must  go 
back  for  another  trial,  we  feel  it  proper  to  notice  another 
point  which  was  raised  in  the  case.     This  was  with  inference 
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to  the  notice  of  assignment.  Whether  it  was  necessary  for 
the  mercantile  company  to  have  given  notice  to  the  sheriff 
of  the  assignment  in  order  to  have  preserved  all  of  its  rights 
thereunder,  or  whether  by  reason  of  failure  to  give  such  no- 
tice, such  rights  were  liable  to  be  lost  on  account  of  the  at- 
tachment or  seizure  of  the  money  under  legal  process  by  the 
creditoi's  of  Huber,  it  is  not  necessary  to  decide  in  this  case. 
It  conclusively  appears  from  the  evidence,  that  such  no- 
tice was  given  before  any  attempt  was  made  to  reach  the 
money  by  Ruber's  judgment  creditors.  Mr.  Looney,  the  sec- 
retary and  treasurer  of  the  plaintiff  company,  testified  that 
on  July  15,  1895,  within  a  few  days  after  the  assignment 
was  made,  he  gave  notice  of  the  fact  to  the  sheriff,  and  de- 
manded the  money.  This  is  denied  by  the  sheriff,  not  in  a 
positive  and  unequivocal  manner,  but  indirectly.  Assuming, 
however,  that  Looney's  statement  was  not  correct,  it  was 
stated  by  Looney  and  admitted  by  the  sheriff  that  on  Septem- 
ber 21,  the  former  notified  the  latter  that  the  assignment  had 
been  made,  and  that  the  plaintiff  company  was  the  owner  of  the 
certificate  of  purchase,  and  entitled  to  the  redemption  money. 
The  return  of  the  sheriff  upon  the  execution  issued  upon 
the  judgment  against  Huber  rendered  by  the  Arapahoe  county 
district  court  is  to  the  effect  that  the  sheriff  levied  upon  the 
money  in  question  on  October  16,  1895.  There  was  some 
attempt  on  the  trial  to  explain  away  this  return  by  the  simple 
general  statement  of  the  sheriff  that  he  had  levied  upon  the 
money  before  he  was  notified  of  the  assignment  by  Mr.  Looney. 
Even  if  the  evidence  had  been  admissible  at  all,  however, 
the  attempt  was  a  failure.  In  this  suit  against  the  sheriff 
upon  his  offical  bond,  he  was  concluded  by  his  return.  He 
could  not  be  permitted  to  dispute  it.  The  return,  if  not  in 
accordance  with  the  facts,  might  have  been  amended  in  the 
suit  in  which  the  writ  of  execution  issued,  but  it  could  neither 
be  amended  nor  contradicted  by  the  officer  in  this  action. 
Bishop  V.  Poundstone  et  aL,  11  Colo.  App.  74 ;  Grove  v.  Wal- 
lace^ 11  Colo.  App.  164.  For  these  reasons,  the  judgment 
must  be  reversed. 

Reversed, 
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AGENCY:  See  PRINCIPAL  AND  AGENT. 

APPEALS: 

Pbacticb  Befobb  Justicb  of  thb  Pbacb — Appbabancb. — An  ap- 
peal by  a  defendant  from  the  judgment  of  a  justice  of  the  peace  gives 
jurisdiction  of  the  person  and  waives  all  defects  in  the  summons  or 
service  thereof.     Paul  v.  Books,  44. 

Cebtiorabi. — The  fact  that  an  appeal  could  be  taken  from  a  judg- 
ment is  not  conclusive  against  the  right  to  issue  a  writ  of  certiorari,  but 
certiorari  may  issue  notwithstanding  an  appeal  would  lie  if  in  the  judg- 
ment of  the  court  the  remedy  of  appeal  is  not  plain,  speedy  and  ade- 
quate,   lb, 

APPEAL  BONDS:  See  BONDS. 

APPELLATE  PRACTICE: 

Nonsuit — Immaterial  Ebbobs. — Where  a  plaintiff  fails  to  prove,  or 
to  offer  proof,  of  a  necessary  material  fact  to  sustain  his  case  and  judg- 
ment of  nonsuit  is  entered  against  him,  no  matter  how  many  errors  may 
have  been  committed  against  him  on  the  trial,  he  cannot  on  appeal  com- 
plain of  such  errors  and  have  the  judgment  reversed  therefor.  Klug  v. 
McPhee,  39. 

Samb — DisoBBTioN  OF  CouBT.— Motions  to  vacate  judgments  under 
section  76  of  the  Code  are  addressed  to  the  sound  discretion  of  the  trial 
court,  and  unless  it  is  clear  that  its  discretion  has  been  abused,  appel- 
late courts  will  not  disturb  its  action  thereon.  The  Morrdl  Hardware 
Co,  D.  The  Princess  Gold  Mining  Co,,  54. 

Same. — An  appellate  court  will  not  inquire  very  closely  into  the  show- 
ing made  upon  which  a  trial  coui*t  vacated  its  judgment  under  section  75 
of  the  Code,  where  the  complaint  shows  upon  its  face  that  it  would  not 
support  the  judgment  rendered,  and  the  effect  of  the  judgment  if  suf- 
fered to  stand  would  have  been  positive  injustice.  Under  such  circum- 
stances the  act  of  the  trial  court  will  not  be  condemned  as  an  abuse  of 
discretion,  however  faulty  the  affidavit  may  be.    lb. 

Final  Judgments. — An  order  refusing  to  vacate  a  final  judgment 
upon  motion  is  not  such  a  judgment  as  can  be  appealed  from  to  the 
court  of  appeals,  and  an  appeal  taken  and  allowed  from  such  an  order, 
without  appealing  from  the  judgment  sought  to  be  set  aside,  was  a 
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nullity  and  did  not  remove  the  case  from  the  jurisdiction  of  the  trial 
court  so  as  to  preclude  that  court  from  raconsidering  its  action  on  the 
motion  and  from  vacating  the  judgment    lb. 

DivoiiCE  AND  Alimony — Jurisdiction. — Where  the  defendant  in  a 
decree  for  divorce  and  alimony  was  cited  for  contempt  for  failure  to  pay 
alimony  and  answered  that  subsequent  to  the  rendition  of  the  decree 
he  had  settled  in  full  the  decree  for  alimony  in  pursuance  of  a  contract 
between  liim  and  plaintiff,  and  pniyed  for  an  order  declaring  said  decree 
for  alimony  satisfied,  and  upon  a  hearing  the  court  denied  the  petition 
of  defendant  and  ordered  that  he  pay  alimony  as  ordered  in  the  original 
decree,  the  court  of  appeals  has  no  jurisdiction  to  review  such  order. 
MHbsv.  Mei88^  78. 

App£LLatb  Practick — Errok  without  Prejudice. — ^An  error  of 
the  trial  court  can  be  complained  of  in  the  appellate  court  only  by  the 
party  against  whom  it  was  committed  and  not  by  the  party  in  whose 
favor  it  was  committed.     The  People  t.  Clough^  120. 

Limitation — Findings. — Where  in  passing  upon  the  question  of  limi- 
tation all  the  court  said  was  that  the  action  was  not  barred  by  the  stat- 
ute, it  was  not  a  finding  of  fact  but  simply  a  conclusion  of  law  and  is 
not  conclusive  upon  the  appellate  C(»urt.     Lendholm  r.  Bailey^  190. 

Appeal  Bondr— Liability  of  Obugoks — Common-Law  Bonds. 
— The  fact  that  an  appeal  bond  is  not  in  compliance  with  the  statute 
and  that  everytliing  done  in  connection  with  the  attempted  appeal  was 
a  nullity,  does  not  excuse  the  obligors  from  liability  thereon.  An  obli- 
gation assumed  voluntarily  and  for  a  sufficient  consideration,  if  consist- 
ent with  the  policy  of  the  law  and  repugnant  to  no  statutory  provision  is 
valid  at  common  law.  Swofford  Bros.  Dry  Goods  Co.  et  al.  v.  Livingston 
et  aL,  257. 

Same — Dismissal  of  Appeal — Considekation. — Where  an  appeal 
bond  was  filed  and  an  appeal  taken  to  the  supreme  court  and  that  court 
dismissed  the  appeal  for  want  of  jurisdiction,  the  stay  of  proceedings 
upon  the  judgment  secured  by  filing  the  appeal  bond  was  a  sufficient 
consideration,  and  the  obligors  cannot  escape  liability  by  asserting  the 
invtilidity  of  the  bond.     lb. 

Same. — Where  an  appeal  was  taken  to  the  supreme  court  and  was 
dismissed  for  want  of  jurisdiction  and  the  files  were  directed  to  be  trans- 
ferred to  the  court  of  appeals  where  a  writ  of  error  was  sued  out  and 
the  cause  prosecuted  on  error  in  that  court,  it  was  not  a  continuation 
of  the  appeal.  The  appeal  had  been  dismissed,  and  a  right  of  action 
accrued  upon  the  appeal  bond  at  the  time  of  the  dismissal,  but  the 
measure  of  damages  in  case  of  a  reversal  by  the  court  of  appeals  would 
be  different  from  the  measure  of  damage  in  case  of  affirmance.  The 
dismissal  of  the  appeal  for  want  of  jurisdiction  by  the  supreme  oonrt 
did  not  operate  as  an  affirmance  of  the  judgment.    lb. 

Findings  of  Tkial  Court— Evidence.— The  appellate  court  will  not 
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disturb  the  finding  of  the  trial  court  upon  conflicting  eyidenoe,  if  there 
is  sufficient  evidence  to  support  the  finding.  Browns  v.  Lutiny  263. 
.  Same. — The  fact  that  a  jury  at  one  trial  and  the  court  at  another 
made  the  same  findings  as  to  the  essential  and  controlling  fact,  should 
have  some  weight  with  the  appellate  court  in  determining  whether  there 
was  sufficient  evidence  to  support  the  finding.     lb. 

Evidence — Tbial  to  Court.— Where  after  a  trial  to,  and  disagree- 
ment by,  a  jury,  the  cause  was  by  stipulation  submitted  to  the  court 
ai>on  the  evidence  as  introduced  and  received  before  the  jury,  an  ap- 
peUant  cannot  on  api>eal  insist  on  errors  in  the  admission  and  exclusion 
of  evidence.    lb. 

Evidence— Trial  to  Court — Presumptions. — Where  trial  was  to 
the  court,  it  will  be  presumed  that  in  rendeiing  judgment,  the  court 
discarded  incompetent  evidence  and  relied  only  upon  that  which  was 
properly  admissible.    16. 

Trial  to  Court — Instruchons. — Where  after  trial  to,  and  disa- 
greement by,  a  jury,  the  cause  was  by  stipulation  submitted  to  the 
court  and  decided  upon  the  evidence  as  introduced  before  the  jury, 
on  appeal  no  objection  can  be  raised  to  the  instructions  of  the  court.    lb. 

Evidence — Findings — Presumption. — Where  trial  is  to  the  court 
and  the  evidence  is  conflicting,  on  appeal  it  will  be  presumed  that  the 
court  found  all  sucli  facts  as  were  necessary  to  support  the  judgment. 
Colby  V.  Thompson  et  aL,  271. 

Satisfaction  of  Judgment  Pending  Appeal — Dismissal. — Where 
pending  an  appeal  the  judgment  appealed  from  is  paid  and  the  subject 
of  litigation  is  satisfied,  the  appeal  will  be  dismissed,  regardless  of  the 
effect  of  such  dismissal  on  the  sureties  on  the  appeal  bond.  Coe  v. 
Waters,  311. 

Verdict— Finding  of  Trial  Court.— The  verdict  of  a  jury  on  con- 
flicting evidence  should  nut  be  disturbed  on  appeal  where  there  is  suf- 
ficient evidence  to  sustain  the  verdict,  and,  in  cases  of  doubt,  the  fact 
that  the  trial  court  who  heard  the  evidence  refused  to  grant  a  new  trial 
is  entitled  to  some  considei'ation  by  the  appellate  court.  Smith  v. 
Smith,  333. 

Findings  of  Fact. — The  appellate  court  will  not  reverse  the  judg- 
ment of  the  lower  court  upon  a  question  of  fact  unless  the  finding  of 
the  lower  court  is  manifestly  against  the  weight  of  the  evidence.  The 
Buckeye  Mining  and  Milling  Co.  v.  Carlson  et  al.,  446. 

Credibility  of  Witnesses — Verdict  op  Jury  Conclusive. — 
Where  witnesses  contradict  each  other,  the  question  of  their  credibil- 
ity is  for  the  jury  to  determine,  and  the  verdict  of  the  jury  is  conclu- 
sive on  the  appellate  court.  The  Colorado  ScJiool  Land  Leasing  and 
Mining  Co.  v.  Ponick,  478. 

Jurisdiction— Law  of  the  Case.— Where  a  case  was  transferred 
from  the  court  of  appeals  to  the  supreme  court  and  the  supreme  court 
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in  remanding  the  case  to  the  court  of  appeals  for  want  of  Jurisdiction, 
passed  upon  and  determined  the  merits  of  the  case,  snch  ruling  of  the 
supreme  court  is  decisive  of  the  case  in  the  court  of  appeals.  The  Board 
qf  Public  Works  et  al,  r.  The  Denver  Telephone  Co.,  ^5. 

Juries — Regular  Panel— Open  Venire— PRESuMpriON.-Where 
a  party  in  district  court  aslced  for  a  jurj  from  the  regular  panel  and 
none  such  being  in  attendance,  a  jury  was  offered  to  be  brought  in  by 
open  venire  which  was  declined  by  the  party  and  the  case  was  set  for 
trial  over  the  protest  of  the  party,  on  appeal  in  the  absence  of  a  show- 
ing to  the  contrary  it  will  be  presumed  that  the  contingency  existed, 
authorizing  the  court  to  cause  a  jury  to  be  summoned  by  open  venire. 
The  Board  of  County  Comra.  of  Garfteld  County  v.  Adams,  513. 

Preparation  for  Trial— Continuance. — An  objection  that  a  party 
was  forced  to  trial  before  he  was  prepared  for  it,  is  without  force  in  the 
appellate  court,  where  there  was  no  attempt  at  a  showing  why  the  party 
was  not  prepared;  no  suggestion  of  surprise  and  no  application  for  aeon- 
tinu^ce.    lb. 

Verdicts— Conflicting  Evidence.— Where  there  is  conflict  of  evi- 
dence with  reference  to  questions  of  fact,  the  appellate  court  will  not 
substitute  its  judgment  for  that  of  the  jury,  provided  there  is  evidence 
to  sustain  the  verdict.  But  the  court  will  examine  the  evidence  to  de- 
termine whether  or  not  there  is  evidence  to  sustain  the  verdict,  and  if 
not  the  coui*t  will  so  hold.     Crau^ford  v.  Birkins,  632. 

ASSESSORS  : 

Official  Bonds — Surplusage. — Section  910,  Mills'  Ann.  Stats., 
provides  that  an  assessor  shall  give  bond  "for  the  performance  of  his 
duties  according  to  law  and  to  the  satisfaction  of  the  board  of  county 
commissioners.*'  An  assessor's  bond  was  conditioned,  **  shall  faithfully 
perform  all  of  the  duties  of  his  office,  and  shall  pay  over  all  moneys 
that  may  come  into  his  hands  as  such  assessor,  as  required  by  law,  and 
shall  deliver  to  his  successor  in  office  all  books,  records,  papers  and 
other  things  belonging  to  his  said  office."  Beld  that  the  conditions  of 
the  bond  following  the  obligation  "  shall  faithfully  perform  all  of  the 
duties  of  his  office  "  should  be  regarded  as  surplusage  and  rejected,  and 
do  not  impair  the  legality  of  the  bond.  The  People  for  the  use  qf  Lay- 
den  V.  Jackson  et  al.^  308. 

Official  Bonds — Liability  of  Sureties. — The  sureties  on  an  as- 
sessor's official  bond  are  not  liable  to  his  successor  for  fees  collected 
after  the  expiration  of  his  term  and  during  the  time  he  wrongfully 
withheld  the  office  from  his  successor.    lb, 

ASSIGNMENTS: 

Corporations — Assignment  of  Claim — Description. — An  assign- 
ment of  a  claim  against  The  Colorado  School  Land  Leasing  and  Mining 
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Company  in  which  assignment  the  words  were  transposed  and  the 
claim  described  as  against  The  Colorado  School  Land  Mining  and  Leas- 
ing Company  was  a  sufficient  description  to  identify  the  claim,  and  the 
assignment  was  not  iuyalid  because  of  such  mistake  in  the  name  of  the 
corporation.  The  Colorado  School  Land  Leading  and  Mining  Co,  v. 
Ponick,  478. 

Emplotbb  ani>  Employ]^— Waobs — Splitting  Demands — Rbdu- 
GiNO  AuouMT. — A  creditor  may  not  split  up  his  demand  so  as  to  make 
several  causes  of  action  out  of  one  without  the  consent  of  his  debtor, 
but  he  may  abate  a  portion  of  his  claim  without  asking  his  debtor^s 
permission.  And  where  an  employ^  assigned  his  wages  for  a  month, 
stating  the  amount  and  that  it  was  all  that  was  owing  to  him,  the  em- 
ployer cannot  object  to  the  assignment  on  the  ground  that  the  amoant 
assigned  was  less  than  the  amount  due  the  assignor.    lb. 

ASSIGNMENT  FOR  BENEFIT  OF  CREDITORS: 

Assent  or  Refusal  of  Creditors — Enowlbdob  of  Assignment. 
— Where  an'  assignment  is  made  for  the  benefit  of  all  the  creditors  of 
the  assignor,  the  right  of  any  creditor  to  participate  in  the  benefits  of 
the  assignment  depends  upon  his  assent  to  such  assignment,  and  his 
refusal  to  assent  thereto  may  be  inferred  from  his  acts,  but  such  in- 
ference can  be  drawn  only  from  acts  of  the  creditor  done  with  the 
knowledge  that  an  assignment  had  been  made,  or  at  least  that  it  was  in 
contemplation.     The  Nat.  Bank  of  Commerce  r.  Graham,  Assignee^  498. 

Same — Attachment. — The  levying  of  an  attachment  by  a  creditor 
upon  the  property  of  his  debtor  after  the  debtor  had  made  an  assign- 
ment for  the  benefit  of  all  his  creditors,  would  not  be  sufficient  to  de- 
prive such  creditor  of  the  right  to  participate  in  the  benefits  of  the 
assignment  if  the  attachment  was  levied  without  any  knowledge  of  the 
assignment  by  the  creditor.     lb. 

Same. — Where  a  creditor,  witliout  any  knowledge  of  the  assignment, 
levied  an  attachment  upon  the  property  of  his  debtor  after  the  debtor 
had  made  an  assignment  for  tlie  benefit  of  all  his  creditors,  such  attach- 
ing creditor  is  not  required  to  release  his  attachment  lien  thus  inno- 
cently acquired  before  he  can  present  his  claim  and  have  it  allowed  by 
the  assignee.    lb. 

ATTACHMENT: 

Action  for  Convebsion — Estoppbl. — Where  goods  were  taken  un- 
der an  attachment,  which  belonged  to  other  parties  than  the  attach- 
ment defendant,  a  judgment  sustaining  the  attachment  could  have  no 
effect  as  an  estoppel  against  the  owners  of  the  goods  in  an  action  against 
the  attachment  plaintiffs  for  conversion  of  the  goods,  nor  in  anywise 
affect  their  right  to  recover.  Fairbanks,  Morse  A  Co,  v.  Kent  <fc  Stuch- 
field,  35. 
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Replevin— Dismissal — Con vebsion.— Where  goods  belonging  to 
other  parties  than  the  attachment  defendant  were  taken  under  attach- 
ment, and  the  owners  replevied  the  goods  which  were  retaken  by  the 
plainti£Es  under  a  redelivery  bond,  and  the  replevin  suit  was  dismissed, 
the  judgment  of  dismissal  of  the  replevin  suit  would  have  no  effect  upon 
a  subsequent  suit  for  conversion  brought  by  the  owners  of  the  goods 
against  the  attachment  plaintiffs.    Ih. 

Conversion— Demand.— Where  under  an  attachment,  property  is 
taken  belonging  to  other  parties  than  the  attachment  defendant,  the 
taking  is  wrongful  and  it  is  not  necessary  for  the  owners  to  make  de- 
mand for  the  goods  before  bringing  suit  for  conversion.  And  the  fact 
tliat  in  the  attachment  suit  plaintiff  recovered  judgment  and  the  attach- 
ment was  sustained,  has  uo  bearing  upon  this  proposition.    P>, 

Continuance— Justice  op  the  Peace. — Session  Laws,  1897,  sec- 
tion 2,  page  113,  which  provides  that  in  cases  of  attachment  before  jus- 
tices of  the  peace,  upon  the  return  day  of  the  summons  the  justice 
shall  continue  the  hearing  for  twenty  days  is  solely  for  the  benefit  of 
defendant's  creditors  other  than  the  plaintiff,  to  give  them  an  opportu- 
nity to  come  in  and  prorate  with  the  plaintiff,  and  a  failure  of  a  justice 
of  the  peace  to  comply  witli  said  statute  does  not  prejudice  defendant's 
lights  and  he  lias  no  right  to  object  thereto.    Paul  v.  Rooks,  44. 

Motion  to  Dismiss — A  ppeak ance. — A  motion  by  the  defendant  to 
dismiss  an  attachment  before  a  justice  of  the  peace  is  a  general  appear- 
ance in  the  case,  and  tlie  defendant  cannot  change  the  effect  of  such 
motion  by  stating  tlierein  that  he  appears  specially.    Ih. 

ESTATES  of  Decedents — Mortgages.—  Where  two  executors  of  an 
estate  loaned  money  of  the  estate,  taking  a  note  payable  to  them  as 
executors  and  secured  by  a  deed  of  trust  on  i*eal  estate,  and  default  be- 
ing made  the  executors  requested  the  foreclosure  of  the  deed  of  trust, 
and  at  tlie  foreclosure  sale  one  of  the  executoi's  bid  in  the  property,  in 
reality  for  tlie  estate,  and  tlie  purchase  price  was  credited  on  the  note, 
but  the  trustee's  deed  conveyed  the  property  to  him  in  his  individual 
capacity  and  name,  reciting  that  he  was  the  highest  and  best  bidder 
and  acknowledging  receipt  of  the  purchase  price,  which  deed  was  duly 
recorded,  attaching  creditors  of  the  individual  executor  who  had  no 
actual  notice  tliat  the  property  was  purchased  for  the  estate  and  who 
levied  upon  tlie  property  as  the  property  of  the  individual  executor  and 
for  his  individual  debt  acquired  a  lien  superior  to  the  equitable  title  of 
the  estate.     Perkins  et  al.  as  Executors  v.  Adams  et  aZ.,  96. 

Liens — Unrecorded  Title. — An  attachment  lien  acquired  without 
knowledge  of  the  existence  of  an  outstanding  unrecorded  interest  in 
land  is  superior  to  such  outstanding  interest,  whether  it  rests  in  a  re- 
sulting trust  or  in  a  deed.     lb. 

Chattel  Mortgages— Sales — Rescission — Fraud. — Where  a  ven- 
dee procures  goods  from  a  vendor  through  f rauduleni;  reprosentatioiis 
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and  under  such  circumstances  that  the  vendor  may  rescind  the  sale,  the 
vendor  by  promptly  rescinding  the  sale  may  maintain  an  action  of  re- 
plevin for  the  goods  against  a  subsequent  mortgagee  who  took  the  goods 
to  secure  a  preexisting  debt  without  showing  that  the  mortgagee  had 
knowledge  of  the  fraud  of  the  vendee.  But  if  the  vendor  elects  not  to 
rescind  the  sale  and  proceeds  by  attachment  of  the  goods  in  the  hands 
of  the  mortgagee,  he  must  show  that  the  mortgagee  had  actual  notice 
or  knowledge  of  the  fraudulent  intent  of  the  vendee.  (Constructive  no- 
tice is  insufficient,  but  knowledge  of  circumstances  may  be  equivalent 
to  actual  notice.     Nicholls  p.  McShane  et  al.,  165. 

Chattel  Mortgages— Burden  of  Proof.— Where  goods  are  at- 
tached in  the  hands  of  a  chattel  mortgagee,  on  the  ground  that  the 
chattel  mortgage  was  made  to  defraud  creditors,  the  burden  of  proof 
is  upon  the  attachment  creditors  to  show  the  fraudulent  intent  of  the 
chattel  mortgagor  and  the  participation  in,  or  knowledge  of ,  such  fraud 
by  the  chattel  mortgagee,  before  the  latter  is  called  upon  to  defend  his 
title.    Ih. 

Sales — Evidence. — A  merchant  ordered  a  bill  of  goods  but  before 
delivery  countermanded  the  order.  By  misunderstanding  the  goods 
were  shipped  but  were  set  apart  by  the  merchant  and  his  clerks  were 
directed  not  to  use  the  goods.  The  agent  of  the  shipper  came  and  re- 
ceived the  goods  and  made  an  effort  to  sell  them  to  other  parties  but 
failed.  He  then  left  the  goods  with  tlie  merchant  with  the  understand- 
ing that  the  revocation  of  the  order  had  been  accepted  and  that  as 
soon  as  the  agent  could  dispose  of  them  the  merchant  would  ship  them 
to  such  point  as  the  agent  should  direct.  Before  they  were  shipped 
they  were  attached  by  creditors  of  the  merchant.  Held  that  the  title 
to  the  goods  never  vested  in  the  merchant.  And  in  a  replevin  suit  by 
the  shipper  of  the  goods  against  tlie  executor  of  the  officer  who  at- 
tached the  goods,  the  agent  of  the  shipper  was  a  competent  witness. 
The  King  Shoe  Co,  v.  Chittenden,  Executor  of  Webb,  441. 

Assignment  for  Benefit  of  Creditors. — The  levying  of  an  attach- 
ment by  a  creditor  upon  the  property  of  his  debtor  after  the  debtor 
had  made  an  assignment  for  the  benefit  of  all  his  creditors,  would  not 
be  sufficient  to  deprive  such  creditor  of  the  right  to  participate  in  the 
benefits  of  the  assignment  if  the  attachment  was  levied  without  any 
knowledge  of  the  assignment  by  the  creditor.  The  Nat  Bank  of  Com- 
merce V.  Graham,  Assignee,  498. 

Same.— Where  a  creditor,  without  any  knowledge  of  the  assignment, 
levied  an  attachment  upon  the  property  of  his  debtor  after  the  debtor 
had  made  an  assignment  for  the  benefit  of  all  his  creditors,  such  at- 
taching creditor  is  not  required  to  release  his  attachment  lien  thus 
innocently  acquired  before  he  can  present  his  claim  and  have  it  allowed 
by  the  assignee.     lb. 

Chattel  Mortgages— Fraudulent  Keprbsbntations— Burden 
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OF  Pboof. — \yhere  attaching  creditors  attempt  to  ayoid  a  prior  chattel 
mortgage  on  the  ground  that  they  were  induced  to  give  credit  by  fraud- 
ulent misrepresentations  of  the  mortgagee  as  to  the  financial  condition 
of  the  mortgagor,  the  burden  is  on  them  to  prove  the  fraud.  Chittenden^ 
Executor  cf  WehVs  Estate,  c.  The  Charles  H.  8ieg  MfQ-  Co.,  549. 

Same — Kvidemck.— Where  attachment  creditors  attempt  to  set  aside 
a  pricir  clmttel  mortgage  on  tlie  ground  that  they  were  induced  to  give 
credit  by  fraudulent  misrepresentations  of  the  mortgagee  as  to  the 
mortgagors'  financial  condition,  a  letter  from  the  moi*tgagee  to  a  mer- 
cantile agency  which  stated  that  inurigagee  had  done  a  large  business 
with  mortgagors  amounting  to  many  thousand  dollars  during  the  pre- 
vious year  and  found  them  good  pay,' that  the  business  had  been  on  a 
cash  basis  or  very  short  time,  although  mortgagee's  terms  were  sixty 
days,  is  not  shown  to  be  false  by  the  fact  that  at  the  end  of  the  year 
referred  to,  a  bahince  of  $1,300  was  due  from  mortgagors  to  mortgagee 
out  of  a  total  business  of  $40,000.     76. 

Same. — Where  attachment  creditors  attempt  to  avoid  a  prior  chattel 
mortgage  on  the  ground  that  they  were  induced  to  give  credit  by  fraud- 
ulent misrepresentations  by  the  mortgagee  as  to  the  financial  condition 
of  the  mortgagors,  a  lettter  from  mortgagee  to  a  mercantile  agency 
stating  that  the  mortgagors  were  good  pay  is  not  shown  to  be  false 
and  fraudulent  by  showing  that  nearly  three  jnonths  after  the  letter 
was  written  to  the  agency,  mortgagee's  factory  declined  to  fill  an  order 
from  mortgagors  until  a  remittance  was  received  on  account,  where 
the  refusal  to  fill  the  order  was  without  the  knowledge  of  the  pres- 
ident of  mortgagee  company,  who  wrote  the  letter  to  the  agency,  and 
where  said  president  directed  said  order  to  be  filled  as^oon  as  he  heard 
of  it.     lb, 

ATTORNEYS  AT  LAW: 

Plkading  —  Negligence  —  Failure  to  Appeal.  —  A  complaint 
which  alleges  the  employment  of  defendant,  an  attorney  at  law,  to 
take  a  case  for  review  from  the  trial  court  to  a  coni*t  of  review  and 
that  plaintiff  paid  at  defendant's  instance  a  certain  sum  for  preparing 
a  bill  of  exceptions,  and  at  defendant's  request  paid  him  a  certain  sum 
which  he  claimed  was  necessary  to  cover  expenses  of  taking  the  case 
up,  and  that  defendant  negligently  failed  to  prosecute  an  appeal  or  sue 
out  a  writ  of  error  within  the  time  fixed  bylaw,  by  reason  of  which 
plaintiff  was  deprived  of  the  right  to  have  the  case  reviewed,  states  a 
cause  of  action  at  least  for  the  recovery  of  the  sums  paid  for  the  bill  of 
exceptions  and  other  expenses  and  it  was  error  to  sustain  a  demurrer 
to  the  complaint  on  the  ground  that  it  did  not  state  facts  sufficient  to 
constitute  a  cause  of  action.  The  Rosebud  Mining  A  Milling  Co.  v. 
Hughes,  162. 

Conveyances — Delivekt — Acceptance — Authobitt    of  Attob- 
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NJCT  TO  BiNP  Client.— An  attorney  at  law  merely  by  his  employment 
as  legal  adviser  is  not  aathorized  to  accept  for  his  client  a  deed.  And 
where  in  performance  of  a  contract  to  convey  part  of  a  mining  claim, 
the  grantor  executed  to  the  grantee,  a  deed  which  was  delivered  to  and 
accepted  by  the  attorney  for  the  grantee,  witii  the  statement  that  it 
would  be  accepted  by  his  client,  but  when  the  deed  was  presented  by 
the  attorney  to  his  client  it  was  promptly  rejected  on  the  ground  that 
it  did  not  comply  with  the  agreement  to  convey,  the  acceptance  by 
the  attorney  was  not  binding  on  his  client,  and  there  was  no  acceptance 
of  the  deed  by  the  grantee.  The  Lexington  Gold  Mining  Co.  v.  The 
Jefferson  Mining  Co,,  620. 

ATTORNEY'S  FEES: 

Mechanics'  Liens — Constitutional  Law. — That  part  of  the  me- 
chanic's lien  act  which  provides  for  an  attorney's  fee  for  plaintiff's  at- 
torney to  be  taxed  as  costs  is  unconstitutional  and  void.  Perkins  o. 
Boyd,  266. 

Bills  and  Notes — Negotiability. — The  negotiability  of  a  promis- 
sory note  is  not  destroyed  by  a  provision  in  the  note  for  an  attorney's 
fee  to  be  paid  by  the  maker  in  case  the  note  was  not  paid  in  full  at  ma- 
turity.-  Cowing  v.  Cloud  et  al,  326. 

Costs — ^Pbactice. — In  an  action  to  foreclose  a  mortgage  which  pro- 
vided for  a  raasonable  attorney's  fee  to  be  taxed  as  costs  in  favor  of 
plaintiff,  it  was  not  error  to  hear  evidence  as  to  the  reasonable  value  of 
the  services  of  plaintiff's  attorney  after  the  court  had  sustained  a  mo- 
tion for  judgment  on  the  pleadings  in  plaintiff's  favor.  Borcherdt  v. 
Favor,  406. 

ATTORNEY'S  LIENS: 

Judgments. — Where  defendants  against  whom  a  money  judgment 
bad  been  rendered  clandestinely  settled  with  the  judgment  plaintiff  for 
a  less  sum  than  the  amount  of  the  judgment,  knowing  that  plaintiff's 
attorneys  claimed  a  lien  on  the  judgement  for  their  fees,  the  defendants 
were  liable  to  the  attorneys  for  the  amount  of  their  fees.  Flint  et  oZ.  v, 
Hubbard  et  al,,  464. 

Judgment — Estoppel.- Where  defendants  against  whom  a  money 
judgment  was  rendered,  knowing  that  plaintiff's  attorneys  claimed  a 
lien  on  the  judgment  for  their  fees,  clandestinely  settled  with  plaintiff 
for  a  less  sum  than  the  amount  of  the  judgment,  and  procured  a  satis- 
faction to  be  entered  of  record,  they  are  estopped  to  say  that  the  satis- 
faction did  not  extinguish  the  lien,  and  they  are  personally  liable  to  the 
attorneys  for  the  amount  of  their  fees.    lb. 

BANKRUPTCY: 
DiscHABGB — Effect  on   Judgment.— A  judgment  was  rendered 
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against  a  surety  on  an  appeal  bond  and  pending  an  appeal  from  sach 
judgment  by  said  surety  he  filed  his  petition  in  bankruptcy  and  was 
discharged  from  all  debts  and  claims  provable  under  the  bankruptcy 
law  against  his  estate.  Held  that  the  judgment  on  the  appeal  bond  and 
all  costs  incurred  by  appellee  in  the  trial  of  the  action  below  and  in  de- 
fending the  appeal  from  such  judgment  were  claims  provable  in  the 
bankruptcy  proceeding,  and  the  discharge  of  appellant  was  a  payment 
of  such  claims  by  operation  of  law.     Coe  v.  Waters^  311. 

BILLS  AND  NOTES  : 

Estates  of  Decedbnts— Mortgages. — Where  an  administratrix 
pursuant  to  an  order  of  the  court  negotiated  a  loan  for  the  benefit  of 
the  estate,  executing  therefor  her  note  and  a  deed  of  trust  of  real  es- 
tate belonging  to  the  estate,  and  upon  default  in  the  payment  of  interest 
the  holder  of  the  note  foreclosed  the  deed  of  trust  according  to  its 
terms  and  bid  in  the  property  for  less  than  the  amount  of  the  note, 
and  afterwards  in  consideration  of  a  quitclaim  deed  from  the  heirs 
transferred  the  note  to  one  of  the  heirs,  such  heir  was  not  entitled  to 
an  allowance  against  the  estate  for  the  balance  due  on  the  note.  Hamil- 
tonj  Administratrix^  et  al,  v.  Fowler,  76. 

Limitation  —  Mortgages  —  Deeds  of  Trust  —  Foreolosube.— 
Where  an  action  on  a  note  secured  by  a  moi*tgage  or  deed  of  tinist  is 
barred  by  the  statute  of  limitation,  an  action  to  foreclose  the  mort^^age 
or  deed  of  trust  is  also  barred.    McOovney  v,  Omllim^  284. 

Principal  and  Agent — Instructions — Harmless  Error.— In  an 
action  upon  promissory  notes  whera  the  defendant  merely  denied  the 
execution  of  the  notes  without  alleging  in  his  answer  or  in  his  evidence 
who  did  execute  them,  an  instruction  that  **  the  defendant  alleges  that 
the  notes  in  question  were  executed  by  one  L.  without  authority  from 
him  to  make  such  notes  ^*  was  incorrect,  but  where  the  proof  was  con- 
clusive and  undisputed  that  L.  did  execute  the  notes,  the  instruction 
was  not  prejudicial.     Witcher  «.  McPhee  et  al.,  298. 

Same. — Where  a  lumber  dealer  intrusted  the  entire  management 
and  control  of  his  business  to  an  agent,  who  bought  and  sold  lumber  in 
defendant's  name,  both  for  cash  and  on  credit,  deposited  the  money  in 
bank  and  checked  it  out  to  pay  bills,  signed  notes  in  defendant's  name, 
some  of  which  defendant  settled,  and  in  his  dealings  with  plaintiffs, — 
wholesale  lumber  dealers, — covering  a  period  of  more  than  a  year,  he 
wrote  a  number  of  letters  to  plaintiffs  containing  orders  for  lumber, 
remittances  on  account,  checks  to  be  credited  on  notes  and  requests 
for  time,  to  all  of  which  he  signed  defendant's  name,  followed  by  the 
initial  of  his  own,  the  facts  warranted  the  finding  that  the  agent  had 
authority  to  execute  notes  in  defendant's  name  to  plaintiffs  in  consid- 
eration of  lumber  furnished  defendant  and  that  defendant  was  liable 
thereon.    lb. 
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Option  to  Pay  Before  Maturity — Negotiability. — A  promissory 
note  made  payable  on  a  certain  date  is  not  rendered  nonnegotiable  by 
a  proyision  giying  the  maker  an  option  to  pay  it  before  maturity. 
Cowing  v.  Cloud  et  al.,  326. 

Negotiability— Promise  to  Pay  Attorney's  Fee.— The  negotia- 
bility of  a  promissory  note  is  not  destroyed  by  a  provision  in  the  note 
for  an  attorney's  fee  to  be  paid  by  the  maker  in  case  the  DOte  was  not 
paid  in  full  at  maturity.    lb. 

Mortgages — Assignment — Negotiability. — Where  a  negotiable 
promissory  note  secured  by  mortgage  or  deed  of  trust  is  assigned  be- 
fore maturity  to  a  bona  fide  purchaser,  the  assignee  takes  the  mortgage 
or  deed  of  trust  as  he  taken  the  note,  free  from  defenses  existing  be- 
tween the  maker  and  payee.     lb. 

Payment — Principal  and  Agent.— A  negotiable  promissory  note 
payable  at  the  option  of  the  holder  either  in  Denver  or  at  a  certain 
bank  in  New  York  and  secured  by  deed  of  trust  was  transferred  before 
matunty  to  a  bona  fide  purchaser.  As  the  interest  coupons  fell  due 
they  were  presented  for  payment  by  the  holder  at  the  New  York  bank, 
the  maker  paying  the  money  to  the  payee  in  Denver  who  forwarded  it 
to  the  bank.  After  paying  several  coupons  in  this  way  the  maker  paid 
the  principal  to  the  payee  and  received  a  release  of  the  deed  of  trust, 
but  the  money  was  never  paid  to  the  holder  of  the  note  and  the  release 
was  unauthorized  by  him.  Held  that  the  bank  in  paying  the  coupons 
and  the  payee  of  the  note  in  receiving  and  forwarding  the  money  were 
agents  of  the  maker  and  not  of  the  holder  of  the  note,  and  the  pay- 
roent  to  the  payee  was  not  a  payment  of  the  note,  and  the  release  of 
the  deed  of  ti*ust  was  void.     lb. 

Same. — The  purchaser  of  a  promissory  note  before  maturity  is  not 
required  to  apprise  the  maker  of  his  purchase,  but  the  maker  is  bound 
to  know  that  at  any  time  after  its  execution  and  before  its  maturity  it  is 
liable  to  be  in  the  hands  of  another  who  has  paid  value  for  it,  and  if 
he  delivers  his  money  to  the  original  payee  without  receiving  his 
note,  supposing  that  be  is  paying  his  debt,  he  does  so  at  his  own 
peril.     lb. 

Payment. — Where  the  maker  of  a  note  sent  a  draft  to  the  original 
payee  with  instructions,  if  sufficient  and  satisfactoiy,  to  cancel  and 
return  the  note  and  return  deed  of  trust  and  release,  if  not,  to  return 
the  draft,  and  the  payee  having  transferred  the  note  could  not  return 
it,  but  retained  the  money  and  returned  a  release  of  the  deed  of  trust, 
it  was  not  a  payment  of  the  note,  since  the  money  was  delivered  to 
pay  the  note  upon  a  condition  which  was  never  performed.     lb. 

Deeds  of  Trust— Extknsion  of  Time — Evidence — Parol  Con- 
tract TO  Vary  Written. — Defendant  executed  to  plaintiff  his  promis- 
sory note  and  secured  the  same  by  a  deed  of  trust  to  certain  real  estate. 
Afterwards  defendant  sold  the  i*eal  estate,  the  purchaser  assuming  the 
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indebtedneaB  to  plaintiff.  After  the  debt  became  due  »  written  agree- 
ment of  extension  of  the  time  of  maturity  was  made  at  the  request  of 
the  purchaser  which  defendant  signed,  agreeing  that  such  extension 
should  not  discharge  or  impair  bis  liability  as  maker  of  the  note.  The 
deed  of  ti'ust  was  foreclosed  and  in  an  action  by  plaintiff  against  de- 
fendant for  the  unsatisfied  balance  of  the  note,  defendant  alleged  in  his 
answer  that  contemporaneously  with  the  extension  agreement  there  was 
a  paix>l  agreement  between  plaintiff  and  defendant  to  the  effect  that  in 
case  of  default  in  the  payment  of  the  note  by  the  purchaser,  or  in  case 
plaintiff  elected  to  foreclose,  defendant  should  have  notice  so  as  to 
protect  himself,  and  that  he  signed  the  extension  agreement  upon  the 
condition  of  such  parol  agreement,  and  that  the  deed  of  trust  was  fore- 
closed without  his  knowledge  and  without  any  notice  being  giyen  him. 
Held  that  such  parol  agreement  was  a  separate  independent  promise 
to  be  performed  before  the  power  in  the  trust  deed  was  to  be  exerciaed 
and  was  admissible  in  evidence  to  show  the  condition  upon  which  de- 
fendant signed  the  extension  agreement.    MoHer  o.  Kershow^  458. 

Deeds  op  Tbust—Foreclosube— Evidence — Pi:.badinq — ^Fraud. 
— In  an  action  for  the  unsatisfied  balance  of  a  note  after  a  foreclosure 
and  sale  under  a  deed  of  trust  made  to  secure  such  note,  evidence  tend- 
ing to  impeach  the  bona  fides  of  such  sale  is  not  admissible  in  defense 
unless  the  facts  constituting  such  bad  faith,  misconduct  or  fraud  are 
properly  alleged  in  the  answer.    lb. 

CoNBiDBRATiON. — Defendant  executed  a  promissory  note  secured  by 
deed  of  trust  without  any  consideration  passing  from  the  payee.  The 
note  was  never  delivered  to  the  payee  but  was  indorsed  by  him  without 
recourse  and  left  with  defendant.  Afterwards  defendant  borrowed 
money  from  plaintiff  and  indorsed  a  credit  on  the  note  to  make  the 
amount  of  the  note  correspond  to  the  sum  borrowed,  and  delivered  the 
note  and  deed  of  trust  to  plaintiff.  In  an  action  to  recover  the  balance 
of  the  note  after  foreclosure  of  the  deed  of  trust,  the  fact  that  no  con- 
sideration passed  between  the  original  payee  and  defendant  was  no  de- 
fense as  against  plaintiff.     Beach  v.  Bennett^  459. 

Delivery  After  Maturity  of  Interest. — Whera  defendant  exe- 
cuted a  promissory  note  with  interest  coupons  attached,  and  the  note 
provided  that  upon  default  of  payment  of  any  interest  coupon  when 
due,  the  payee  might  proceed  to  collect  both  principal  and  interest, 
but  no  consideration  passed  from  the  payee  and  the  note  was  never 
delivered  to  him  but  was  indorsed  by  him  and  left  with  defendant, 
which  she  afterwards  delivered  to  plaintiff  for  money  borrowed,  the 
fact  that  an  interest  coupon  had  matured  and  was  not  paid  at  the  time 
the  note  was  delivered  to  plaintiff  was  not  available  as  a  defense  in  an 
action  by  plaintiff  upon  the  note  so  as  to  admit  of  any  equitable  de- 
fense the  defendant  might  have  against  the  original  payee.    16. 

Indobseubnt  without  Rboourss.— An  indorsement  of  a  promissoiy 
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note  by  the  payee  "  without  recourse  **  cuts  off  defeDses  of  the  maker 
as  effectually  a«  if  the  indorsement  liad  not  been  qualified.    Id, 

CouNTKBCLAiMS— Limitation— Mutual  Accounts. — In  an  action 
upon  a  promissory  note,  defendant  set  up  a  counterclaim,  consistiugof 
an  account  for  board  aud  for  care  and  attention  at  diffei*ent  times,  some 
of  which  accrued  more  than  six  years  prior  to  the  time  of  instituting 
the  suit.  Held  that  there  was  no  mutuality  of  accounts  between  the 
parties  so  as  to  bring  the  counterclaim  within  the  rule  that  items  within 
six  years  draw  after  them  other  items  beyond  that  period.  And  that 
plaintiff  might  successfully  set  up  the  statute  of  limitations  against 
all  items  of  the  counterclaim  that  accrued  more  than  six  years  prior 
to  bringing  the  suit.    lb. 

Contracts — Conditional  Promissobt  Note — Option  to  Pay  in 
Specific  Pbopeuty. — A  contract  provided  that  for  certain  work  per- 
formed, after  making  certain  cash  payments,  defendant  was  to  execute 
to  plaintiff  its  conditional  note  for  tlie  balance,  to  be  secured  by  a  cer- 
tain number  of  shares  of  defendant's  capital  stock,  with  the  condition 
that  if  the  note  was  not  paid  at  maturity,  the  stock  should  be  received 
in  full  payment  of  the  note.  Held  tliat  before  defendant  could  have  or 
exercise  the  option  to  pay  the  amount  in  capital  stock,  it  must  have  exe- 
cuted and  delivered  its  note  and  the  stock  to  plaintiff  at  the  time  speci- 
fied in  the  contract  And  having  failed  to  do  so,  no  option  arose  in  its 
favor,  and  plaintiff  was  entitled  to  recover  the  amount  in  money.  F^ick 
V.  The  Hahn's  Peak  and  Elk  Biver  Canal  and  Placer  Mining  Co,,  485. 

BONDS: 

Appeal  Bonds — Justification — Memobandum— Perjury. — Where 
a  surety  on  an  appeal  bond  justified  by  making  an  affidavit  that  he  was 
worth  the  sum  mentioned  in  the  undertaking  over  and  above  his  just 
debts  and  liabilities  in  property  not  exempt  from  execution,  and  under 
the  justification  was  a  memorandum  signed  by  him  reciting  a  list  of 
property  which  he  owned,  the  memorandtim  is  neither  a  part  of  the 
justification  nor  the  affidavit,  and  if  false  would  not  subject  the  surety 
to  a  prosecution  for  perjury.  And  where  such  surety  was  prosecuted 
for  perjury  in  making  such  justification,  in  an  action  by  him  for  mali- 
cious prosecution,  the  truth  or  falsity  of  such  memorandum  is  immate- 
rial.   Klug  V,  McPhee,  39. 

Judgments — Appeal  Bonds — Assignment — Satisfaction. — In  an 
action  upon  an  appeal  bond  by  an  assignee  of  the  judgment  and  bond 
for  a  valuable  consideration,  a  satisfaction  of  the  judgment  by  an  agree- 
ment between  the  original  parties  thereto  made  after  the  assignment 
and  after  the  judgment  debtor  had  notice  of  such  assignment  is  no  de- 
fense.    Howard  v,  Oraybehl  et  al.,  80. 

Conditions — Pubohase  of  State  Lands — Cebtificate.— A  condi- 
tion in  a  bond  given  by  the  purchaser  of  state  land  whereby  he  obligated 
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himself  to  comply  with  all  the  terms  of  the  certificate  of  purchase  makes 
such  certificate,  with  its  terms  and  conditions,  a  part  of  the  bond.  The 
People  V,  Clough,  Executrix,  120. 

Same — Alternative  Conditions — Pleading. — Where  a  bond  given 
by  a  purchaser  of  state  lands  was  conditioned,  inter  alia,  to  pay  the 
residue  of  the  purchase  price  at  the  times  and  in  the  manner  provided 
in  the  certificate  of  purchase  and  that  he  would  faithfully  comply  with 
all  the  terms  of  the  certificate  of  purchase  issued  to  him  by  the  state 
board  of  land  commissioners,  and  the  certificate  of  purchase  contained 
a  provision  that  the  purchaser  agreed  to  make  the  payments  of  the  bal- 
ance of  the  purchase  money  as  therein  stipulated,  or  on  failure  so  to 
do,  to  immediately  vacate  said  premises,  the  bond  was  in  the  alternative 
either  to  pay  or  vacate  the  premises,  and  the  obligor  had  an  option  to 
choose  which  alternative  he  would  perform,  and  in  an  action  on  the 
bond  to  recover  the  purchase  price,  it  was  incuml>ent  on  plaintiff  to  al- 
lege and  prove  a  failure  of  performance  of  both  alternative  conditions. 
Ih, 

Same — Subrrndbb  of  Possession. — Where  a  purchaser  of  state  lands 
executed  a  bond  which  could  be  satisfied  by  either  paying  the  balance 
of  the  purchase  money  or  by  vacating  the  premises,  a  performance  of 
tlie  latter  alternative  did  not  require  a  surrender  to  the  state  of  the  cer- 
tificate of  purchase,  but  requii-ed  only  a  surrender  of  the  actual  posses- 
sion of  the  land.    lb, 

GoMMON-L AW  Obligations. — An  obligation  entered  Into  voluntarily, 
and  for  a  sufficieat  consideration,  unless  it  contravenes  the  policy  of  the 
law,  or  is  repugnant  to  some  provision  of  the  statute,  is  valid  at  com- 
mon law.     Smith  et  al.  v.  Stuhb8  et  aZ.,  130. 

Replevin— Redelivery  Bonds — Statutoby  and  Common-Law 
Obligations. — In  replevin,  a  redelivery  bond  that  binds  the  obligors  to 
the  sheriff,  instead  of  the  plaintiffs,  for  the  performance  of  its  condi- 
tions is  not  a  compliance  with  the  Code  and  is  not  a  statutory  bond. 
But  where  such  bond  was  voluntarily  executed  and  the  property  re- 
plevied was  thereby  returned  to  the  principal  obligor  and  none  of  its 
conditions  were  in  contravention  of  the  policy  of  the  law,  or  repugnant 
to  the  ])ro visions  of  any  statute,  it  was  valid  as  a  common-law  obliga- 
tion,   lb. 

Same — Parties. — Although  a  redelivery  bond  in  a  replevin  suit  bound 
the  obligors  to  the  sheriff  instead  of  the  plaintiffs  in  the  action,  the  plain- 
tiffs were  the  real  parties  in  interest,  and  upon  assignment  of  the  bond 
to  them  by  the  sheriff,  they  could  maintain  an  action  thereon  in  their 
own  names.     lb. 

Principal  and  Surety — Discharge  of  Surety.— Sureties  on  bonds 
given  in  judicial  proceedings  have  the  same  rights  and  remedies  as  other 
sureties,  and  whatever  will  discharge  sureties  directly  liable  for  a  debt 
will  discharge  sureties  upon  such  bonds.     lb. 
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Sahje. — A  binding  agreement  between  the  creditor  and  princiiAl 
debtor,  made  before  or  after  the  commencement  of  suit,  by  which  pro- 
ceedings against  the  principal  are  delayed  for  a  definite  time  without 
the  consent  of  the  suraty,  operates  to  discharge  the  surety.    26. 

Same— Pleading — Legal  Conclusion. — In  an  action  upon  a  forth- 
coming bond  given  in  a  replevin  suit  an  allegation  in  the  answer  of  the 
sureties,  that  plaintiffs  by  valid  agreement  between  themselves  and  the 
principal  obligor  and  without  the  knowledge  or  consent  of  the  sureties 
continued  the  action  for  long  and  definite  periods  of  time,  and  during 
the  periods  of  delay  the  principal  obligor  became  financially  embaiTassed 
and  the  property  for  the  forthcoming  of  which  the  bond  was  given,  was 
wasted  and  lost,  is  insufficient  to  state  a  defense  to  the  action,  because 
it  fails  to  allege  any  facts  showing  that  the  agreement  to  continue  the 
action  was  binding  upon  plaintiffs  or  prevented  them  from  proceeding 
with  the  prosecution  of  the  suit.  The  allegation  that  the  agreement 
was  valid  was  but  a  legal  conclusion.     lb. 

Appeal  Bonds— Liability  of  Obligors — Common-Law  Bonds. — 
The  fact  that  an  appeal  bond  is  not  in  compliance  with  the  statute  and 
that  evei-ything  done  in  connection  with  the  attempted  appeal  was  a 
nullity,  does  not  excuse  the  obligors  from  liability  thereon.  An  obliga- 
tion assumed  voluntarily  and  for  a  sufficient  consideration,  if  consistent 
with  the  policy  of  the  law  and  repugnant  to  no  statutory  provision  is 
valid  at  common  law.  Swofford  Bros.  Dry  Goods  Co,  et  al,  v,  Livingston 
tt  al,,  257. 

Same — Dismissal  of  Appeal — Consideration. — Where  an  appeal 
bond  was  filed  and  an  appeal  taken  to  the  supreme  court  and  that  court 
dismissed  the  appeal  for  want  of  jurisdiction,  the  stay  of  proceedings 
upon  the  judgment  secured  by  filing  the  appeal  bond  was  a  sufficient 
consideration,  and  the  obligors  cannot  escape  liability  by  asserting  the 
invalidity  of  the  bond.     16. 

Same. — Where  an  appeal  was  taken  to  the  supreme  court  and  was 
dismissed  for  want  of  jurisdiction  and  the  files  were  directed  to  be 
transferred  to  the  court  of  appeals  where  a  writ  of  error  was  sued  out 
and  the  cause  prosecuted  on  error  in  that  court,  it  was  not  a  continua- 
tion of  the  appeal.  The  appeal  had  been  dismissed,  and  a  right  of  ac- 
tion accrued  upon  the  appeal  bond  at  the  time  of  the  dismissal,  but  the 
measure  of  damages  in  case  of  a  reversal  by  the  court  of  appeals  would 
be  different  from  the  measure  of  damage  in  case  of  affirmance.  The 
dismissal  of  the  appeal  for  want  of  jurisdiction  by  the  supreme  court 
did  not  operate  as  an  affirmance  of  the  judgment.     16. 

Official  Bonds. — An  instrument  executed  by  an  officer  in  the  form 
of  an  official  bond,  where  no  such  bond  is  required  of  him  by  law,  is 
not  an  official  bond,  is  without  force  or  effect  and  there  can  be  no  re- 
covery upon  it.     Sullivan  et  al.  v.  The  People^  303. 

Official  Bonds— District  Court  Clebks— Death  op  Surety-* 
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New  Bond. — Where  one  of  the  sureties  on  the  official  bond  of  a  district 
court  cleric  died  and  upon  the  suggestion  of  one  of  the  judges  of  the 
court  he  executed  a  new  bond  with  other  sureties  and  filed  it  with  the 
secretary  of  state,  but  it  did  not  appear  that  the  bond  was  ever  accepted 
or  approved  by  any  judge  of  the  court,  and  there  was  no  evidence  that 
any  such  judge  knew  of  its  existence,  and  no  order  was  ever  entered  of 
record  requiring  the  clerk  to  file  such  new  bond  as  provided  in  section 
3299,  Mills'  Ann.  Stats.,  such  bond  was  not  an  official  bond  and  no  re- 
covery could  be  had  af^aiust  the  sureties  thereon.    lb. 

Same — rKs^uuPTioN. — The  official  bond  of  a  district  court  clerk  does 
not  become  insufficient  merely  because  of  the  removal  from  the  conntj, 
death  or  insolvency  of  one  of  the  sureties,  and  whei^  there  is  no  record 
of  auy  order  requiring  a  new  bond  or  of  any  inquiry  into  the  sufficiency 
of  the  old  one  after  the  death  of  a  surety,  it  will  be  presumed  that  the 
judge  or  the  court  complied  with  his  statutory  duty,  inquired  into  the 
sufficiency  of  the  bond  and  found  it  sufficient.     lb. 

Assessors— Official  Bonds — Surplcsags. — Section  910,  Mills* 
Ann.  Stats.,  provides  that  an  assessor  shall  give  bond  **for  the  per- 
formance of  his  duties  according  to  law  and  to  the  satisfaction  of  the 
board  of  county  commissioners. '^  An  assessor's  bond  was  condi> 
tioned,  **  shall  faithfully  perform  all  of  the  duties  of  his  office,  and  shall 
pay  over  all  moneys  that  may  come  into  his  hands  as  such  assessor,  as 
required  by  law,  and  shall  deliver  to  his  successor  in  office  all  books, 
records,  papers  and  other  things  belonging  to  his  said  office."  Held 
that  the  conditions  of  the  bond  following  the  obligation  '*  shall 
faithfully  perform  all  of  the  duties  of  his  office  '*  should  be  regarded  as 
surplusage  and  rejected,  and  do  not  impair  the  legality  of  the  bond. 
The  People  for  the  use  of  Lay  den  v.  Jackson  et  al,,  808. 

Official  Bonds— Liability  of  Sureties. — The  liability  of  sureties 
on  official  bonds  is  limited  by  their  terms  strictly  construed.     lb. 

Official  Bonds — Liabilitt  of  Sureties — Assessors. — The  sure- 
ties on  an  assessor's  official  bond  are  nut  liable  to  his  successor  for  fees 
collected  after  the  expiration  of  his  term  and  during  the  time  he  wrong- 
fully witblield  the  office  from  his  successor.     lb. 

Taxes  and  Taxation — Failure  to  Collect— Action  on  Tbkas 
urer's  Bond— Pleading — Liens. — In  an  action  on  a  county  treasur- 
er's bond,  the  complaint  alleged  that  the  treasurer  had  failed  and 
refused  to  collect  certain  interest  due  on  delinquent  taxes,  and  had 
issued  his  receipts  in  full  for  the  taxes  and  had  made  entries  on  the 
tax  rolls  showing  said  taxes  to  have  been  paid  in  full  notwithstanding 
such  interest  was  then  due  and  unpaid,  and  that  by  reason  thereof  said 
interest  had  ceased  to  be  a  lien  on  the  property  and  the  county  had 
been  deprived  of  the  means  and  ability  to  collect  the  same.  Held  that 
the  complaint  failed  to  state  a  cause  of  action.  That  the  allegation 
that  the  interest  had  ceased  to  be  a  Hen  was  but  a  legal  concluaion. 
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That  the  issuance  of  a  receipt  and  entry  of  payment  in  full  upon  the 
rolls  would  not  of  .itself  discharge  tlie  lien.  And  that  if  the  lien  had 
heen  discharged,  in  the  absence  of  an  allegation  that  the  tax  had  not 
been  collected  from  other  property,  the  complaint  fails  to  show  any 
damage  sustained  by  the  county  or  breach  in  the  conditions  of  the 
bond.  The  People  ex  rel.  Commissioners  of  Ouray  County  v.  Myers  et 
al.,  371. 

Action  on  Replevin  Bond — Jubisdiotion. — Where  a  repleyin  bond 
was  given  in  an  action  before  a  justice  of  the  peace  conditioned  for  the 
return  of  the  property  if  a  return  be  adjudged  and  the  judgment  of  the 
justice  was  that  plaintiff  have  possession  of  the  property,  but  the  value 
of  the  property  exceeding  t300  the  justice  had  no  jurisdiction  to  ren- 
der a  judgment  therein,  no  action  will  lie  upon  the  replevin  bond  for  a 
failui-e  to  make  return  of  the  property  involved  in  the  replevin  suit. 
Robinson  et  al.  v,  Bonjour^  458. 

BOYCOTT: 

Freedom  of  Contract — Individual  Liberty. — Every  person  has 
a  lawful  right  in  the  exercise  of  his  individual  right  and  liberty  to  work 
for  or  deal  with,  or  to  refuse  to  work  for  or  deal  with,  or  to  compete 
with,  or  refuse  to  compete  with  any  person  or  persons,  or  class  of  per- 
sons as  he  sees  proper,  and  whatever  may  be  his  motive,  or  whatever 
may  be  the  resulting  injury,  the  law  can  afford  no  redress.  And  what 
one  person  may  lawfully  do  any  number  may  do.  The  Master  Build- 
ers* Association  et  al,  v.  Domascio  et  aZ.,  25. 

Same— Refusal  to  Compete — Notice — Injunction  —  Damage. — 
Where  an  architect  had  solicited  bids  from  contractors  for  the  construc- 
tion of  a  building,  a  notice  to  the  architect  signed  by  members  of  a  build- 
ers* association  to  the  effect  that  they  would  decline  to  bid  on  the  build- 
ing if  plaintiff ^s  bid  was  received  in  competition,  and  evidence  that  on 
account  of  such  notice  the  architect  refused  to  consider  plaintiff^s  bid, 
was  insufficient  to  sustain  a  judgment  for  damage  or  injunction  against 
the  association  or  the  members  signing  the  notice,  where  the  evidence 
showed  that  not  more  than  one  fourth  of  the  contractors  of  the  city  where 
the  building  was  to  be  erected  were  members  of  the  association.    lb. 

Same. — A  verbal  notice  by  a  member  of  a  builders*  association  to  an 
architect  to  the  effect  that  if  he  received  any  bid  from  plaintiff  for  the 
construction  of  a  contemplated  building  that  each  of  the  members  of 
the  association  would  refuse  to  bid  upon  the  work  or  allow  any  one  else 
to  do  so  and  thereby  financially  ruin  and  destroy  the  business  of  the 
architect  by  inducing  others  to  desist  from  patronizing  or  employing 
him,  and  a  statement  that  it  was  the  intention  of  the  members  of  the 
association  to  protest  against  the  plaintiff  doing  any  work  or  labor  for 
any  of  the  architects  within  the  city,  in  the  absence  of  evidence  that 
the  member  giving  the  notice  was  authorized  to  speak  for  the  assooia- 
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tioQ  or  the  members  thereof  is  insufficient  to  sustain  a  judgment  lor  dam- 
age or  an  injunction  against  the  association  or  the  members  thereof.  lb. 
Samk— Evidence — Admissions. — Au  admission  liy  counsel  tliat  a 
notice  written  to  an  architect  stating  that  if  he  received  plaintifiE^s  bid 
on  a  certain  building  to  be  constructed  the  signers  would  i*ef  use  to  bid 
thereon,  was  written,  signed  and  delivered  by  defendants  as  stated,  did 
not  by  the  use  of  the.  words  ^*  as  stated  ^^  admit  all  the  allegations  of 
the  complaint  as  to  the  purpose,  object  and  intent  of  the  defendants  in 
giving  such  notice.     lb, 

BUILDING  AND  LOAN  ASSOCIATIONS: 

Principal  and  Agent — Representations  of  Agent. — Where  a 
member  of  a  building  and  loan  association,  before  making  application 
for  membership,  was  furnished  with  a  copy  of  the  by-laws  of  the  associa- 
tion and  a  cii*cu1ar  of  information  concerning  the  association  and  the 
terms  of  membership,  which  circular  contained  a  clause  to  the  effect  that 
no  agent  or  officer  of  the  association  had  any  power  to  waive  or  alter  any 
of  the  conditions  or  terms  expressed  in  the  printed  liteititure  of  the 
association,  the  association  is  not  bound  by  any  representations  made 
by  its  agent  to  such  applicant  contrary  to  the  terras  expressed  in  the 
circular  and  by-laws.  The  Columbia  Building  and  Loan  Aeaociation  v. 
Lyttle,  423. 

Membeks. — One  who  becomes  a  member  of  a  building  and  loan  asso- 
ciation under  circumstances  which  gave  him  ample  means  of  acquaint- 
ing himself  with  the  enterprise,  is  charged  by  law  with  notice  of  the 
aiiicles  of  incorporation  and  by-laws  of  the  association.    lb. 

Same — Maturity  of  Stock — Contracts. — A  mutual  building  and 
loan  association  in  winch  the  maturity  of  stock  is  lai^ely  dependent 
upon  its  earnings,  lias  no  power  to  contract  with  a  member  that  his 
stock  will  mature  at  a  definite  term.    lb. 

BURDEN  OF  PROOF: 

Evidence — Corporations — Liability  of  Directors. — In  a  suit  to 
enforce  the  personal  liability  of  the  directors  of  a  corporation  for  the 
debt  of  the  corporation,  the  burden  of  proof  is  on  the  plaintiff  to  show 
that  the  debt  is  a  valid  obligation  and  liability  of  the  corporation  and 
that  it  was  contracted  during  the  time  in  which  the  corporation  was  in 
default  for  failure  to  make  its  annual  report  The  evidence  of  this  case 
examined  and  held  sufficient  to  establish  the  personal  liability  of  the  di- 
i*ectors  of  a  corporation.     Thatcher  et  al.  v.  Salomon  et  at.,  150. 

Chattel  Mortgages — Attachment. — Where  goods  are  attached  in 
the  hands  of  a  chattel  mortgagee,  on  the  ground  that  the  chattel  mort- 
gage was  made  to  defraud  creditors,  the  burden  of  proof  is  upon  the 
attachment  creditors  to  show  the  fraudulent  intent  of  the  chattel  mort- 
gagor and  the  participation  in,  or  knowledge  of,  such  fraud  by  the  ohat- 
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tel  mortgagee,  before  the  latter  is  called  upon  to  defend  his  title. 
Nicholls  0.  McShane  et  a{.,  165. 

Gaming  Contracts— Buck kt  Shops — Monby  had  and  Kbcbi vbd. 
— An  action  wherein  plaintiff  seeks  to  recover  from  defendant,  a  broker- 
age company  commonly  denominated  a  ^*  bucket  sliop,"  a  certain  sum 
of  money  which  plaintiff  alleges  she  deposited  with  her  husband  to  be 
kept  for  her  and  which  without  her  consent  he  gambled  away  tu  defend- 
ant, betting  upon  the  market  price  of  cei-tain  grains,  provisions  and  cor- 
porate stocks,  is  in  reality  an  action  for  money  had  and  received,  the 
theory  of  which  is  that  defendant  has  plaintiff's  money  without  her 
consent  and  without  having  parted  with  any  consideration  tlierefor, 
and  the  burden  is  upon  plaintiff  to  show  that  the  money  in  question 
belonged  to  her,  tliat  it  was  secured  by  defendant  witliout  her  consent 
and  without  giving  any  valid  consideration  therefor.  The  John  G.  Mor- 
gan Brokerage  Co.  ©.  Shemwell^  185. 

Salaries  and  Fees — School  Superintendents — Claim  Against 
County. — Where  a  county  school  superintendent  presented  to  the  board 
of  county  commissioners  an  itemized  bill  for  services  rendered  during 
the  mouth,  showing  the  particular  services  rendered  on  each  day,  wiiicli 
was  disallowed  by  the  board,  and  on  appeal  to  the  district  court  plain- 
tiff testified  that  the  services  were  necessary,  and  were  rendered  during 
the  days  specified  in  the  itemized  account,  a  prima  facie  case  was  estab- 
lished, and  the  burden  of  proof  was  on  the  county  to  overcome  the 
prima  facie  case  presented,  if  it  challenged  the  rendition  of  any  of  the 
8ei*vices,  or  the  necessity  for  the  same,  or  questioned  them  because  of 
the  length  of  time  consumed  in  their  performance.  The  Board  cf 
County  Comrs,  of  Garfield  County  v.  White,  516. 

Principal  and  Agent — Ratification  of  Unauthorized  Act. — 
In  an  action  by  a  client  against  his  attorney  to  recover  money  which  the 
attorney  collected  for,  and  failed  to  turn  over  to  his  client,  where  the 
defense  was  a  reloaning  of  the  money,  and  it  was  conceded  that  the  re- 
loaniog  was  without  previous  authority,  but  it  was  claimed  that  plain- 
tiff had  ratified  tlie  act  of  defendant  in  making  tiie  loan,  the  burden  of 
proof  was  on  the  defendant  to  establish  the  ratification.  Dean  v.  Hipp^ 
537. 

Same. — To  establish  a  i-atification  of  an  unauthorized  loan  made  by 
an  attorney  of  his  client^s  money,  it  is  necessary  to  sliow  that  the  client 
approved  the  loan  after  being  fully  informed  of  all  tlie  material  facts. 
And  where  the  client  was  not  informed  as  to  whom  the  loan  was  made, 
for  what  time,  at  what  rate  of  interest,  nor  upon  what  security,  and  the 
only  information  he  received  from  the  attorney  was  tliat  it  was  loaned 
upon  some  ditcli  stock,  there  could  be  no  ratification.     76. 

Chattel  Mortgages — Attachment — Fraudulent  Rbpresbnta- 
TiONS. — Wliere  attaching  creditors  attempt  to  avoid  a  prior  chattel 
mortgage  on  the  ground  tliat  they  were  induoed  to  give  credit  by  fraud- 
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ulent  misrepresentationB  of  the  mortgagee  as  to  the  financial  condition 
of  the  mortgagor,  the  hurden  is  on  them  to  prove  the  fraud.  ChUUnr 
den,  Executor  qf  WeWe  Eetate,  v.  Tlie  Charlee  H.  Sieg  2ffg.  Co.^  540. 

CERTIORARI : 

Appeal. — The  fact  that  an  appeal  could  be  talcen  from  a  judgment  ia 
not  concluaiye  agaiaat  the  right  to  issue  a  writ  of  certiorari,  but  certio- 
rari may  issue  notwithstanding  an  appeal  would  lie  if  in  the  judgment 
of  tbe  court  the  remedy  of  appeal  is  not  plain,  speedy  and  adequate. 
Paul  0.  Rooke,  44. 

State  Boabd  of  Land  Gommissionbbs.— Mandamus. — Where  the 
state  board  of  land  commissioners  wrongfully  canceled  a  lease  of  state 
school  lands  on  the  ground  tliat  the  rent  was  delinquent,  when  in  fiu>t  it 
was  not,  and  executed  a  lease  thereof  to  another  party,  the  act  was  not 
judicial  in  its  nature  and  is  not  subject  to  review  on  certiorari.  Manda- 
mus and  not  certioraH  is  the  proper  remedy  to  enforce  the  rights  of  the 
former  lessee.  The  State  Board  of  hand  Comre,  et  al,  v.  Carpenter  et 
al.,  436. 

CHATTEL  MORTGAGES: 

Gabnishkent. — Property  in  the  possession  of  a  garnishee  under  a 
chattel  mortgage  to  secure  an  indebtedness  from  the  defendant  to  the 
garnishee  cannot  be  reached  by  garuishment,  unless  the  plaintiff,  under 
an  order  of  court  for  that  purpose,  pay  or  tender  to  the  garnishee  the 
amount  of  the  debt  for  which  the  property  is  held.  Bragdon  v,  BrcuU 
et  al.,  65. 

Gabnishment — Anb web.  —Where  a  garnishee  answered  that  he  was 
in  possession  of  a  stock  of  goods  under  a  chattel  mortgage  executed  to 
him  by  defendant  to  secure  an  indebtedness  from  defendant  to  him 
which  he  was  at  the  time  selling  to  satisfy  the  debt,  stating  the  amount 
of  the  indebtedness  and  the  balance  due,  and  plaintiff  did  not  pay  or 
offer  to  pay  said  balance,  and  about  three  months  later  garnishee  filed 
in  court  what  he  called  a  supplemental  answer  setting  forth  that  his 
debt  had  been  paid  and  his  interest  in  the  property  extinguished  and 
asking  an  order  of  court  that  he  deliver  the  property  to  the  sheriff  or 
some  other  custodian,  and  no  further  garnishment  writ  was  served  on 
the  garnishee,  and  the  property  was  by  him  turned  over  to  a  subsequent 
chattel  mortgagee,  the  ]>aper  called  a  supplemental  answer  was  no  part 
of  garnishee's  answer  and  it  was  error  to  enter  judgment  against  him  on 
his  answer.    lb. 

Sales— Rescission — Fbaud— Attachment.— Where  a  vendee  pro- 
cures goods  from  a  vendor  through  fraudulent  representations  and  un- 
der such  circumstances  that  the  vendor  may  rescind  the  sale,  the  vendor 
by  promptly  rescinding  the  sale  may  maintain  an  action  of  replevin  for 
the  goods  against  a  subsequent  mortgagee  who  took  the  goods  to  secure 
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a  preexisting  debt  without  showing  that  the  mortgagee  had  knowledge 
of  the  f i-aud  of  the  vendee.  But  if  the  vendor  electa  not  to  rescind  the 
sale  and  proceeds  by  attachment  of  the  goods  in  the  hands  of  the  mort- 
gagee, he  must  show  that  the  moitgagee  had  actual  notice  or  knowl- 
edge of  the  fraudulent  intent  of  the  vendee.  Constructive  notice  is  in- 
sufficient, but  knowledge  of  circumstances  may  be  equivalent  to  actual 
notice.    Nicholls  v.  Mc Shane  et  al.,  165. 

Fbaui)  and  Dbcbit— Notice. — Where  a  merchant  moi-tgaged  his 
stock  of  goods  to  the  vice  president  of  a  bank  to  securo  an  indebtedness 
to  the  bank  and  made  a  second  chattel  mortgage  to  the  same  party  to 
secure  other  creditors  not  connected  with  the  bank,  conceding  that  no- 
tice to  the  cashier  of  the  bank  that  the  merchant  procured  the  goods 
through  fraud  was  notice  to  the  bank,  such  notice  could  not  affect  the 
creditors  secured  by  the  second  chattel  mortgage.    lb. 

Samb. — Where  a  merchant  purchased  goods  through  fraud  and  after- 
wards mortgaged  his  stock  of  goods  to  secure  an  indebtedness  to  a 
bank,  evidence  that  an  attorney  for  creditors  of  the  merchant  called 
at  the  bank  on  two  occasions  and  inquired  about  the  financial  condition 
of  the  mercliant  and  was  told  by  the  cashier  that  he  was  financially 
sound  and  that  tlie  attorney  could  assure  his  correspondents  that  there 
was  no  risk  in  shipping  him  all  the  goods  he  might  order,  and  the  sec- 
ond time  the  attorney  called  he  told  the  cashier  that  he  thought  the  mer- 
chant was  preparing  for  a  failure  and  was  getting  in  a  large  stock  of 
goods  for  the  purpose  of  defrauding  his  creditors,  and  the  next  day 
after  this  last  interview  the  chattel  mortgage  was  executed  to  the  bank, 
was  not  sufficient  to  show  that  the  bank  had  notice  or  knowledge  of  the 
fraud  of  the  merchant  in  procuring  the  goods.     lb. 

Attachment — Bubden  of  Pboop. — Where  goods  are  attached  in  the 
hands  of  a  chattel  mortgagee,  on  the  ground  that  the  chattel  mortgage 
was  made  to  defraud  creditors,  the  burden  of  proof  is  upon  the  attach- 
ment creditors  to  show  the  fraudulent  intent  of  the  chattel  mortgagor 
and  the  participation  in,  or  knowledge  of,  such  fraud  by  the  chattel 
mortgagee,  before  the  latter  is  called  upon  to  defend  his  title,    lb. 

Sales — Fit  a  ld.— Where  a  merchant  transferred  his  stock  of  goods  to 
the  president  of  a  bank  in  satisfaction  of  a  debt  due  the  bank,  and  in 
further  consideration  of  certain  other  debts  of  the  merchant  assumed 
by  the  bank,  and  made  to  the  vendee  an  absolute  bill  of  sale  of  the  prop- 
erty, the  fact,  that,  as  the  vendee  sold  the  goods  he  paid  the  proceeds 
to  the  bank,  and  upon  the  debts  assumed  by  the  bank,  proportionately 
until  the  nssumud  debts  were  paid  and  the  bank  received  the  amount 
of  the  debt  of  the  merchant  satisfied  by  the  transfer,  does  not  stamp 
the  bill  of  sale  with  the  chai*acter  of  a  chattel  mortgage  for  the  secu- 
rity of  the  debts  and  is  not  inconsistent  with  an  absolute  purchase  and 
is  no  evidence  of  a  fraudulent  purpose.  The  Krippendorf'Dittman  Co. 
it  cU.  V.  Trenoweth  et  aZ.,  178. 
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AcKNOWLEDGMBNT  A^NT  RECORD. — The  failure  to  acknowledge  and 
record  a  chattel  mortgage  does  not  invalidate  it  as  between  the  imme- 
diate parties  thereto.  And  third  persons  in  whose  favor  it  may  be  held 
void,  must  be  persons  having  some  right  or  interest  in  the  property. 
Morse  et  al.  v.  Morrison,  449. 

Landlobd  and  Tenant. — A  lessor  of  an  office  room  having  no  lien 
on  his  tenant's  furniture  who  took  possession  of  such  furniture  for  rent 
due,  without  taking  any  legal  measures  to  liave  the  property  subjected 
to  the  payment  of  the  debt,  acquired  no  right  or  interest  in  the  prop- 
erty as  against  tlie  holder  of  a  cliattel  mortgage  that  was  not  acknowl- 
edged and  recorded.    lb. 

Gbeditors— Landlord  and  Tenant. — A  lessor  of  an  office  room 
having  no  lien  on  his  tenant's  furniture  who  took  possession  of  such 
furniture  for  unpaid  rent  without  the  consent  of  his  tenant  and  withont 
the  aid  of  any  legal  process  was  not  a  creditor  or  subsequent  purchaser 
in  good  faith  within  the  meaning  of  section  2027,  Mills'  Ann.  Stats. 
And  the  fact  that  one  holding  a  chattel  mortgage  on  such  furniture 
from  said  tenant  permitted  the  mortgagor  to  remain  in  possession 
thereof  after  the  maturity  of  the  mortgage  debt,  did  not  invalidate  the 
chattel  mortgage  as  between  such  mortgagee  and  lessor.    lb. 

Duty  op  Mortgagee  to  Take  Possession  After  Maturity — 
Laches — Replevin. — ^Defendant  held  a  chattel  mortgage  on  a  horse 
which  authorized  the  mortgagor  to  retain  possession  until  the  debt 
matured.  Nineteen  days  after  the  debt  matured,  the  mortgagor,  being 
in  possession,  sold  the  horse,  and  two  months  thereafter  his  vendee 
sold  it  to  plaintiff.  Plaintiff  put  the  horse  in  defendant's  livery  stable, 
and  defendant  retained  possession,  claiming  title  under  his  chattel 
mortgage.  Defendant  offered  no  valid  excuse  for  his  delay  in  taking 
possession.  Held  that  defendant  by  his  unnecessai^  delay  in  taking 
possession  after  the  maturity  of  his  debt  forfeited  his  right  as  against 
plaintiff,  and  that  plaintiff  by  replevin  might  recover  the  horse  with 
damage  for  its  retention.     Bear  v.  Hansen,  483. 

Attachment — Fraudulent  Representations — Burden  of  Proof. 
— Where  attaching  creditors  attempt  t<i  avoid  a  prior  chattel  mortgage 
on  the  ground  that  they  were  induced  to  give  credit  by  fraudulent 
misrepresentations  of  the  mortgagee  as  to  the  financial  condition  of 
the  mortgagor,  the  burden  is  on  them  to  prove  the  fraud.  Chittenden, 
Executor  of  Webb's  Estate,  v.  The  Charles  H.  Sieg  Mfg.  Co,,  649. 

Same — Evidence. — Where  attachment  creditors  attempt  to  set  aside 
a  prior  chattel  mortgage  on  the  ground  that  they  were  induced  to  give 
credit  by  fraudulent  misrepresentations  of  the  mortgagee  as  to  the 
mortgagors'  financial  condition,  a  letter  from  the  mortgagee  to  a  mer- 
cantile agency  which  stated  that  mortgiigee  had  done  a  large  business 
with  mortgagors  amounting  to  many  thousand  dollars  during  the  pre- 
vious year  and  found  them  good  pay,  that  the  business  had  been  on  a 


Index.  581 

CHATTEL  MORTGAGES— ConWiiwcd. 

cash  basis  or  very  short  time,  although  mortgagee's  terms  were  sixty 
days,  is  not  shown  to  be  false  by  the  fact  that  at  the  end  of  the  year 
referred  to,  a  balance  of  $1,300  was  dae  from  mortgagors  to  mortgagee 
out  of  a  total  business  of  $40,000.     lb. 

Sams. — Where  attachment  creditors  attempt  to  avoid  a  prior  chattel 
mortgage  on  the  ground  that  they  wei*e  induced  to  give  credit  by  fraud- 
ulent misrepresentations  by  the  mortgagee  as  to  the  financial  condition 
of  the  mortgagors,  a  letter  from  mortgagee  to  a  mercantile  agency 
stating  that  the  mortgagors  were  good  pay  is  not  shown  to  be  false  and 
fraudulent  by  showing  that  nearly  tliree  months  after  the  letter  was 
written  to  the  agency,  mortgagee's  factory  declined  to  fill  an  order 
from  mortgagors  until  a  remittance  was  received  on  account,  where 
the  refusal  to  fill  the  order  was  without  the  knowledge  of  the  pres- 
ident of  mortgagee  company,  who  wrote  the  letter  to  the  agency,  and 
where  said  president  directed  said  order  to  be  filled  as  soon  as  he 
heard  of  it.     lb, 

CITIES  AND  TOWNS: 

Chanok  fbom  Second  to  FuiST  Class — Citt  Aldbrmbn. — Where 
a  city  of  the  second  class  was  by  proclamation  of  the  governor  changed 
to  a  city  of  the  first  class  in  February,  1901,  the  aldermen  of  the  differ- 
ent wards  elected  at  the  April,  1900,  election  would  hold  over  until  the 
expiration  of  their  terms  in  April,  1902,  but  an  alderman  should  be 
elected  for  each  ward  at  the  April  election,  1901,  for  a  term  of  two 
years,  so  that  for  the  first  year  and  until  April,  1902,  the  city  would 
have  two  aldermen  for  each  ward  instead  of  one  as  is  provided  by  stat- 
ute for  cities  of  the  first  class.     HanHs  v.  Chambers  et  aly  250. 

Aldermen — Term  of  Office — Presumption. — In  the  construction 
of  a  statute  it  will  not  be  presumed  that  the  legislature  intended  that 
city  aldermen  should  hold  over  beyond  the  expiration  of  their  terms 
until  their  successors  are  elected,  unless  such  intent  is  clearly  expressed 
or  is  necessarily  implied  in  order  to  carry  on  the  municipal  govern- 
ment   lb. 

Equity  Jurisdiction  —  Multiplicity  of  Suits  —  Injunction  — 
Sbweb  Taxes — Void  Assessment. — For  the  purpose  of  preventing  a 
multiplicity  of  suits,  a  court  of  equity  will  take  jurisdiction  of  an  ac- 
tion by  real  estate  owners  in  a  sewer  district  in  a  city  suing  on  behalf 
of  themselves  and  all  other  persons  similarly  situated  and  interested, 
against  the  city  and  its  treasurer  to  restrain  the  enforcement  of  a 
void  assessment  of  a  special  tax  against  their  property,  for  the  pur- 
pose of  constructing  a  sewer.  Duynarn  et  al,  v.  The  City  of  Denver  et 
nLy  375. 

Ordinances  —  Publication  —  Sunday  Papers. — ^Under  article  2, 
section  8  of  the  charter  of  the  city  of  Denver  providing  that  **  no  ordi- 
nance shall  take  effect  until  published  in  some  newspaper  of  general 
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circulation,  published  in  the  city  of  Denver,  or  In  book  or  pamphlet 
form,  by  authority  of  the  city  conncil,^*  a  city  ordinance  creating  a 
sewer  district  and  authorizing  the  construction  of  a  storm  sewer  is  not 
invalid  because  it  was  published  only  once  and  in  the  Sunday  issue  of 
a  daily  paper.     lb. 

CiTT  Obuinancks — Crratino  Sewer  District — Ezpendttcrk  of 
Money — ^Pub ligation. — An  ordinance  of  the  city  council  creating  a 
sewer  district  and  authorizing  the  construction  of  a  storm  sewer  therein 
is  not  an  ordinance  autliorizing  tlie  expenditure  of  money  within  the 
meaning  of  section  10,  article  2  of  the  chaiter  of  the  city  of  Denver 
providing  that  no  bill  or  resolution  authorizing  the  expenditure  of  more 
than  ^5,000  shall  be  passed,  until  it  has  been  advertised  in  a  newspaper 
for  at  least  five  days,     lb. 

Public  Improvements— Board  op  Public  Works— Publication 
OP  Notice— Void  Assessment. — The  failure  of  the  board  of  public 
works  of  the  city  of  Denver  to  publish  for  20  days  in  two  dally  news- 
papers, notice  of  the  proposed  construction  of  a  storm  sewer,  stating 
the  extent  of  the  district  to  be  assessed,  the  estimated  cost,  the  time 
and  manner  of  payments  and  the  time  when  a  resolution  ordering  such 
improvement  will  be  considered,  as  required  by  section  3,  article  7  of 
the  charter  of  said  city,  will  invalidate  an  assessment  of  a  special  tax 
against  the  real  estate  of  such  district  for  the  construction  of  such 
sewer.     lb. 

Equity  Jurisdiction— Rkmovino  Cloud  from  Title— Void  As- 
sessment OP  Taxes.— Where  an  assessment  of  a  special  tax  against 
the  real  estate  of  a  diRtrict  for  the  purpose  of  constructing  a  sewer  is 
void,  and  the  defects  which  render  it  void  are  not  of  record,  but  prima 
Jacie  the  proceedincrg  are  regular  and  valid  and  sufficient  to  create  a 
cloud  upon  the  title  to  real  estate  in  the  district,  a  court  of  equity  will 
assume  jurisdiction  to  restrain  the  enforcement  of  the  assessment,  and 
to  remove  the  cloud.     lb. 

CLAIMS  AGAINST  COUNTY  : 

Salaries  and  Fees — School  Superintendents  —  Burden  of 
PROOP. — Where  a  county  school  superintendent  presented  to  the  board 
of  county  commissioners  an  itemized  bill  for  services  rendered  during 
the  month,  showing  the  paiiiicular  services  rendered  on  each  day,  which 
was  disallowed  by  the  board,  and  on  appeal  to  the  district  court  plain- 
tiff testified  that  the  services  were  necessary,  and  were  rendered  during 
the  days  specified  in  the  itemized  account,  a  prima  facie  case  was  es- 
tablished, and  the  burden  of  proof  was  on  the  county  to  overcome  the 
prima  facie  case  presented,  if  it  challenged  the  rendition  of  any  of  the 
services,  or  the  necessity  for  the  same,  or  questioned  them  because  of 
the  length  of  time  consumed  in  their  performance.  The  Board  af 
County  Comrs.  of  Garfield  County  o.  WhitCy  616. 
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Tbrm  of  Office. — The  term  of  office  of  coal  mine  inspector  is  not 
fixed  by  the  statute  providing  for  tlie  appointment  of  sncli  officer,  but 
is  coDtrolied  by  the  act  of  March  23,  1885  (Session  Laws,  1885,  p.  880; 
Mills'  Ann.  Stats,  sec.  1582)  and  commences  on  the  first  Wednesday  of, 
April  next  after  his  appointment  and  continues  for  two  years.  The 
People  ex  rel  Simpson  v,  Denman,  337. 

RsMOVAL  FBOM  OFFICE — MALFEASANCE.— The  govemor  has  no  au- 
thority to  remove  from  office  the  coal  mine  inspector  for  malfeasance 
in  office,  except  upon  hearing  after  notice  to  such  officer.  An  attempted 
ex  parte  removal  of  such  officer,  by  the  governor,  on  the  charge  of  mal- 
feasance, created  no  vacancy.    Ih. 

CONSTABLES:* 

Justice  of  the  Peace — Appointment  of  Special  Constable — 
Fbbsumption. — The  fact  that  there  is  no  legally  elected  constable  in 
the  precinct  is  a  matter  presumably  within  the  knowledge  of  the 
justice  of  the  peace  and  will  authorize  the  appointment  of  a  special 
constable  by  the  justice.     Bruce  v.  Endicott^  506. 

Justice  of  the  Peace — Special  Constable — Appointment  with- 
out Seal  Invalid. — The  statute  autliorizing  the  appointment  of  a 
special  constable  by  a  justice  of  the  peace  requires  the  appointment  to 
be  by  a  written  indorsement  under  the  seal  of  the  justice  on  the  back 
of  the  process  to  be  served,  and  an  appointment  not  under  seal  and 
withont  any  scroll  for  seal  attached  to  the  signature  of  the  justice  was 
invalid,  and  the  service  of  process  by  such  special  constable  was 
void.    lb» 

CONSTITUTIONAL  LAW: 

Mechanics^  Liens— Attobneys  *Feb8. — That  part  of  the  mechanic's 
lien  act  which  provides  for  an  attorney's  fee  for  plaintiff's  attorney  to 
be  taxed  as  costs  is  unconstitutional  and  void.    Perkins  v.  Boyd,  266. 

CONTINUANCE: 

Attachment — Justice  of  the  Peace. — Session  Laws,  1897,  section 
2,  page  113,  which  provides  that  in  cases  of  attachment,  before  jastices 
of  the  peace,  upon  the  return  day  of  the  summons  the  justice  shall  con- 
tinue the  hearing  for  twenty  days  is  solely  for  the  benefit  of  defeodant's 
creditors  other  than  the  plaintiff,  to  give  them  an  opportunity  to  come 
in  and  prorate  with  the  plaintiff,  and  a  failure  of  a  justice  of  the  peace 
to  comply  with  said  statute  does  not  prejudice  defendant's  rights,  and 
he  has  no  right  to  object  thereto.    Paul  v.  Books,  44. 

Practice  Bbfore  Justice  of  the  Peace — Summons — Appearance. 
— ^In  an  action  before  a  justice  where  the  defendant  was  not  served 
with  summons,  but  upon  the  return  day  he  wrote  a  letter  to  the  justice 
of  the  peace  applying  for  continuance  of  the  case  which  was  granted, 
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the  application  for  contiDuance  was  a  general  appearanoe  and  waived 
any  defect  in  tlie  summons  or  tlie  service.    lb. 

Absent  Witnb»s— Diliobncb. — It  was  not  error  to  deny  an  appli- 
catiun  fur  continuance  whioli  alleged  that  applicant  could  not  obtain 
the  attendance  of  certain  witnesses  but  which  failed  to  disclose  why 
tlieir  attendance  could  not  be  obtained  or  their  depositions  procured, 
and  which  made  no  showing  of  diligence,  to  procure  the  attendance  or 
depositions  of  the  witDesses.     Hart  v.  Green  et  al,y  70. 

Substitution  or  Defendant— Waiveii. — Where  during  trial  the 
court  erroneously  permitted  the  substitution  of  another  defendant  and 
the  substituted  defendant  appeared  and  moved  for  a  continuance,  the 
error  in  making  tlie  substitution  was  waived.  The  Denver  A  Rio  Grande 
Railroad  Co.  v.  Loveland  et  at,,  146. 

Parties — Substitution  of  Defendant- Where  during  trial  the 
court  permitted  the  substitutiou  of  a  different  corporation  as  defend- 
ant by  amendment  and  the  substituted  defendant  appeared  and  asked 
for  a  continuance  that  it  might  have  time  to  prepare  and  file  its  an- 
swer and  procure  the  attendance  of  material  witnesses,  it  was  error  to 
deny  the  application  for  continuance  upon  the  admission  by  plaintiff 
that  the  witnesses  if  present  would  testify  as  alleged  in  the  affidavit 
for  continuance.  The  defendant  was  entitled  to  a  continuance  as  of 
risrht  without  a  showing.     Ih. 

Practice— Preparation  for  Trial.— An  objection  that  a  party 
was  forced  to  trial  befora  lie  was  prepared  for  it,  is  without  force  in 
the  appellate  court,  where  there  was  no  attempt  at  a  showing  why  the 
party  was  not  prepared,  no  suggestion  of  surprise  and  no  application 
for  a  continuance.  The  Board  qf  County  Comrs,  of  Garfield  County  v. 
Adnms^  518. 

CONTRACTS : 

Limitation — Fraud — Trusts. — Plaintiff  brought  action  to  compel 
defendants  t«>  transfer  to  him  certain  shares  in  a  mining  company,  and 
alleged  that  plaintiff  and  defendants  entered  into  an  agreement  in 
writing  to  organize  a  mining  corporation,  certain  of  the  shares  to  be 
retained  in  the  treasury  of  the  company  and  the  balance  to  be  dis- 
tributed amongst  the  parties  to  the  contract;  that  a  certain  number  of 
shares  were  to  be  allotted  to  plaintiff  in  consideration  of  services  al- 
ready rendered  by  him  to  the  other  parties,  and  services  to  be  rendered 
to  the  corporation;  that  a  certificate  of  incorporation  was  prepared  in 
conformity  with  the  agi-eement  and  was  executed  by  all  the  parties; 
that  certain  of  the  defendants  executed  to  plaintiff  as  trustee  a  deed 
to  their  mining  property  to  be  by  him  conveyed  to  the  corporation 
upon  the  issue  and  delivery  to  him  of  the  entire  stock  of  the  corporation 
in  trust  for  the  parties  entitled  to  it;  that  plaintiff  delivered  the  agree- 
ment, certificate  and  deed  to  an  attorney  who  was  acting  for  all  the 
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parties',  that  defendants,  without  the  knowledge  or  consent  of  plain- 
tiff, obtained  possession  of  the  papers  left  with  the  attorney  and  de- 
stroyed or  concealed  them  and  made  another  agreement  amongst  them- 
selves leaving  plaintiff  out  and  executed  another  certificate  of  incor- 
poration the  same  as  the  first,  except  it  did  not  contain  plaintiffs 
name,  and  perfected  the  organization  of  the  company,  dividing  the 
stock  not  placed  in  the  treasury,  including  the  shares  to  which  plain- 
tiff was  entitled,  amongst  themselves.  Held  that  the  cause  of  action 
stated  is  not  one  for  relief  on  the  ground  of  fraud  that  would  be  barred 
in  three  years  under  section  12  of  the  statute  of  limitation  (Mills^ 
Ann.  Stats,  sec.  2911)  but  is  one  arising  out  of  a  trust  relation  and  is 
subject  to  section  18  of  the  statute  of  limitation  (Mills^  Ann.  Stats, 
sec.  2912).     Farris  v.  Wirt  et  a(.,  1. 

Rescission. — If  a  contract  is  rescinded  it  must  be  rescinded  in  whole 
and  the  parties  be  relegated  to  their  original  rights  in  respect  to  the 
subject-matter.  A  party  to  a  contract  cannot  ask  the  court  to  sustain 
that  pait  of  the  contitMst  which  is  beneficial  to  him  and  rescind  that 
pai*t  which  is  not  beneficial.    Mackey  v.  BurM  et  a^,  6. 

Corporations— Mining  Company — Dibbctors. — Where  a  mining 
company  owned  a  claim  in  conflict  with  other  prior  claims,  and  the 
company  being  without  means  the  shareholders  donated  to  the  com- 
pany part  of  the  shares  of  capital  stock  held  by  them  to  be  used  in  ac- 
quiring other  propei-ty,  and  some  of  the  directors  having  individually 
purchased  the  conflicting  claims,  a  transaction  by  which  the  individual 
directors  conveyed  to  the  company  the  conflicting  claims  in  considera- 
tion of  part  of  the  shares  of  capital  stock  that  had  been  turned  into  the 
treasury  of  the  company  for  that  puri>ose,  does  not  come  within  the 
rule  that  makes  a  contract  for  the  purchase  of  property  of  a  corpora- 
tion by  the  directors  void  ab  initio,     lb. 

Same. — Where  a  mining  company  was  involved  in  litigation  by  a 
number  of  adverse  suits  growing  out  of  conflicts  with  senior  locations, 
and  the  company  had  no  money  and  no  credit  by  which  it  could  raise 
money,  and  cei*tain  of  the  directors  of  the  company  individually  pur- 
chased the  conflicting  claims,  and  by  unanimous  vote  of  the  directors 
conveyed  the  claims  to  the  company  in  exchange  for  shares  of  capital 
stock  of  the  company,  which  had  been  donated  to  the  company  by 
shareholders  for  the  purpose  of  acquiring  other  property,  and  the 
transaction  saved  the  company  from  its  financial  difficulties  and  proved 
greatly  beneficial  to  every  one  of  its  shareholdera,  a  court  of  equity 
will  not  listen  with  much  satisfaction  to  the  complaint  of  one  of  the 
beneficiaries  of  the  transaction  who  seeks  to  have  it  annulled,  and  will 
not  set  aside  such  transaction  upon  any  slight  showing.     lb, 

Cobporations— Directors — Pubchasr  of  Corporate  Propebtt. 
— All  purchases  of  corporate  property  or  assets  by  a  director  or  directors 
of  the  corporation  are  not  absolutely  void.    lb. 
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Samr— Ratification. — Where  foar  of  the  five  direoton  of  a  mining 
company  individually  purchased  several  older  claims  which  conflicted 
with  that  of  the  company  and  afterwards  conveyed  the  claims  to  the 
company  in  exchange  for  shares  of  the  capital  stock  of  the  company 
that  had  heen  donated  to  the  company  by  the  shareholders  for  the  pur- 
pose of  acquiring  other  property,  and  after  receiving  the  stock  the 
directors  notified  all  the  stockholders  that  they  could  share  in  the 
stock  thus  received  in  proportion  to  the  amount  of  stock  of  the  com- 
pany held  by  them  and  at  the  same  price  they  paid  for  it,  and  all  of 
the  stockholders  except  one  accepted  and  complied  with  the  propoei- 
tioD,  and  that  one  was  a  director,  and  was  present  at  the  time  and 
fixed  the  price  at  which  the  stock  should  be  taken  by  the  other  direct- 
ors and  made  the  motion  upon  which  the  exchange  was  made,  there 
was  a  ratification  of  the  action  of  the  directoi-s  by  the  stockholders  as 
full  and  complete  as  if  they  had  originally  participated  in  and  expressly 
authorized  the  transaction.    Jb. 

CoBPOBATiONS — DiRECTOBs — STOCKHOLDERS. — ^Whcra  certain  of  the 
directors  of  a  mining  company  individually  purchased  several  claims  in 
conflict  with  that  of  the  company,  and  agreed  to  deliver  to  the  owners 
of  the  claims  as  part  of  the  purchase  price,  within  a  certain  time,  a 
certain  number  of  shares  of  the  capital  stock  of  the  company,  and  the 
individual  directors  then  transfeiTed  the  claims  to  the  company  in  ex- 
change for  shares  of  the  capital  stock,  and  the  company  as  part  of  the 
consideration  issued  directly  to  the  original  owners  the  shares  agreed 
to  be  given  them  by  the  directors,  the  original  owners  of  the  claims  did 
not  become  shareholders  in  the  company  until  the  issuance  to  them  of 
the  stock,  and  could  not  as  stockholders  of  the  company  maintain  an 
action  to  set  aside  the  transaction  between  the  c(»mpany  and  the  in- 
dividual directors  by  which  the  stock  was  exchanged  for  the  claims,  aa 
the  exchange  was  completed  before  they  became  stockholders.    lb. 

Same. — Where  the  individual  directors  of  a  mining  company  purchased 
several  conflicting  claims  for  which  they  agreed  to  deliver  to  the  owners 
of  the  claims  as  part  of  the  purchase  price,  within  a  certain  time,  a 
certain  number  of  the  shares  of  the  capital  stock  of  the  company,  the 
fact  that  the  individual  directors  when  purchasing  the  claims  stated 
that  they  intended  to  convey  the  claims  to  the  company,  and  at  the  re- 
quest of  the  owners  stipulated  in  writing  that  they  would  so  convey 
them,  did  not  constitute  the  directors  trustees  of  the  company  in  the 
purchase,  unless  in  fact  the  directors  were  acting  for  and  by  authority 
of  the  company,  so  as  to  make  the  sale  of  the  claims  a  transaction  be- 
tween the  owners  of  tlie  claims  and  the  company  that  would  make  the 
claim  owners  equitable  share  owners  in  the  company.  Neither  did  a 
resolution  adopted  by  the  board  of  directors  after  the  property  had  been 
purchased  by  the  individual  directors,  authorizing  the  president  and 
secretary  of  the  company  to  purchase  the  claims  **  from  the  present 
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owners  "  and  to  issue  in  payment  therefor  treasury  stock  of  the  com- 
pany, a  certain  amount  in  lieu  of  the  cash  paid  by  the  purchasei-s  and  a 
certain  other  amount  given  in  payment  of  the  claims  by  the  purchasers, 
make  the  original  owners  of  the  claims  equitable  share  owners  in  the 
company.    lb. 

Boycott — ^Fbbedo^  of  Contbaot— Individual  Libebtt. — Every 
person  has  a  lawful  right  in  the  exercise  of  his  individual  right  and 
liberty  to  work  for  or  deal  with,  or  to  refuse  to  work  for  or  deal  with, 
or  to  compete  with,  or  refuse  to  compete  with  any  person  or  persons,  or 
class  of  persons  as  he  sees  proper,  and  whatever  may  be  his  motive,  or 
whatever  may  be  the  resulting  injury,  the  law  can  afford  no  redress. 
And  what  one  person  may  lawfully  do  any  number  may  do.  Tfie  Master 
Builders'  Association  et  al,  v.  Domascio  et  al.,  26. 

Rbwabds—Pb ACTIOS — Dibecting  Vbbdict. — In  an  action  by  several 
parties  to  recover  a  reward  offered  by  a  county,  where  the  county 
paid  the  reward  into  court  and  substituted  another  party,  who  claimed 
half  the  reward,  as  defendant,  and  the  evidence  showed  an  agreement 
by  one  of  the  plaintiffs  to  divide  the  reward  with  defendant,  although 
the  agreement  was  not  binding  on  the  other  plaintiffs,  defendant  would 
be  entitled  to  part  of  the  amount  going  to  the  plaintiff  who  made  the 
agreement,  and  if  the  evidence  was  otherwise  sufficient  to  sustain  a 
recovery  it  was  error  to  direct  a  verdict  for  plaintiffs.  Hart  v,  Oreen 
et  al,,  70. 

Bonds — Conditions — Pubchask  of  State  Lands — Cebtificatb. — 
A  condition  in  a  bond  given  by  the  purchaser  of  state  land  whereby  he 
obligated  himself  to  comply  with  all  the  terms  of  the  certificate  of 
purchase  makes  such  certificate,  with  its  terms  and  conditions,  a  part 
of  the  bond.     The  People  v,  Clough,  120. 

Same — Altebnativb  Conditions — Pleading.— Where  a  bond  given 
by  a  purcliaser  of  state  lands  was  conditioned,  inter  alia,  to  pay  the 
residue  of  the  purchase  price  at  the  times  and  in  the  miinner  provided 
in  the  certificate  of  purchase  and  that  he  would  faithfully  comply  with 
all  the  terms  of  the  certificate  of  purchase  issued  to  him  by  the  state 
board  of  land  commissioners,  and  the  certificate  of  purchase  contained 
a  provision  that  the  purchaser  agreed  to  make  the  payments  of  the 
balance  of  the  purchase  money  as  therein  stipulated,  or  on  failure  so 
to  do,  to  immediately  vacate  said  premises,  the  bond  was  in  the  alter- 
native either  to  pay  or  vacate  the  premises,  and  the  obligor  had  an  op- 
tion to  choose  which  alternative  he  would  perform,  and  in  an  action  on 
the  bond  to  recover  the  purchase  price,  it  was  incumbent  on  plaintiff 
to  allege  and  prove  a  failure  of  performance  of  both  alternative  con- 
ditions,   lb. 

Same— SuBRENDEB  of  Possession.— Where  a  purchaser  of  state 
lands  executed  a  bond  which  could  be  satisfied  by  either  paying  the 
balance  of  the  purchase  money  or  by  vacating  the  premises,  a  perform- 
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ance  of  the  latter  alternatiye  did  not  require  a  surrender  to  the  state 
of  tlie  certificate  of  purchase,  but  required  only  a  surrender  of  the  ac- 
tual possession  of  the  land.     16. 

Bonds — Comiion-La>w  Obligations. — An  obligation  entered  into 
voluntarily,  and  for  a  sufficient  consideration,  unless  it  contravenes 
the  policy  of  the  law,  or  is  repugnant  to  some  provision  of  the  statute, 
is  valid  at  common  law.     Smith  et  al.  v.  Stuhba  et  a(.,  180. 

Principal  and  Subbtt. — A  binding  agreement  between  the  cred- 
itor and  principal  debtor,  made  before  or  after  the  commencement  of 
suit,  by  which  proceedings  against  the  principal  are  delayed  for  a 
definite  time  without  the  consent  of  the  surety,  operates  to  discharge 
the  surety.     lb. 

Parol  and  Wbittibn — Separate  Instruments. — A  contract  may 
rest  partly  in  writing  and  partly  in  parol,  or  in  two  instruments  in 
writing  executed  contemporaneously,  and  relating  to  the  same  subject- 
matter.     The  KHppendor/'Dittman  Co.  et  al,  v.  Trenoxoeth  et  aZ.,  178. 

Gaming  Contracts— Bucket  Shops — Money  Had  and  Received 
— Burden  of  Proof. — An  action  wherein  plaintiff  seeks  to  recover  from 
defendant,  a  brokerage  company  commonly  denominated  a  ^^  bucket 
shop,^^  a  certain  sum  of  money  which  plaintiff  alleges  she  deposited  with 
her  husband  to  be  kept  for  her  and  which  without  her  consent  he  gambled 
away  to  defendant,  betting  upon  the  market  price  of  certain  grains, 
provisions  and  corporate  stocks,  is  in  realty  an  action  for  money  had 
and  received,  the  theory  of  which  is  that  defendant  has  plaintiff^s 
money  without  her  consent  and  without  having  parted  with  any  con- 
sideration therefor,  and  the  burden  is  upon  plaintiff  to  show  that  the 
money  in  question  belonged  to  her,  that  it  was  secured  by  defendant 
without  her  consent  and  without  giving  any  valid  consideration  there- 
for.    The  John  O.  Morgan  Brokerage  Co.  v,  Shemvoell,  185. 

Same — Evidence.— In  an  action  wherein  plaintiff  seeks  to  recover 
from  defendant  a  certain  sum  of  money  which  she  alleges  she  deposited 
with  her  husband  and  which  he  gambled  away  to  defendant,  betting 
on  the  market  price  of  certain  grains,  produce  and  corporate  stocks, 
where  the  evidence  shows  that  defendant  paid  back  to  the  husband 
more  money  than  was  received  from  him,  the  evidence  is  insufficient 
to  sustain  plaintiff's  case  and  it  is  unnecessary  to  determine  whether 
or  not  the  contracts  upon  which  the  money  was  alleged  to  have  been 
received  by  defendant  were  valid  or  invalid.     Ih. 

LifeInsuranck— Policy— Warranties.— A  policy  of  insurance, 
and  it  alone,  is^  the  final  agreement  or  contract  of  the  parties,  and  a 
wari-anty,  if  there  be  any,  must  be  evidenced  by  the  policy.  The  North- 
western  Life  Ansitrance  Co.  v.  Tietze^  205. 

Life  Insurance  —  Application  —Representations  —  Warraht- 
lES. — Under  the  general  inile,  a  representation  in  an  application  for  in- 
sui-ance  is  no  part  of  the  contract,  although  the  basis  of  it,  while  a 
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warranty  enters  into  and  forms  a  part  of  the  contract  itself.  If  a  repre- 
sentation be  false  in  any  respect  material  to  the  risk,  the  policy  will  be 
vitiated,  while  the  terms  of  a  warranty  must  be  exactly  and  literally 
conformed  to  in  every  particular  whether  material  or  not  in  order  to 
charge  the  insurer.     lb. 

Life  Insurance — Application— Policy. — Wliat  was  claimed  to  be 
the  original  application  for  a  policy  of  life  insurance  was  printed  and 
written  upon  three  pages.  On  the  first  page  was  the  formal  application 
stating  the  amount  of  insurance  and  plan,  followed  under  a  heading 
of  "  Form  A  "  by  numerous  pointed  questions  which  were  answerad 
and  signed  by  the  applicant.  On  the  second  page,  after  a  short  instruc- 
tion to  the  medical  examiner,  appeared  under  the  head  *^  Form  B  '^  a  list 
of  questions  relating  to  the  medical  examination,  and  the  answers 
thei'eto.  On  the  third  page  was  an  agreement  signed  by  the  applicant 
referring  to  forms  A  and  B  as  the  foregoing  application  and  agreeing 
that  the  answers  therein  were  material  and  warranted  to  be  true.  Held 
that  the  first  two  pages  constituted  the  application  and  that  the  agree- 
ment was  no  part  of  the  application.  And  where  the  policy  referred  to 
the  application  and  made  it  a  part  of  the  contract  but  did  not  men- 
tion the  agreement,  the  agreement  was  not  a  part  of  the  policy.  And 
statements  made  in  the  application  were  representations  only  and  ex- 
cept as  to  something  material  to  the  risk  their  falsity  could  not  avoid 
or  defeat  the  policy.    lb. 

Mechanics^  Liens. — Where  the  owner  of  a  lot  entered  into  a  written 
contract  with  a  contractor  to  build  a  retaining  wall  across  one  end  of 
her  lot  and  shortly  subsequent  it  was  agreed  to  extend  the  wall  along 
each  side  of  the  lot,  and  shovtly  after  this  it  was  further  agreed  that  the 
contractor  should  build  a  foundation  wall  for  a  residence  on  the  lot, 
both  of  which  subsequent  agreements  were  evidenced  solely  by  letters 
from  the  contractor  to  the  lot  owner  stating  for  what  sum  he  would  do 
the  work,  and  the  referee  specially  found  that  all  the  work  was  in  con- 
templation from  the  first,  the  original  contract  and  subsequent  letters 
formed  but  one  continuous  contract  and  the  contractor's  right  to 
file  a  mechanic's  lien  for  the  entire  work  dates  from  the  last  work  done 
under  any  of  the  agreements.     Perkins  v.  Boyd^  266. 

Principal  and  Agent — Husband  and  Wife — Insurance. — Where 
an  insurance  agent  called  at  the  home  of  an  insured  to  inquire  if  he  de- 
sired a  renewal  of  a  policy  about  to  expire  and  the  insured  being  absent 
from  home  his  wife  told  the  agent  that  her  husband  desired  the  insur- 
ance continued,  in  the  absence  of  evidence  of  the  wife's  authority  to  act 
for  her  husband  in  the  matter  or  of  his  ratification,  the  husband  was 
not  liable  for  premiums  upon  a  policy  issued  upon  the  wife's  statement. 
Colby  V,  Thompson  et  a/.,  271. 

Fire  Insurance — Mortgages. — A  policy  of  fire  Insurance  contain- 
ing a  clause  for  the  protection  of  the  mortgagee  of  the  premises  which 
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proTided  that  if  the  mortgagor  neglected  or  reluied  to  pay  the  premlam 
the  mortgagee  should  pay  the  same,  was  delivered  by  the  insurance 
agents  to  the  mortgagee  and  by  him  was  delivered  to  the  mortgagor. 
And  the  mortgagor  failing  to  pay  the  premium  the  agent  informed  the 
mortgagee  and  told  him  he  would  cancel  the  policy  if  not  paid,  where- 
upon the  mortgagee  requested  him  not  to  cancel  the  policy  and  prom- 
ised to  pay  the  premium  if  the  mortgagor  did  not  Held  that  the  pro- 
tection of  the  mortgagee's  interest  was  a  sufficient  consideration  to 
support  the  contract  and  that  his  promise  to  pay  the  premium  and  the 
agreement  of  the  agent  not  to  cancel  the  policy  constituted  a  valid  legal 
conti'act  binding  upon  both  parties.     lb. 

Mines  and  Mining — Bond  and  Lease— Assignment— Option. — 
Plaintiff  owned  a  one-half  interest  in  a  bond  and  lease  of  a  mine  with 
option  to  purchase,  which  it  agreed  to  convey  to  defendant  in  consid- 
eration of  a  certain  cash  payment  and  an  obligation  on  defendants  part 
to  perform  all  the  conditions,  covenants  and  agreements  stipulated  to 
be  performed  by  the  lessee  in  the  bond  and  lease  and  to  pay  the  purchase 
price  fixed  in  the  title  bond,  the  time  fixed  for  the  payment  by  defend- 
ant of  the  purchase  price  being  two  weeks  before  the  expiration  of  the 
bond  and  lease.  The  contract  further  provided  that  if  defendant  should 
fail  to  keep  and  perform  the  covenants  and  agreements  stipulated  to  be 
kept  by  the  lessee  in  the  bond  and  lease,  defendant  should  forfeit  the 
cash  payment  made  and  all  money  paid  on  the  bond  or  on  account  of 
work  or  improvements  on  the  property  to  plaintiff  as  liquidated  dam- 
ages. Defendant  further  agreed,  in  the  event  the  bond  was  taken  up, 
to  convey  to  plaintiff  a  one-eighth  interest  in  the  property.  Held  that 
the  contract  between  plaintiff  and  defendant  was  a  conditional  sale  and 
gave  defendant  an  option  to  take  up  the  bond  or  not,  as  she  chose,  and 
having  failed  to  take  up  the  bond  the  cash  payment  was  forfeited  aa 
liquidated  damage,  and  that  the  agreement  to  convey  to  plaintiff  one- 
eighth  interest  in  the  property  was  conditioned  upon  defendant  taking 
up  the  bond,  and  no  action  could  be  maintained  by  plaintiff  against  de- 
fendant for  the  value  of  the  one-eighth  interest.  The  Gold  Coin  Mining 
and  Leasing  Co,  o.  Gourlay,  317. 

Limitation. — Parties  to  a  contract  may  by  express  pix) vision  therein 
provide  for  actions  arising  under  or  upon  it,  a  shorter  period  of  limita- 
tion than  that  provided  by  statute,  and  such  provision  will  be  valid  and 
binding  upon  the  parties.  Daly  v.  The  Concordia  Fire  Insurance  Co,, 
849. 

Time. — Where  the  word  month  is  used  in  a  contract  it  will  be  con- 
strued to  mean  a  calendar  month  unless  such  construction  is  manifestly 
inconsistent  with  the  Intent  of  the  parties,  and  a  calendar  montli  begin- 
ning on  a  certain  day  expires  on  the  corresponding  day  of  the  next 
month,  if  there  be  such  a  corresponding  day,  if  not,  then  on  the  last 
day  of  the  succeeding  month.    lb. 
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Insurance — ^Limitation— Time. — Where  an  insuraDce  policy  pro- 
vided tliat  no  suit  or  action  thereoa  agaiust  the  company  should  be 
sustainable  unless  commenced  within  six  months  next  after  the  fire 
should  occur,  and  a  fire  occurred  on  the  30th  day  of  November,  the  six 
months  expired  on  the  30th  day  of  the  next  May,  and  an  action  com- 
menced on  May  31,  was  barred  by  the  limitation  of  the  contract.    lb. 

Mines  and  Mining — Option. — Plaintiff  and  one  K.  entered  into  an 
agreement  whereby  plaintiff  in  consideration  of  $1.00  in  cash,  a  certain 
sum  to  be  paid  in  ten  days  and  a  payment  every  ninety  days  thereafter 
until  the  entire  purchase  price  should  be  paid,  agreed  to  sell  to  K.  cer- 
tain mining  stock,  a  lease  on  a  mining  claim  and  an  interest  in  a  tunnel 
site.  Upon  the  payment  of  the  amount  due  in  ten  days,  plaintiff  was  to 
assign  and  deliver  to  K.  the  lease,  and  the  mining  stock  and  a  deed  to 
the  tunnel  site  were  to  be  placed  in  escrow,  and  as  each  subsequent 
payment  was  made,  a  proportional  part  of  the  stock  was  to  be  deliv- 
ered, and  wheu  the  entire  amount  was  paid,  the  deed  to  the  tunnel  site 
was  to  be  delivered.  It  was  stipulated  that  the  contract  was  an  option 
to  purchase  all  of  the  property  at  the  price  named,  and  in  default  of 
said  payments  being  made,  the  mining  stock  and  deed  were  to  be  re- 
turned to  plaintiff.  K.  assigned  the  conti'act  to  defendant  who  made 
the  payment  stipulated  to  be  made  in  ten  days,  and  the  lease  was  as- 
signed and  delivered  to  defendant,  but  no  further  payments  were  made 
on  the  contract.  Held^  that  the  contract  was  an  option  to  defendant  to 
purchase  all  the  property,  but  as  each  payment  should  be  made  and  cer- 
tain property  should  be  delivered  to  defendant,  as  to  such  property  it 
would  become  a  completed  sale  and  the  option  would  continue  as  to  the 
balance.  That  the  assignment  and  delivery  of  the  lease  was  a  complete 
transfer,  and  plaintiff  could  not  compel  its  reassignment  upon  defend- 
ant's default.     Hardwick  v.  McClurg  et  al,  354. 

Evidence  —  Written  Instruments  —  Parol  Aorbements. — The 
terms  of  a  written  instrument  cannot  be  contradicted  by  parol  under- 
standings or  agreements.  Where  tlie  terms  employed  are  vague  or  am- 
biguous, attendant  circumstances,  and  the  acts  and  declarations  of  the 
parties  at  the  time  may  be  considered,  to  find  what  meaning  the  parties 
intended  to  convey  by  the  language  used,  but  not  to  add  to  or  detiuct 
from  the  contract     15. 

Maturity  of  Stock. — A  mutual  building  and  loan  association  in 
which  the  maturity  of  stock  is  largely  dependent  upon  its  earnings, 
has  no  power  to  contract  with  a  member  that  his  stock  will  mature  at 
a  definite  time.  The  Columbia  Buildinrj  and  Loan  Association  v,  Lyt- 
iUy  423. 

Evidence — Written  and  Parol  Contracts. — Evidence  of  a  prior 
or  contemporaneous  parol  agreement  is  never  admissible  to  vary  the 
terms  of  a  valid  written  contract  WiUon  v.  The  Union  DUtilling  Co. 
et  aZ.,  429. 
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Same. — In  an  action  to  recorer  money  collected  by  defendant  for 
plaintiff  upon  accounts  assigned  to  defendant  for  that  purpose  by  a 
written  contract,  wherein  defendant  agreed  to  pay  the  money  over  to 
plaintiff  as  cullected  after  deducting  his  reasonable  cost  and  charges, 
evidence  of  a  contemporaneous  agreement,  whereby  defendant  was  to 
employ  a  collector  at  a  certain  salary  per  week  and  expenses,  to  make 
the  collections,  was  inadmissible  in  defense  as  it  was  in  conflict  with 
the  written  contract.     lb. 

Mines  and  Mining — Sinking  Shaft. — A  contract  for  sinking  a  min- 
ing shaft  recited  that  the  mining  company  was  the  owner  of  a  certain 
**  lode  mining  claim  **  and  "  now  has  upon  said  lode  a  shaft  115  feet  in 
depth  and  desires  to  sink  the  same  an  additional  depth  of  110  feet.'^ 
Nothing  further  was  said  in  the  contract  about  sinking  the  shaft  on  the 
lode  or  vein.  In  an  action  on  the  contract  for  sinking  said  shaft,  de- 
fendant set  up  as  a  defense  that  the  shaft  was  not  sunk  all  the  way 
upon  the  vein,  but  departed  from  it.  Held  that  the  contract  did  not 
obligate  plaintiff  to  sink  the  shaft  on  the  vein,  and  that  the  meaning  of 
the  contract  was  that  the  shaft  could  be  extended  on  the  same  course 
and  in  the  same  direction  as  the  old  one.  The  Buckeye  Mining  and  Mill- 
ing Co.  V,  Carlson  et  al.^  446. 

Objections  Waived.— Plaintiff  conti-acted  to  sink  a  mining  shaft 
for  defendant  110  feet.  At  the  depth  of  seventy  feet  defendant  settled 
with  plaintiff,  paying  the  entire  amount  then  due.  In  an  action  on  the 
contract  for  the  balance  when  the  shaft  was  completed,  defendant 
claimed  damages  on  the  ground  that  when  the  shaft  had  been  sunk 
eighteen  feet  it  departed  from  the  vein  aud  continued  thereafter  in  the 
country  rock.  Held  that  defendant  by  settling  with  plaintiff  without 
objection  when  the  shaft  had  reached  a  depth  of  seventy  feet,  had 
placed  a  construction  upon  the  contract  that  the  shaft  was  not  required 
to  follow  the  vein,  and  was  precluded  from  putting  another  and  differ- 
ent construction  upon  it  after  the  entire  work  was  completed.     i&. 

Bills  and  Notes — Deeds  op  Trust— Extension  of  Time — Evi- 
dence— Parol  Contract  to  Vary  Writtkn. — Defendant  executed  to 
plaintiff  his  promissory  note  and  secured  the  same  by  a  deed  of  trust 
to  certain  real  estate.  Afterwards  defendant  sold  the  real  estate,  the 
purchaser  assuming  the  indebtedness  to  plaintiff.  After  the  debt  became 
due  a  written  agreement  of  extension  of  the  time  of  maturity  was  made  at 
the  request  of  the  purchaser  which  defendant  signed,  agreeing  that 
such  extension  should  not  discharge  or  impair  his  liability  as  maker  of 
the  note.  The  deed  of  trust  was  foreclosed  and  in  an  action  by  plain- 
tiff against  defendant  for  the  unsatisfied  balance  of  the  note,  defendant 
alleged  in  his  answer  that  contemporaneously  with  the  extension  agree- 
ment there  was  a  parol  agreement  between  plaintiff  and  defendant  to 
the  effect  that  in  case  of  default  in  the  payment  of  the  note  by  the  pur- 
chaser, or  in  case  plaintiff  elected  to  foreclose,  defendant  should  have 
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notice  so  as  to  protect  himself,  and  that  he  signed  the  extension  agree- 
ment upon  the  condition  of  such  parol  agreement,  and  that  the  deed  of 
trust  was  foreclosed  without  his  knowledge  and  without  any  notice 
being  given  him.  Held  that  such  parol  agreement  was  a  separate  inde- 
pendent promise  to  be  performed  before  the  power  in  the  trust  deed 
was  to  be  exercised  and  was  admissible  in  evidence  to  show  the  condi- 
tion upon  which  defendant  signed  the  extension  agreement  Mosier  o. 
KershoWy  453. 

Wateb  Riohts— Constbuotion  of  Ditch. --Plaintiff  contracted  with 
defendant  to  enlarge  and  complete  a  ditch  to  carry  water  from  a  certain 
river  to  defendant's  placer  mine  and  to  build  a  dam  across  the  river  thAt 
would  at  all  times  cause  a  sufficient  amount  of  the  water  of  the  river  to 
lluw  into  the  ditch  to  fill  the  same,  and  guaranteed  that  a  full  head  of 
water  should  flow  through  the  ditch  for  its  entire  length  for  a  period  of 
thirty  days  after  its  completion,  stating  what  was  to  be  understood  as 
a  full  head  of  water.  Because  of  a  scarcity  of  water  in  the  sti-eam  a 
full  head  could  not  be  turned  into  the  ditch  when  completed.  Held 
that  the  guarantee  in  the  contract  was  not  that  the  stream  would  supply 
the  amoimt  of  water,  but  only  that  the  ditch  should  be  capable  of  con- 
veying a  full  head  of  water  from  the  river  to  the  mine  if  there  was  suffi- 
cient water  in  the  river  to  supply  the  amount.  And  that  plaintiff  hav- 
ing turned  into  the  ditch  all  the  water  of  the  river  and  kept  the  same 
running  therein  for  thirty  days,  he  had  sufficiently  complied  with  that 
part  of  his  contract.  Flick  v.  The  Hafin'e  Peak  and  Elk  Rit>er  Canal  and 
Placer  Mining  Co,,  485. 

Samb — Construction  op  CoNTBAar. — Plaintiff  contracted  with  de- 
fendant to  enlarge  and  complete  a  ditch  of  certain  dimensions  and  a 
dam  to  turn  the  water  of  the  river  into  the  ditch,  and  guaranteed  that 
a  full  head  of  water  should  flow  through  the  entire  length  of  the  ditch 
for  thirty  days  immediately  after  completion.  After  the  completion  of 
the  ditch  and  before  the  commencement  of  an  action  by  plaintiff  to  en- 
force the  collection  of  tiie  balance  of  the  contract  price  for  the  work, 
defendant  notified  plaintiff  that  he  had  not  complied  with  the  condi- 
tions of  the  agreement  calling  his  attention  to  the  provision  that  a  full 
head  of  water  should  fiow  through  the  ditch  for  thirty  days,  and  ad- 
vised plaintiff  that  the  ditch  had  never  been  full  of  water  and  closed 
his  notice  with  this  language,  **  The  strength  and  capacity  of  the  ditch 
have  not  been  tested  in  accordance  with  the  terms  and  conditions  of 
said  contract."  Held  that  the  language  of  the  notice  was  a  construction 
of  the  contract  by  defendant  that  the  guarantee  in  the  contract  was  of 
the  capacity  of  the  ditch  and  not  that  the  river  should  supply  the  water, 
and  that  the  running  of  the  water  for  thirty  days  was  for  the  purpose 
of  testing  the  capacity  and  strength  of  the  ditch,  and  that  such  oonstruo- 
tion  of  the  contract  was  binding  on  defendant    lb. 

Construction  of  Ditch  — Accept  a  ncb—Waivkb, — Plaintiff  con- 
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tracted  with  defendant  to  enlarge  and  complete  a  diteh,  and  guaranteed 
that  a  fall  head  of  water  should  run  through  the  ditch  for  thirty  days 
after  its  completion.  All  the  water  in  the  stream  was  turned  into  and 
kept  running  through  the  ditch  for  thirty  days,  but  the  amount  was  in- 
sufficient to  supply  a  full  head.  Defendant  accepted  the  ditch,  took 
possession  and  proceeded  to  use  it  for  the  purposes  intended,  without 
protest,  and  acknowledged  liability  to  plaintiff  for  the  payments  speci- 
fied in  the  contract.  Held  that  defendant  waived  the  requirement  in 
the  contract  that  a  full  head  of  water  should  be  run  through  the  ditch 
for  thirty  days.     lb. 

Evidence— Parol  Agreement  not  Admissible  to  Vary  Writtbn 
GoNTRAOT. — Where  the  terms  of  a  written  contract  are  clear  and  ex- 
press, it  is  conclusively  presumed  that  all  prior  negotiations  were  merged 
into  the  written  contract,  and  evidence  of  conversations  and  nego- 
tiations between  the  parties  prior  and  leading  up  to  the  ezecution 
of  the  contract,  tending  to  contradict  or  vary  its  terms  is  not  admissi- 
ble,   lb. 

Conditional  Pkomissort  Note — Option  to  Pat  in  Specifio  Prop- 
erty.— A  contract  provided  that  for  certain  work  performed,  after  mak- 
ing certain  cash  payments,  defendant  was  to  execute  to  plaintiff  its  con- 
ditional note  for  the  balance,  to  be  secured  by  a  certain  number  of  shares 
of  defendant's  capital  stock,  with  the  condition  that  if  the  note  was  not 
paid  at  maturity,  the  stock  should  be  received  in  full  payment  of  the 
note.  Held  that  before  defendant  could  have  or  exercise  the  option  to 
pay  the  amount  in  capital  stock,  it  must  have  executed  and  delivered 
its  note  and  the  stock  to  plaintiff  at  the  time  specified  in  the  contract 
And  having  failed  to  do  so,  no  option  arose  in  its  favor,  and  plaintiff  was 
entitled  to  recover  the  amount  in  money.    lb. 

Conveyances— Specific  Performance— Mines  and  MiiriNO.— An 
agreement  to  convey  a  certain  described  part  of  a  mining  claim,  which 
required  a  simple  conveyance  of  the  land  without  exception  or  reservsr 
tion,  was  not  complied  with  or  satisfied  by  the  tender  of  a  deed  con- 
taining reservations  and  conditions  as  to  the  rights  of  the  contracting 
parties  to  follow  the  dip  of  veins  involved.  The  Lexington  Gold  Min- 
ing Co.  V.  The  Jefferson  Mining  Co.,  520. 

CONTRIBUTORY  NEGLIGENCE:  See  NEGLIGENCE. 

CONVERSION: 

Identity — Evidence. — In  an  action  to  recover  for  the  conversion  of 
certain  stoves  where  a  witness  testified  that  he  prepared  the  bill  of  sale 
of  the  property  to  plaintiffs,  rented  a  room  and  stored  the  goods  therein, 
and  that  the  constable  and  defendants'  attorney  broke  the  door  down 
and  took  the  stoves  and  that  they  were  the  same  stoves  involved  in  the 
suit,  in  the  absence  of  any  evidence  to  the  contrary,  was  sufficient  iden- 
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tity  of  the  propeity  to  authorize  a  recovery.    Fairbank9y  Morse  dt  Co.  o. 
Kent  A  Stuchfield,  35. 

Value  of  Pbopsbtt — ^Evidencs. — In  an  action  for  the  converaion 
of  certain  stoves,  where  the  stoves  were  new,  proof  of  the  whole- 
sale price  at  the  place  where  they  were  purchased  with  the  freight 
to  tlie  place  of  conversion  added,  is  a  sufficient  proof  of  value  at 
the  place  of  conversion  in  the  absence  of  any  evidence  to  the  con- 
ti-ary.     lb. 

Attachment — Action  for  Conversion — Estoppel. — Where  goods 
were  taken  under  an  attachment,  which  belonged  to  other  parties  than 
the  attachment  defendant,  a  judgment  sustaining  the  attachment  could 
have  no  effect  as  an  estoppel  against  the  owners  of  the  goods  in  an  ac- 
tion against  tlie  attachment  plaintiffs  for  convei-sion  of  the  goods,  nor 
in  anywise  affect  their  right  to  recover.     J&. 

ATTACHifKNT— Replevin — Dismissal. — Where  goods  belonging  to 
other  parties  tlian  the  attachment  defendant  were  taken  under  attach- 
ment, and  tlie  owners  replevied  the  goods  which  were  retaken  by  the 
plaintiffs  under  a  redelivery  bond,  and  the  replevin  suit  was  dismissed, 
the  judgment  of  dismissal  of  the  replevin  suit  would  have  no  effect  upon 
a  subsequent  suit  for  conversion  brought  by  the  owners  of  tlie  goods 
against  the  attachment  plaintiffs.     lb. 

Attachment — Demand. — Where  under  an  attachment,  property  is 
taken  belonging  to  other  parties  than  the  attachment  defendant,  the 
taking  is  wrongful  and  it  is  not  necessary  for  the  owners  to  make  de- 
mand for  the  goods  before  bringing  suit  for  conversion.  And  the  fact 
that  in  the  attachment  suit  plaintiff  recovered  judgment  and  the  attach- 
ment was  sustained,  has  no  bearing  upon  this  proposition.    lb. 

Pleading — Demand. — In  an  action  for  unlawful  conversion,  demand 
for  and  refusal  to  return  the  property  are  only  necessary  to  furnish  evi- 
dence of  the  convei-sion,  and  wlien  the  circumstances  are  sufficient  to 
prove  conversion  without  a  demand  and  refusal,  they  are  superfluous. 
The  Salida  Building  and  Loan  Association  v.  Davis,  294. 

Same. — In  an  action  for  unlawful  conversion  wliere  the  defendant 
lawfully  acquired  possession,  an  allegation  of  demand  and  refusal  is, 
l)erhaps,  necessary  to  make  a  good  complaint,  but  where  the  answer 
admits  the  conversion  and  justifies  the  act  by  the  assertion  that  the 
property  was  held  as  collateral  security  and  was  lawfully  applied  in 
payment  of  the  debt,  the  failure  to  allege  a  demand  and  refusal  in  the 
complaint  is  cured.     lb. 

Same— New  Trial — Surprise.— In  an  action  for  unlawful  conver- 
sion of  a  certificate  of  stock  where  the  answer  alleged  that  the  certifi- 
cate was  deposited  as  collateral  security  for,  and  applied  upon  payment 
of,  a  note,  which  was  denied  by  plaintiff's  replication,  evidence  by  plain- 
tiff that  she  had  paid  off  and  taken  up  the  note  was  not  sufficient  cause 
for  a  new  trial  on  the  ground  of  surprise.    The  existence  of  the  note 
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being  put  in  issue  by  the  pleadings,  defendant  should  have  had  it  in 
court  or  been  prepared  to  account  for  its  absence.    16. 

CONVEYANCES: 

Contracts  —  Specific  Perform ancb — Mines  and  Mining. — ^An 
agreement  to  convey  a  certain  described  part  of  a  mining  claim,  which 
requires  a  simple  conveyance  of  the  land  without  exception  or  reserva- 
tion, was  not  complied  with  or  satisfied  by  the  tender  of  a  deed  contain- 
ing reservations  and  conditions  as  to  the  rights  of  the  contracting  parties 
to  follow  the  dip  of  veins  involved.  The  Lexington  Gold  Mining  Co.  «. 
The  Jefferson  Mining  Co.,  520. 

Delivery  —  Acceptance  —  Authority  of  Attorney  to  Bind 
Cliknt.— An  attorney  at  law  merely  by  his  employment  as  legal  adviser 
is  not  authorized  to  accept  for  his  client  a  deed.  And  where  in  per- 
formance of  a  contract  to  convey  part  of  a  mining  claim,  the  grantor  ex- 
ecuted to  the  grantee,  a  deed  which  was  delivered  to  and  accepted  by 
the  attorney  for  the  grantee,  with  the  statement  that  it  would  be  ac- 
cepted by  his  client,  but  when  the  deed  was  presented  by  the  attorney 
to  his  client  it  was  promptly  rejected  on  the  ground  that  it  did  not 
comply  with  the  agi*eeroent  to  convey,  the  acceptance  by  the  attorney 
was  not  binding  on  his  client,  and  thei'e  was  no  acceptance  of  the  deed 
by  tlie  grantee.     lb. 

CORPORATIONS: 

Directors— Stockholders— Trusts  and  Trvbtbsb. — The  directors 
of  a  corporation  occupy  the  position  of  trustees  for  the  stockholders 
and  their  conduct  with  reference  to,  and  dealings  with,  the  corporate 
property  is  subject  to  the  closest  scrutiny,  and  the  utmost  good  f^ith  is 
required  In  the  exercise  of  the  powers  conferred  upon  them.  Mackey 
V.  Bwms  et  ai.,  6. 

Mining  Company-— Directors — Contracts. — Whei-e  a  mining  com- 
pany owned  a  claim  in  conflict  with  other  prior  claims,  and  the  com- 
pany being  without  means  the  8hai*eholders  donated  to  the  company 
part  of  the  shares  of  capital  stock  held  by  them  to  be  used  in  acquiring 
other  property,  and  some  of  the  dii-ectors  having  individually  pur- 
chased the  conflicting  claims,  a  transaction  by  which  the  individual 
directors  conveyed  to  the  company  the  conflicting  claims  in  considera- 
tion of  part  of  the  shares  of  capital  stock  that  had  been  turned  into  the 
treasury  of  the  company  for  that  purpose,  does  not  come  within  the 
rule  that  makes  a  contract  for  the  purchase  of  property  of  a  corporation 
by  the  directors  void  ah  initio,     lb. 

Same. — ^Where  a  mining  company  was  involved  in  litigation  by  a 
number  of  adverse  suits  growing  out  of  conflicts  with  senior  locations, 
and  the  company  had  no  money  and  no  credit  by  which  it  could  raise 
money,  and  certain  of  the  directors  of  the  company  individually  poj^ 
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chased  tbe  conflicting  claims,  and  by  unanimous  vote  of  the  directors 
conveyed  the  claims  to  the  company  in  exchange  for  shares  of  capital 
stock  of  the  company,  which  had  been  donated  to  the  company  by 
shareholders  for  the  purpose  of  acquiring  other  property,  and  the  trans- 
action saved  the  company  from  its  financial  difficulties  and  proved 
greatly  beneficial  to  every  one  of  its  shareholders,  a  court  of  equity  will 
not  listen  with  much  satisfaction  to  the  complaint  of  one  of  the  bene- 
ficiaries of  the  transaction  who  seeks  to  have  it  annulled,  and  will  not 
set  aside  such  ti-ansactiou  upon  any  slight  showing.     lb. 

DiBBCTOKS — PuBciiASB  OP  CbiiPORATE  PROPERTY. — All  purchases  of 
corporate  property  or  assets  by  a  director  or  dii'cctors  of  the  corporation 
are  not  absolutely  void.     lb. 

Same — Ratification. — Where  four  of  the  five  directors  of  a  mining 
company  individually  purchased  several  older  claims  which  confiicted 
with  that  of  the  company  and  afterwards  conveyed  the  claims  to  the 
company  in  exchange  for  shares  of  the  capital  stock  of  the  company 
that  had  been  donated  to  the  company  by  the  shareholders  for  the  pur- 
pose of  acquiring  other  property,  and  after  receiving  the  stock  the  di- 
rectors notified  all  the  stockliolders  that  they  could  share  in  the  stock 
thus  received  in  proportion  to  the  amount  of  stock  of  the  company  held 
by  them  and  at  the  same  price  they  paid  for  it,  and  all  of  the  stock- 
holders except  one  accepted  and  complied  with  the  proposition,  and 
that  one  was  a  director,  and  was  present  at  the  time  and  fixed  the  price 
at  which  the  stock  should  be  taken  by  the  other  directors  and  made  the 
motion  upon  which  the  exchange  was  made,  there  was  a  ratification  of 
the  action  of  the  directoi*s  by  the  stockholders  as  full  and  complete  as 
if  they  had  originally  participated  in  and  expressly  authorized  the  trans- 
action,   lb. 

CoKTBACTS — Directors — Stockholders. — Where  certain  of  the  di- 
rectors of  a  raining  company  individually  purchased  several  claims  in 
conflict  with  that  of  the  company,  and  agreed  to  deliver  to  the  owners 
of  the  claims  as  part  of  the  purchase  price,  within  a  certain  time,  a 
certain  number  of  shares  of  the  capital  stock  of  the  company,  and  the 
individual  directors  then  transferred  the  claims  to  the  company  in  ex- 
change for  shares  of  the  capital  stock,  and  the  company  as  part  of  the 
consideration  issued  directly  to  the  original  owners  the  shares  agreed 
to  be  given  them  by  the  directors,  the  original  owners  of  the  claims  did 
not  become  shareholders  in  the  company  until  the  issuance  to  them  of 
the  stock,  and  could  not  as  stockholdei-s  of  the  company  maintain  an 
action  to  set  aside  the  transaction  between  the  company  and  the  in- 
dividual directors  by  which  the  stock  was  exchanged  for  the  claims,  as 
the  exchange  was  completed  before  they  became  stockholders.     lb. 

Same.— Where  the  individual  directors  of  a  mining  company  pur- 
chased several  conflicting  claims  for  which  they  agreed  to  deliver  to  the 
owners  of  the  claims  as  part  of  the  purchase  price,  within  a  certain 
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time,  a  certain  number  of  the  shares  of  the  capital  stock  of  the  com- 
pany, the  fact  that  the  individual  directors  when  purchasing  the  claims 
stated  that  they  intended  to  convey  the  claims  to  the  company,  and  at 
the  request  of  the  owners  stipulated  in  writing  that  they  would  so  con- 
vey them,  did  not  constitute  the  directors  trustees  of  the  company  in 
tlie  purchase,  unless  in  fact  tlie  directors  were  acting  for  and  hy  au- 
thority of  tlie  company,  so  as  to  make  the  sale  of  the  claims  a  transac- 
tion between  the  owners  of  the  claims  and  the  company  that  would  make 
the  claim  owners  equitable  share  owners  in  the  company.  Neither  did 
a  resolution  adopted  by  the  board  of  directors  after  the  property  had 
been  purchased  by  the  individual  directors,  authorizing  the  president 
and  secretary  of  the  company  to  purcliase  the  claims  *'  from  the  pres- 
ent owners "  and  to  issue  in  payment  therefor  treasury  stock  of  the 
company,  a  certain  amount  in  lieu  of  the  cash  paid  by  the  purchasers 
and  a  certain  other  amount  given  in  payment  of  the  claims  by  the  pur- 
chasers, make  the  original  owners  of  the  claims  equitable  share  owners 
in  the  company.     lb. 

Corporate  Acts — Stockholders. — Corporate  acts  which  may  be 
lawfully  done,  and  are  done,  by  the  consent  or  authority  of  all  the  then 
stockholders  cannot  be  questioned  by  one  who  afterwards  becomes  a 
stockholder.     lb. 

Parties — Res  Judicata. — Where  six  directors  of  a  corporation  for 
tliemselves  as  directors  and  themselves  and  all  others  similarly  situated 
as  stockholders  brought  an  action  against  the  corporation  and  tlie  only 
remaining  director  as  defendants  joining  a  third  party  as  trustee  for  the 
defendant  director,  and  the  corporation  answered  admitting  and  adopt- 
ing the  allegations  of  the  complaint,  and  afterwards  another  action  was 
brought  by  the  corporation  as  plaintiff  and  against  the  same  director 
of  the  corporation  as  defendant,  involving  the  same  subject-matter, 
there  was  a  sufficient  identity  of  parties  in  the  two  actions  to  make  the 
judgment  in  the  former  action  res  Judicata  in  the  latter.  The  Monte- 
zuma Cattle  Co.  V.  Dake,  139. 

Same.— A  judgment  for  defendant  in  an  action  by  a  corporation  against 
one  of  its  directors  to  cancel  a  promissory  note  and  chattel  mortgage, 
alleging  fraud  and  deceit  of  defendant  and  praying  for  an  accounting 
of  all  property  of  the  plaintiff  taken  possession  of  or  disposed  of  by  de- 
fendant, where  the  final  judgment  was  rendered  after  the  foreclosure  of 
the  chattel  mortgage,  was  res  judicata  in  a  subsequent  action  between 
the  same  parties  for  damages  growing  out  of  the  foreclosure  of  the  same 
chattel  mortgage  and  which  also  prayed  for  an  accounting.     lb. 

MisiroMER — Admendments — Parties. — Where  there  are  two  exist- 
ing corporations,  one  The  Denver  &  Rio  Grande  Railway  Company  and 
the  other  The  Denver  &  Rio  Grande  Railroad  Company  and  suit  was 
brought  against  the  former  under  its  corporate  name,  and  service  was 
had  upon  it  and  it  answered,  and  during  the  trial  it  was  developed  that 
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the  latter  corporation  should  have  been  saed,  it  was  error  to  allow  an 
amendment  substituting  the  latter  corporation  for  the  former  as  de* 
fendant  by  changing  ^*  Railway  "in  the  corporate  name  to  '*  Railroad'* 
on  the  ground  that  it  was  a  misnomer.  The  Denver  A  Rio  Orande  Rail- 
road Co,  V.  Loveland  et  aL,  140. 

Liability  of  Dibbctors — Failube  to  File  Repobt. — Under  sec- 
tion 491,  Mills'  Ann.  Stats.,  requiring  corporations  to  file  annual  reports 
and  in  case  of  failure  making  the  dii*ectors  pemonally  liable  for  all 
debts  contracted  during  the  year  precediog  the  time  when  the  reports 
should  have  been  filed  and  until  such  report  shall  be  filed,  the  fact  that 
the  corporation  had  no  debts  prior  to  the  time  the  annual  report  was 
due  to  be  filed  is  no  defense  to  an  action  against  the  directors  for  a  debt 
contracted  after  the  time  the  report  should  have  been  filed  and  before 
it  was  filed.    Thatcher  et  al,  «.  Salomon  et  al.,  150. 

Same— Filing  Cebtificatk  of  Paid-up  Capital. — In  an  action 
against  the  directors  of  a  corporation  to  hold  them  personally  liable  for 
a  debt  of  the  corporation  for  having  failed  to  file  the  annual  report  re- 
quired by  section  491,  Mills'  Ann.  Stats.,  it  is  no  defense  to  show  that 
prior  to  the  time  the  debt  was  contracted  a  certificate  of  fully  paid-up 
capital  stock  had  been  filed  with  the  county  clerk  of  the  county, 
wherein  the  business  of  the  corporation  was  conducted,  but  such  certif- 
icate must  be  shown  to  have  l>een  filed  and  recorded  both  in  the  office 
of  such  county  clerk  and  in  the  office  of  the  secretary  of  state  before  it 
is  a  defense  to  such  action.     lb. 

Liability  of  Directors.— Under  section  491,  Mills'  Ann.  Stats., 
making  the  directors  of  a  corporation  personally  liable  for  debts  of  the 
corporation  for  failing  to  file  the  annual  report  therein  required,  the 
directors  are  liable  for  all  debts  contracted  during  the  time  of  default, 
whether  the  same  are  due  during  said  time  or  come  due  after  such  de- 
fault is  terminated.     lb. 

Same — Evidence.— In  a  suit  to  enforce  the  personal  liability  of  the 
directors  of  a  corporation  for  the  debt  of  the  corporation,  the  burden 
of  proof  is  on  the  plaintiff  to  show  that  the  debt  is  a  valid  obligation 
and  liability  of  the  corpoi-ation  and  that  it  was  contracted  during  the 
time  in  which  the  corporation  was  in  default  for  failure  to  make  its 
annual  report  The  evidence  of  this  case  examined  and  held  sufficient 
to  established  the  personal  liability  of  the  directors  of  a  corporation. 
16. 

Annual  Repobts — Liability  of  Dirbotobs. — Where  a  foreign  cor- 
poration filed  with  the  secretary  of  state  on  February  20,  1896,  its  cer- 
tificate appointing  an  agent  and  the  other  credentials  required  by  stat- 
ute to  authorize  such  corporation  to  do  business  in  this  state,  and  on 
February  13,  1897,  filed  its  annual  financial  report  as  required  by  sec- 
tion 491,  Mills'  Ann.  Stats.,  the  corporation  was  not  in  default  in  the 
filing  of  such  annual  report,  so  as  to  make  its  directors  personally  liable 
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for  its  debts.  No  sach  report  was  required  to  be  filed  within  sixty  days 
after  the  first  day  of  January,  1896.  Fra9er  A  Chalmers  v.  The  Mine» 
Leasing  Co,  et  a2.,  444. 

AB810MMBNT  OF  CLAIM — ^DESCRIPTION. — An  assignment  of  a  claim 
against  The  Colorado  School  Land  Leasing  and  Mining  Company  in 
which  assignment  the  words  were  transposed  and  the  claim  described 
as  against  The  Colorado  School  Land  Mining  and  Leasing  Company 
was  a  sufficient  description  to  identify  the  claim,  and  the  assignment 
was  not  invalid  because  of  such  mistake  in  the  name  of  the  corpora- 
tion. The  Colorado  School  Land  Leasing  and  Mining  Co.  v.  Ponicic, 
478. 

Mines  and  Mixing — Prinoipal  and  Agent— Lbasbs— Authositt 
OP  Agent. — Where  the  superintendent  of  a  mining  company  was  au- 
thorized by  resolution  of  the  board  of  directors  to  make  leases  for  the 
company  in  the  first  instance,  to  take  effect,  however,  only  upon  ap- 
proval of  the  vice  president  of  the  company,  after  a  lease  had  been  so 
executed  and  approved,  the  authority  of  the  superintendent  and  vice 
president  with  reference  thereto  was  exhausted  and  no  modification  or 
change  could  be  made  in  the  terms  thereof,  except  by  the  boai-d  of 
directors,  and  in  an  action  by  the  company  against  the  superintendent 
to  recover  royalties  collected  on  such  lease,  he  cannot  defend  by  show- 
ing that  he  had  modified  the  lease  so  as  to  reserve  a  smaller  royalty, 
and  it  is  immaterial  to  show  that  such  modification  was  with  the  con- 
sent of  the  vice  president  or  other  individual  member  of  the  board  of 
directors.     The  Aliunde  Consolidated  Mining  Co.  v.  Arnold,  542. 

COSTS: 

Practice — Judgments— New  Trials. — In  an  adverse  suit  between 
the  ownera  of  two  conflicting  mining  claims,  where  after  judgment  was 
entered  it  was  on  motion  of  the  successful  party  amended  so  as  to  in- 
clude an  attorney's  fee  and  the  expense  of  adverse,  in  accordance  with 
a  stipulation  between  the  parties  made  before  trial,  the  sums  thus  in- 
cluded in  the  judgment  were  a  part  of  the  judgment  and  not  costs  that 
would  have  to  be  paid  by  the  losing  party  to  entitle  him  to  a  new  trial 
under  section  272  of  the  Code,  giving  to  the  losing  party  in  an  action  for 
the  possession  of  realty  a  new  trial  as  a  matter  of  right  upon  the  pay- 
ment of  all  costs  before  the  firet  day  of  the  next  term  of  court.  The 
Hiwassee  Gold  Mining  Co.  v.  The  Hotchkiss  Mountain  Mining  and  ReduC' 
lion  Co,,  22. 

Practice — Judgments — Plaintiff  Suing  as  Poor  Person. — The 
court  may  upon  proper  showing  allow  a  plaintiff  to  prosecute  his  suit 
as  a  poor  person  without  having  to  pay  his  costs,  but  in  case  of  judg- 
ment against  such  plaintiff  or  of  nonsuit  by  him,  the  court  must  enter 
judgment  against  him  for  costs  and  it  is  error  not  to  do  so.  The  CoUh 
rado  Fuel  A  Iron  Co.  v.  Menapace,  200. 
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Attobmkyb'  Fees— PBA.CTICB.— In  an  action  to  foreclose  a  mortgage 
which  provided  for  a  reasonable  attorney's  fee  to  be  taxed  as  costs  in 
favor  of  plaintiff,  it  was  not  error  to  hear  evidence  as  to  the  reasonable 
value  of  the  services  of  plaintifTs  attorney  after  the  court  had  sustained 
a  motion  for  judgment  on  the  pleadings  in  plaintiff's  favor.    Borcherdt 

V.  Favor,  406. 

Judgments— Witness  Fees. — Where  plaintiff  recovered  a  judgment 
against  defendant  for  a  certain  sum  and  costs  and  witness  fees  for  plain- 
tiff's witnesses  were  taxed  as  costs,  the  witnesses  had  no  claim  against 
the  judgment  defendant  but  must  look  to  the  plaintiff  for  their  fees, 
and  such  witnesses  could  not  by  assigning  their  fees  give  tbe  assignee 
a  cause  of  action  against  defendant.  Costs  are  recovered  as  part  of  the 
Judgment  and  are  payable  to  the  person  who  recovers  the  judgment. 
Flint  et  al.  v,  Hubbard  et  oZ.,  464. 

Pleading — Compensation  of  Custodian— Obdeb  of  Coubt— Evi- 
dence.— Where  a  sheriff  levied  an  execution  on  peiishable  property  and 
appointed  a  custodian  and  in  his  return  fixed  the  compensation  of  the 
custodian,  which  on  motion  to  retax  was  reduced  and  fixed  at  a  smaller 
sum  by  order  of  the  court,  in  an  action  against  the  sheriff  and  the  sure- 
ties on  his  bond  to  recover  the  balance,  it  was  not  necessary  to  specially 
plead  the  order  of  court  fixing  the  compensation,  but  was  sufficient  to 
allege  what  the  taxable  costs  were  by  stating  the  amount,  and  the  order 
of  coui*t  was  admissible  in  evidence  to  prove  the  allegation.  Blyth  et 
al.  V.  The  People,  526. 

Executions — Compensation  of  Custodian. — Where  an  execution 
is  levied  on  personal  property  and  a  custodian  is  appointed  to  take 
charge  thereof,  the  compensation  of  such  custodian  must  be  allowed  by 
the  court,  and  is  limited  to  $2.50  per  day.  Compensation  of  a  custodian 
fixed  by  the  sheriff  is  not  taxable  as  costs  in  tbe  case.     lb. 

Same — Action  upon  Shebiff's  Bond — Evidence. — In  an  action 
upon  a  sheriff's  bond  to  recover  money  collected  by  him  upon  an  execu- 
tion, where  the  answer  admitted  the  levy  and  the  amount  the  property 
was  sold  for,  and  the  only  issue  was  as  to  the  amount  of  compensation 
of  a  custodian  to  be  taxed  as  costs,  an  order  of  court  fixing  the  com- 
pensation of  such  custodian  and  requiring  the  sheriff  to  pay  the  balance 
to  the  judgment  plaintiff  was  conclusive  upon  the  sureties  on  the  sher- 
iff's bond,  and  it  was  no  defense  to  show  that  the  custodian  was  the 
purchaser,  and  that  the  purchase  price  only  paid  the  sheriff's  cost  and 
amount  allowed  the  custodian  by  the  sheriff,  and  that  the  sheriff  re- 
ceived no  money  from  the  purchaser.    lb. 

COUNTY  COURTS: 

Jubisdiction — Mandamus. — The  county  court  is  a  court  of  record 
and  has  jurisdiction  to  issue  the  writ  of  mandamus.  Mann  v.  The  Peo- 
ple, 476. 
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county  warrants: 

Action  upon — Mandamus. — An  action  for  a  money  Jndgment  can- 
not be  maintained  against  a  county  upon  a  county  warrant  Man- 
damus is  tiie  proper  remedy  whether  the  money  applicable  to  the  pay- 
ment of  the  wari*ant  has  been  collected  and  its  payment  refused,  or 
whether  the  board  of  commissioners  failed  to  leyy  the  proper  tax 
from  which  the  warrant  could  be  paid,  in  the  one  case  against  the 
treasurer  to  compel  payment  and  in  tlie  other  against  the  board  to 
compel  the  levy  of  the  tax.  The  Board  of  County  CommisHonert  (/ 
Orand  County  v.  The  People^  215. 

JuoGMBNTS— Levy  of  Taxrs — Mandamus— Pleading. — ^In  an  ac- 
tion of  mandamus  to  compel  a  board  of  county  commissioners  to  leyy 
a  tax  to  pay  a  judgment  against  the  county  where  the  petition  shows 
that  the  judgment  was  rendered  npon  county  warrants,  the  relator 
must  make  the  same  showing  that  he  would  have  to  make  if  the  action 
had  been  brought  upon  the  warrants,  and  unless  the  petition  shows 
that  the  board  has  failed  to  levy  the  tax  it  was  required  by  law  to  levy 
to  pay  such  warrants,  it  fails  to  state  a  cause  of  action.  It  is  not  suf- 
ficient to  allege  that  the  board  has  failed  and  refused  to  levy  a  tax  to 
pay  the  judgment.    lb. 

DAMAGE: 

Refusal  to  Compete— Notice— Injunction. — Where  an  architect 
had  solicited  bids  from  contractors  for  the  construction  of  a  building, 
a  notice  to  the  architect  signed  by  members  of  a  builders*  association 
to  the  effect  that  they  would  decline  to  bid  on  the  building  if  plaintifTs 
bid  was  received  in  competition,  and  evidence  that  on  account  of  such 
notice  the  architect  refused  to  consider  plaintiff^s  bid,  was  insufficient 
to  sustain  a  judgement  for  damage  or  injunction  against  the  associa- 
tion or  the  members  signing  the  notice,  where  the  evidence  showed 
that  not  more  than  one  fourth  of  the  contractors  of  the  city  where  the 
building  was  to  be  ei*ected  were  members  of  the  association.  The 
Master  Builders*  Association  et  al.  v,  Domascio  et  al.,  25. 

Same. — A  verbal  notice  by  a  member  of  a  builders*  association  to 
an  architect  to  the  effect  that  if  he  received  any  bid  from  plaintiff  for 
the  construction  of  a  contemplated  building  that  each  of  the  members 
of  the  association  would  refuse  to  bid  upon  the  work  or  allow  any  one 
else  to  do  ro  and  thereby  financially  ruin  and  destroy  the  business  of 
the  architect  by  inducing  others  to  desist  from  patronizing  or  employ- 
ing him,  and  a  statement  that  it  was  the  intention  of  the  members  of  the 
association  to  protest  against  the  plaintiff  doiug  any  work  or  labor  for 
any  of  the  architects  within  the  city,  in  the  absence  of  'evidence  that 
the  member  giving  the  notice  was  authorized  to  speak  for  the  associa- 
tion or  the  members  thereof  is  insufficient  to  sustain  a  judgment  for 
damages  or  an  injunction  against  the  association  or  the  members 
thei*eof.    lb. 
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DEEDS  OF  TRUST  :  See  MORTGAGES. 

DISTRICT  COURT  CLERKS  : 

Official  Bonds — ^Death  of  Surety — New  Bond. — Where  one  of 
the  sureties  on  the  official  bond  of  a  district  court  clerk  died  and 
upon  the  suggestion  of  one  of  the  judges  of  the  court  he  executed  a 
new  bond  witli  other  suraties  and  filed  it  with  the  secretary  of  state, 
but  it  did  not  appear  that  the  bond  was  ever  accepted  or  approved  by 
any  judge  of  the  court,  and  there  was  no  evidence  that  any  such  judge 
knew  of  its  existence,  and  no  order  was  ever  entered  of  record  requir- 
ing the  clerk  to  file  such  new  bond  as  provided  in  section  8299,  Mills* 
Ann.  Stats.,  such  bond  was  not  an  official  bond  and  no  recovery  could 
be  had  against  the  sureties  thereon.     Sullivan  et  al,  v.  The  People,  303. 

Same — Presumption. — The  official  bond  of  a  district  court  clerk 
does  not  become  insufficient  merely  because  of  the  removal  from  the 
county,  death  or  insolvency  of  one  of  the  sureties,  and  where  thero  is 
no  record  of  any  order  requiring  a  new  bond  or  of  any  inquiry  into  the 
sufficiency  of  the  old  one  after  the  death  of  a  surety,  it  will  be  pre- 
sumed that  the  judge  of  the  court  complied  with  his  statutory  duty, 
inquired  into  the  sufficiency  of  the  bond  and  found  it  sufficient.    lb, 

DIVORCE  AND  ALIMONY  : 

Jurisdiction — Appellate  Practice. — Where  the  defendant  in  a 
decree  for  divorce  and  alimony  was  cited  for  contempt  for  failure  to 
pay  alimony  and  answered  that  subsequent  to  the  rendition  of  the  de- 
cree he  had  settled  in  full  the  decree  for  alimony  in  pursuance  of  a 
contiuct  between  him  and  plaintiff,  and  prayed  for  an  order  declaring 
said  decree  for  alimony  satisfied,  and  upon  a  hearing  the  court  denied 
the  petition  of  defendant  and  ordered  that  he  pay  alimony  as  ordered 
in  the  original  decree,  the  court  of  appeals  has  no  jurisdiction  to  review 
such  order.    Meias  v.  Meiss,  78. 

EJECTMENT  : 

Practice— Estates  op  Decedents.— Where  by  will  one-half  in- 
terest in  real  estate  was  left  to  the  widow  for  life  with  remainder  to 
the  children  and  the  other  half  was  left  in  fee  to  the  children,  the 
children  could  not  maintain  ejectment  against  the  widow  prior  to  par- 
tition, and  an  equitable  suit  is  a  proper  remedy  to  ascertain  the  rights 
of  the  parties.  Cotoell  et  al  v.  The  South  Denver  Real  Estate  Co.  et 
aly  108. 

ELECTIONS  : 

Cities- Change  from  Second  to  First  Class— City  Aldbbmbit. 
— ^Where  a  city  of  the  second  class  was  by  proclamation  of  the* gov- 
ernor changed  to  a  city  of  the  first  class  in  February,  1901,  the  alder- 
men of  the  different  wards  elected  at  the  April,  1000,  election  would 


604  Ikdbx. 

ELECTIONS— Continued. 

hold  over  until  the  expiration  of  their  terms  in  April,  1002,  but  an 
alderman  should  be  elected  for  each  ward  at  the  April  election,  1901, 
for  a  term  of  two  years,  so  that  for  the  first  year  and  until  April,  1902, 
the  city  would  have  two  aldermen  for  each  ward  instead  of  one  as  is 
provided  by  statute  for  cities  of  the  first  class.  Harria  v.  Chambera  et 
cU.,  260. 

EMPLOYER  AND  EMPLOY^  : 

Wagks—Splittino  Demands — Reducing  Amount. — A  creditor  may 
not  split  up  his  demand  so  as  to  make  several  causes  of  action  out  of 
one  without  the  consent  of  his  debtor,  but  he  may  abate  a  portion  of 
his  claim  without  asking  his  debtor's  permission.  And  where  an  em- 
ploy^  assigned  his  wages  for  a  month,  stating  the  amount  and  that  it 
was  all  that  was  owing  to  him,  the  employer  cannot  object  to  the  as- 
signment on  the  ground  that  the  amount  assigned  was  less  than  the 
amount  due  the  assignor.  The  Colorado  School  Land  Leasing  and  Min- 
ing Co,  t>.  Ponickj  478. 

Wages — Loan  to  Manager — Evidence. — Where  employes  of  a  cox^ 
poration  were  ififormed  by  the  company's  manager  that  the  money  had 
not  come  to  pay  them,  and  that  if  they  would  wait  a  few  days  they 
should  receive  their  pay  with  interest,  which  proposition  the  employ^ 
accepted,  and  afterwards  at  different  times  payment  was  promised  by 
officers  of  the  company,  it  was  not  a  loan  of  their  wages  to  the  man- 
ager, but  an  extension  of  time  to  the  company  for  payment.    lb, 

EQUITY  JURISDICTION: 

Multiplicity  op  Suits — Injunction— Sewer  Taxes — ^Vom  Ab- 
SESSMRNT.— For  the  purpose  of  preventing  a  multiplicity  of  suits,  a 
court  of  equity  will  take  jurisdiction  of  an  action  by  real  estate  owners 
in  a  sewer  district  in  a  city  suing  on  behalf  of  themselves  and  all  other 
persons  similarly  situated  and  interested,  against  the  city  and  its  treaa- 
urer  to  restrain  the  enforcement  of  a  void  assessment  of  a  special  tax 
against  their  property  for  the  purpose  of  constructing  a  sewer.  Du- 
mars  et  at,  v.  The  City  of  Denver  et  ai.,  375. 

Removing  Cloud  from  Title— Void  Assessment  of  Taxes. — 
Where  an  assessment  of  a  special  tax  against  the  real  estate  of  a  district 
for  the  purpose  of  constructing  a  sewer  is  void,  and  the  defects  which 
render  it  void  are  not  of  record,  but  prima  facie  the  proceedings  are 
regular  and  valid  and  sufficient  to  create  a  cloud  upon  the  title  to  real 
estate  in  the  district,  a  court  of  equity  will  assume  jurisdiction  to  re- 
strain the  enforcement  of  the  assessment,  and  to  remove  the  cloud.    lb. 

Justice  of  the  Peace— Jurisdiction — Appeal.— A  justice  of  the 
peace  has  no  equitable  jurisdiction.  And  where  an  action  was  brought 
before  a  justice  of  the  peace  upon  a  covenant  in  a  deed  to  pay  taxes, 
and  defendant  interposed  a  defense  requiring  affirmative  equitable 
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lief  in  the  reformation  of  the  deed,  the  justice  of  the  peace  had  no 
Jurisdiction  and  the  county  court  acquired  no  jurisdiction  on  appeal. 
Roseiigrdve  v.  Clellandf  474. 

ESTATES  OF  DECEDENTS: 

MoRTOAOBS— Bills  and  Notes.— Where  an  administratrix  pursuant 
to  an  order  of  the  court  negotiated  a  loan  for  the  henefit  of  the  estate, 
executing  therefor  her  not«  and  a  deed  of  trust  of  real  estate  belonging 
to  the  estate,  and  upon  default  in  the  payment  of  interest  the  holder  of 
the  note  foreclosed  the  deed  of  trust  according  to  its  terms  and  bid  in 
the  propei*ty  for  less  than  the  amount  of  the  note,  and  afterwards  in 
consideration  of  a  quitclaim  deed  from  the  heirs  transferred  the  note 
to  one  of  the  heirs,  such  heir  was  not  entitled  to  an  allowance  against 
the  estate  for  the  balance  due  on  the  note.  Hamilton^  Administratrix 
et  aLj  V,  Fowler^  7(5. 

MoBTOAOES — Executors.— Where  the  executors  of  an  estate  loaned 
money  of  the  estate,  taking  a  note  secured  by  a  deed  of  trust  on  real 
estate,  at  a  foreclosure  sale  of  the  real  estate  the  executors  could  pur- 
chase the  property  in  their  individual  capacity.  Perkins  et  al,  as  Exec- 
utors V,  Adams  et  aLy  96. 

Samk — Attachment. — Where  two  executors  of  an  estate  loaned 
money  of  the  estate,  taking  a  note  payable  to  them  as  executors  and 
secured  by  a  deed  of  trust  on  real  estate,  and  default  being  made  the 
executora  requested  the  foreclosure  of  the  deed  of  trust,  and  at  the  « 
foreclosure  sale  one  of  the  executors  bid  in  the  property,  in  reality  for 
the  estate,  and  the  purchase  price  was  credited  on  the  note,  but  the 
trustee^s  deed  conveyed  the  propei'ty  to  him  in  his  individual  capacity 
and  name,  reciting  that  he  was  the  highest  and  best  bidder  and  acknowl- 
edging receipt  of  the  purchase  price,  which  deed  was  duly  recorded, 
attaching  creditors  of  the  individual  executor  who  had  no  actual  notice 
that  the  property  was  purchased  for  the  estate  and  who  levied  upon  the 
property  as  the  property  of  the  individual  executor  and  for  his  in- 
dividual debt  acquired  a  lien  superior  to  the  equitable  title  of  the  es- 
tate,    lb. 

Practice — Ejectment. — Wliere  by  will  one-half  interest  in  real  es- 
tate was  left  to  the  widow  for  life  with  remainder  to  the  children  and 
the  other  half  was  left  in  fee  to  the  children,  the  children  could  not 
maintain  ejectment  against  the  widow  prior  to  partition,  and  an  equita- 
ble suit  is  a  proper  remedy  to  ascertain  the  right  of  the  parties.  Cowell 
et  al.  V.  The  South  Denver  Real  Estate  Co.  et  al.,  108. 

Practice— Parties — Action  to  Set  Aside  Deed — Waiver. — In  an 
action  against  the  purchasers  to  set  aside  a  sale  of  real  estate  made  by 
the  widow  as  executrix,  she  is  a  proper  and  necessary  party,  but  where 
the  defendants  fail  to  raise  the  objection  either  by  demurrer  or  answer 
the  objection  is  waived.    lb. 
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PowEKS  OF  ExBGUTOBS  TO  CoN  V£Y. — Ao  estate  which  descends  to  mn 
heir  by  law  or  is  devolved  on  him  by  will  cannot  be  divested  or  taken 
away  by  the  exercise  of  a  power  given  to  an  ezecator  unless  the  inten- 
tion is  clearly  and  unmistakably  expressed,  and  its  use  essential  to  the 
execution  of  the  evident  purpose  of  the  testator.    lb. 

Wills — Executors — Power  of  Disposal  of  Estate. — ^Whcre  a 
widow  is  vested  by  will  with  a  life  estate  to  one-half  interest  in  real  es- 
tate with  remainder  to  the  children  and  the  other  half  is  vested  in  fee 
in  the  children,  a  power  to  the  widow  as  executrix  to  dispose  of  the 
property  for  tbe  best  iuterest  of  the  estate,  will  be  held  to  be  a  naked 
power  and  limited  to  the  estate  vested  in  her  by  the  will,  unless  the 
word^  of  the  will  clearly  indicate  a  larger  power,  and  a  larger  power  is 
necessaiy  to  effectuate  the  intentions  of  the  testator.    lb. 

Same — Pleading. — Where  a  testator  after  directing  his  debts  to  be 
paid  and  certain  bequests  to  his  children,  left  one  half  of  his  residuary 
estate  to  his  widow  for  life  with  remainder  in  fee  to  the  children  and 
the  other  half  in  fee  to  the  children,  and  authorized  the  widow  as  exec- 
utrix to  dispose  of  any  and  all  of  the  real  estate  upon  such  terms  as  in 
her  judgment  would  be  for  the  best  interest  of  tbe  estate,  and  author- 
ized her  to  make  deeds  and  provided  that  the  same  should  vest  in  the 
grantees  good  title  in  fee,  in  an  action  by  the  children  to  set  aside  a 
conveyance  of  real  estate  made  by  the  executrix,  a  complaint  that  avers 
that  the  executrix  raceived  from  other  sources  more  than  enough  money 
to  pay  all  the  debts  and  legacies,  and  shows  that  the  sale  was  not  neces- 
sary to  cari*y  out  the  purpose  of  the  testator,  stated  a  cause  of  action 
and  it  was  error  to  refuse  to  allow  plaintiffs  to  introduce  any  evidence 
to  support  such  complaint.     lb. 

Limitation. — Where  there  was  no  effort  to  prove  a  claim  against  the 
estate  of  a  deceased  debtor,  nor  to  secure  the  permission  of  the  county 
court  to  foreclose  within  one  year  a  deed  of  trust  by  which  the  debt 
was  secured,  the  fact  that  the  holder  of  the  note  thereby  lost  his  right 
to  foreclose  his  security,  until  the  act  of  1895  (Session  Laws,  1895,  page 
253)  was  adopted,  would  not  stop  the  running  of  the  statute  of  limita- 
tion nor  extend  the  time  within  which  an  action  must  be  brought  to 
foreclose  the  deed  of  trust.     McOovney  v,  OvoiUim,  284. 

ESTOPPEL: 

Attachment — Aotion  fob  Conversion. — Where  goods  were  taken 
under  an  attachment,  which  belonged  to  other  parties  than  the  attach- 
ment defendant,  a  judgment  sustaining  the  attachment  could  have  no 
effect  as  an  estoppel  against  the  owners  of  the  goods  in  an  action  against 
the  attachment  plaintiffs  for  conversion  of  the  goods,  nor  in  anywise 
affect  their  right  to  recover.  Fairbanks,  Morse  A  Co,  v.  Kent  A  Stuek- 
field,  35. 

Judgments  —  Assignment. — The  assignee  of  a  judgment  holding 
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good  title  on  an  adequate  consideration  cannot  be  estopped  to  enforce 
the  same  by  an  agreement  of  satisfaction  of  tlie  judgment  between  the 
original  parties  thereto  made  after  the  assignment  and  after  the  judg- 
ment debtor  had  notice  of  the  assignment,  in  the  absence  of  fraud  or 
deceit  on  the  part  of  the  assignee,  or  unless  there  was  some  considera- 
tion moving  from  the  judgment  debtor  to  the  assignee.  Howard  v. 
Graybehl  et  al.,  80. 

JuDOMBNT  —  Attorneys'  Liens  —  Estoppel. —  Where  defendants 
against  whom  a  money  judgment  was  rendered,  knowing  that  plain- 
tiff's attorneys  claimed  a  lien  on  the  judgment  for  their  fees,  clandes- 
tinely settled  with  plaintiff  for  a  less  sum  than  the  amount  of  the 
judgment,  and  procured  a  satisfaction  to  be  entered  of  record,  they  are 
estopped  to  say  that  the  satisfaction  did  not  extinguish  the  lien,  and 
they  are  personally  liable  to  the  attorneys  for  the  amount  of  their  fees. 
Hint  et  al.  v.  Hubbard  et  a^,  464. 

EVIDENCE: 

Refusal  to  Compete  •—  Notice — Injunction — ^Damage. — ^Where 
an  architect  had  solicited  bids  from  contractors  for  the  construction 
of  a  building,  a  notice  to  the  architect  signed  by  members  of  a  builders, 
association  to  the  effect  that  they  would  decline  to  bid  on  the  building 
if  plaintiff's  bid  was  received  in  competition,  and  evidence  that  on  ac- 
count of  such  notice  the  architect  refused  to  consider  plaintiff's  bid, 
was  insufficient  to  sustain  a  judgment  for  damage  or  injunction  against 
the  association  or  the  members  signing  the  notice,  where  the  evidence 
showed  that  not  more  than  one  fourth  of  the  contractors  of  the  city 
where  the  building  was  to  be  erected  were  members  of  the  association. 
The  Master  Builders^  Aasociation  et  al.  v.  Domascio  et  al,,  25. 

Same. — A  verbal  notice  by  a  meuiber  of  a  builders'  association  to  an 
architect  to  the  effect  that  if  he  received  any  bid  from  plaintiff  for  the 
construction  of  a  contemplated  building  that  each  of  the  members  of 
the  association  would  refuse  to  bid  upon  the  work  or  allow  any  one 
else  to  do  so  and  thereby  financially  ruin  and  destroy  the  business  of 
the  architect  by  inducing  others  to  desist  from  patronizing  or  employ- 
ing him,  and  a  statement  that  it  was  the  intention  of  the  members  of 
the  association  to  protest  against  the  plaintiff  doing  any  work  or  labor 
for  any  of  the  architects  within  the  city,  in  the  absence  of  evidence 
that  the  member  giving  the  notice  was  authorized  to  speak  for  the  as- 
sociation or  the  members  thereof  is  insufficient  to  sustain  a  judgment 
for  damage  or  an  injunction  against  the  association  or  the  members 
thereof.    lb. 

Same — Admissions. — An  admission  by  counsel  that  a  notice  written 
to  an  architect  stating  that  if  he  received  plaintiff's  bid  on  a  certain 
building  to  be  constructed  the  signers  would  refuse  to  bid  thereon,  was 
written,  signed  and  delivered  by  defendants  as  stated,  did  not  by  the 
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use  of  the  words  **  as  stated  "  admit  all  the  allegations  of  the  oomplaint 
as  to  the  purpose,  objeot  and  intent  of  the  defendants  in  giving  snoh 
notice.    lb. 

CoNYEBSiON — Identity. — In  an  aotion  to  recover  for  the  conversion 
of  certain  stoves  where  a  witness  testified  that  he  prepared  the  bill  of 
sale  of  the  property  to  plaintiffs,  rented  a  room  and  stored  the  goods 
therein,  and  that  the  constable  and  defendants*  attorney  broke  the  door 
down  and  took  the  stoves  and  that  they  were  the  same  stoves  involved 
in  the  suit,  in  the  absence  of  any  evidence  to  the  contrary,  was  suffi- 
cient identity  of  the  property  to  authorize  a  recovery.  FairhctnkSj 
Morse  A  Co.  t.  Kent  A  Stuchfield,  35. 

Conversion — Value  opPbopertt.— Inanaction  for  th«  conversion 
of  certain  stoves,  whera  the  stoves  were  new,  proof  of  the  wholesale 
price  at  the  place  where  they  were  purchased  with  the  freight  to  the 
place  of  conversion  added,  is  a  sufficient  proof  of  value  at  the  place 
of  converaion  in  the  absence  of  any  evidence  to  the  contrary.    I&. 

Malicious  Prosecution — Perjubt. — In  an  action  for  damage  for 
malicious  prosecution  of  plaintiff  on  a  charge  of  perjury,  to  maintain 
his  case  plaintiff  must  show  that  defendant  instituted  and  caused  the 
prosecution.  The  fact  that  defendant's  name  is  indomed  on  the  back 
of  the  indictment  as  the  prosecuting  witness  is  not  proof  that  he  in* 
stituted  the  prosecution.     Klug  ».  McPhee,  39. 

Rewards — Instructions. — In  an  action  against  a  county  for  a  re- 
ward offered  for  the  arrest  and  conviction  of  certain  parties  where  the 
county  paid  the  reward  into  court  and  substituted  another  party  as  de- 
fendant who  claimed  half  of  the  reward  by  reason  of  an  agreement  with 
plaintiffs  whereby  he  was  to  furnish  plaintiffs  the  name  of  a  party  who 
could  give  information  which  would  lead  to  the  detection  of  the  guilty 
parties  for  which  he  was  to  receive  half  the  reward,  and  the  evidence 
showed  that  he  gave  plaintiffs  the  name  and  address  of  a  party,  but  there 
was  no  evidence  that  the  person  whose  name  was  given  to  plaintiffs 
knew  anything  about  the  matter  or  furnished  any  information  to  plain- 
tiffs that  led  to  the  aiTest  of  the  criminals,  or  in  any  way  assisted  in 
their  conviction,  the  evidence  was  insufficient  to  sustain  defendants 
claim  and  the  jury  was  properly  directed  to  return  a  verdict  for  plain- 
tiffs.    Hart  V.  Green  et  al.,  70. 

Judgments— Setting  Aside.— A  judgment  should  not  be  set  aside 
on  parol  testimony  unless  the  testimony  is  exceedingly  clear,  satisfac- 
tory and  convincing.     Howard  v,  Grayhehl  et  a2.,  80. 

Corporations— Liability  of  Directoius. — In  a  suit  to  enforce  the 
personal  liability  of  the  directors  of  a  corporation  for  the  debt  of  the 
corporation,  the  burden  of  proof  is  on  the  plaintiff  to  show  that 
the  debt  is  a  valid  obligation  and  liability  of  the  corporation  and  that 
it  was  contracted  during  the  time  in  which  the  corporation  was  in  de- 
fault for  failure  to  make  its  annual  report.    The  evidence  of  this  case 
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examined  and  held  sufficient  to  establlBh  the  peraonal  liability  of  the 
directors  of  a  corporation.     Thatcher  et  aL  v.  Salomon  et  al.,  150. 

Sales— Book  Accounts — Considkration. — Where  a  merchant  trans- 
ferred his  stock  of  goods,  iixtures,  etc.,  in  payment  of  certain  debts  owed 
by  him  and  made  a  bill  of  sale  to  the  vendee,  particularly  specifying  the 
property  transferred,  and  in  which  no  mention  was  made  of  his  book 
accounts,  to  sustain  a  transfer  of  the  book  accounts  as  against  unsecured 
creditors,  it  must  be  shown  that  the  accounts  were  ti-ansf erred  as  a  part 
of  the  same  transaction  witnessed  by  the  bill  of  sale  and  for  the  same  cou- 
sidcL-ation  or  else  that  the  transfer  was  based  upon  a  new  aud  separate 
eonsideration.  The  Krippendorf-DUtman  Co,  et  aL  v,  Trenoweth  et  al.y 
178. 

Gaming  Contkagts. — lu  an  action  wherein  plaiutiff  seeks  to  recover 
from  defendant  a  certain  sum  of  money  whicli  she  alleges  she  deposited 
with  her  husband  aud  which  lie  gambled  away  to  defendant,  betting  on 
the  market  price  of  certain  grains,  produce  and  corporate  stocks,  where 
the  evidence  shows  that  defendant  paid  back  to  the  husband  more  money 
than  was  received  from  him,  the  evidence  is  insufficient  to  sustain  plain- 
tiff's case  and  it  is  unnecessary  to  determine  whether  or  not  the  con- 
tracts upon  which  the  money  was  alleged  to  have  been  received  by 
defendiint  were  valid  or  invalid.  The  John  G.  Moryan  Brokerage  Co. 
0.  Sheniioellj  185. 

Life  Insubanck — Application. — Where  an  application  for  life  in- 
surance consisted  of  two  parte,  one  being  the  formal  application  stating 
amount  and  plan  with  a  number  of  questions  aud  answers  under  the 
heading  of  '^  Form  A''  and  the  other  part  being  questions  and  answers 
pertaining  to  the  medical  examination  under  the  heading  of  **  Form  B,*^ 
in  an  action  upon  the  policy  both  forms  were  admissible  in  evidence  aa 
the  application  upon  which  the  policy  was  issued  and  it  was  error  to 
refuse  to  permit  defendant  to  introduce  form  B  as  a  part  of  the  appli- 
cation, form  A  having  been  introduced  by  plaintiff.  And  the  fact  that 
the  policy  introduced  in  evidence  by  plaintiff  had  attached  to  it  copies 
of  both  forms  A  and  B  does  not  cure  the  error  where  it  does  not  appear 
that  they  were  read  to  the  jury,  nor  that  the  court  made  any  ruling  as 
to  the  effect  of  any  part  or  portion  of  the  entire  exhibit.  The  North- 
western  Life  Assurance  Co.  v.  Tietzv^  205. 

Mandamus — Tax  Levy— Demand. — In  an  action  of  mandamus  to 
compel  a  board  of  county  commissioners  to  levy  a  tax  to  pay  a  judg- 
ment against  the  county  where  the  only  evidence  of  a  demand  on  the 
board  to  levy  such  tax  and  the  refusal  of  the  board  to  make  the  levy 
was  of  a  demand  and  refusal  made  after  the  petition  had  been  verified 
and  filed  and  the  action  commenced,  it  was  not  proof  of  the  demand  and 
refusal  alleged  in  the  petition  and  was  insufficient  to  sustain  the  action. 
The  Board  of  County  Commissioners  of  Grand  County  v.  The  People,   215. 

Appellate  Practice— Findings  of  Trial  Court. — The  appellate 
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court  will  not  disturb  the  finding  of  the  trial  court  upon  conflicting 
evidence,  if  there  it  sufficient  evidence  to  support  the  finding.  Proton* 
V.  Lutin,  263. 

Same. — The  fact  that  a  jury  at  one  trial  and  the  court  at  another 
made  the  same  findings  as  to  the  essential  and  controlling  fact,  should 
have  some  weight  with  the  appellate  court  in  determining  whether  there 
was  sufficient  evideuce  to  support  the  finding.     lb. 

Pbaotiob — Trial  to  Coubt. — Where  after  a  trial  to,  and  disagree- 
ment by,  a  jury,  the  cause  was  by  stipulation  submitted  to  the  coui*t 
upon  the  evidence  as  introduced  and  received  before  the  jury,  an  ap- 
pellant cannot  on  appeal  insist  on  errors  in  the  admission  and  exclusion 
of  evidence.    lb. 

Trial  to  Court — Presumptions. — ^Where  trial  was  to  the  court,  it 
will  be  presumed  that  in  rendering  judgment,  the  court  discarded  in- 
competent evidence  and  relied  only  upon  that  which  was  properly  ad- 
missible,   lb. 

Appellate  Practice— Findings— Presumption. — ^Where  trial  is  to 
the  court  and  the  evidence  is  confiictiug,  on  appeal  it  will  be  presumed 
that  the  court  found  all  such  facts  as  were  necessary  to  support  the 
judgment.     Colby  v.  Thompson  et  aL,  271. 

Pleading — Unlawful  Conversion— Demand. — In  an  action  for 
unlawful  conversion,  demand  for  and  refusal  to  return  the  property  are 
only  necessary  to  furnish  evidence  of  the  conversion,  and  when  the  cir- 
cumstances are  sufficient  to  prove  conversion  without  a  demand  and 
refusal,  they  are  superfluous.  The  Salida  Building  and  Loan  Associa- 
tion V.  Davis,  294. 

New  Trial— Surprise. — An  application  for  a  new  trial  on  the  ground 
of  surprise  at  evidence  given  by  plaintiff  on  cross-examination  is  insuf- 
ficient where  it  appears  that  the  same  evidence  was  afterwards  volun- 
tarily and  intentionally  elicited  from  another  witness  on  cross-examina- 
tion by  defendant's  counsel.     lb. 

Same. — In  an  action  for  unlawful  conversion  of  a  certificate  of  stock 
where  the  answer  alleged  that  the  certificate  was  deposited  as  collateral 
security  for,  and  applied  upon  payment  of,  a  note,  which  was  denied 
by  plaintiff's  replication,  evidence  by  plaintiff  that  she  had  paid  off  and 
taken  up  the  note  was  not  sufficient  cause  for  a  new  trial  on  the  ground 
of  surprise.  The  existence  of  the  note  being  put  in  issue  by  the  plead- 
ings, defendant  should  have  had  it  in  court  or  been  prepared  to  account 
for  its  absence.    lb. 

Appellate  Practice — Verdict — Finding  of  Trial  Coubt. — ^The 
verdict  of  a  jury  on  confiicting  evidence  should  not  be  disturbed  on  ap- 
peal where  there  is  sufficient  evidence  to  sustain  the  verdict,  and,  in 
cases  of  doubt,  the  fact  that  the  trial  court  who  heard  the  evidence  re- 
fused to  grant  a  new  trial  is  entitled  to  some  consideration  by  the  ap- 
pellate court.     Smith  v.  Smith,  333. 
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OwNERSHTP — Personal  Pboperty. — Ownership  of  personal  property 
may  be  shown  by  circumstantial  evidence,  such  as  acts  of  dominion 
over  the  property,  claims  of  ownership,  etc.,  by  the  person  who  is 
charged  with  being  the  owner.    lb. 

Preponderance — Trespass — Pkxal  Damages. — In  a  civil  action 
for  trespass,  the  fact  that  the  complaint  charges  defendant  with  an  act 
for  which  he  is  liable  in  penal  damages  and  for  which  he  might  be  pros- 
ecuted and  punished  by  fine  if  found  guilty,  does  not  change  the  rule 
as  to  the  preponderance  of  evidence  which  governs  in  all  civil  actions 
and  requii*e  that  defendant's  guilt  be  proved  beyond  a  reasonable  doubt 
or  by  a  strong  preponderance  of  evidence.    lb. 

Written  Instruments— Parol  Agreements. — The  terms  of  a  writ- 
ten instrument  cannot  be  contradicted  by  parol  understandings  or 
agreements.  Where  the  terms  employed  are  vague  or  ambiguous,  at- 
tendant circumstances,  and  tlie  acts  and  declarations  of  the  parties  at 
the  time  may  be  considered,  to  find  what  meaning  the  parties  intended 
to  convey  by  the  language  used,  but  not  to  add  lo  or  detract  from  the 
contract.     Hardvoickv,  MrClurg  et  aZ.,  354. 

Judgments— Setting  Aside  for  Want  of  Service.— In  a  direct 
proceeding  to  set  aside  a  judgment  on  the  ground  that  the  summons 
was  not  served  on  defendant  and  that  defendant  did  not  appear  in  or 
have  notice  of  the  action,  where  the  evidence  is  sufficient  to  convince 
the  court  that  no  service  was  had  on  defendant,  the  return  of  service 
will  be  set  aside  and  the  judgment  vacated.  And  the  finding  of  the 
trial  court,  based  upon  substantial  evidence,  that  no  service  was  had, 
is  conclusive  on  the  appellate  court.  Keely  v.  The  East  Side  Improve- 
ment Co.  et  al.,  3d5. 

Mortgages — Foreclosure— Pleading — Judgment  on  the  Plead- 
ings.— In  an  action  to  forecU)se  a  mortgage  where  the  complaint  alleged 
that  defendant  executed  to  plaintiff  his  note  and  caused  certain  land  to 
be  conveyed  to  plaintiff  by  a  building  and  loan  association  to  secure  the 
note,  and  that  plaintiff  executed  to  defendant  a  title  bond  to  said  land 
conditioned  upon  the  payment  of  tlie  note,  and  the  bond  expressly  gave 
plaintiff  the  right  to  enforce  the  payment  of  the  note,  and  provided  for 
the  recovery  of  an  attorney's  fee  by  plaintiff  in  case  of  legal  proceed- 
ings to  foreclose,  an  answer  that  admitted  tlie  execution  of  the  note  and 
that  it  was  for  the  purcliase  price  of  the  land,  and  admitted  the  execu- 
tion of  the  title  bond,  and  further  alleged  that  about  two  years  after 
the  execution  of  tlie  note  and  title  bond,  defendant  caused  to  be  exe- 
cuted to  plaintiff  a  chattel  mortgage  upon  certain  personal  property  as 
collateral  security  for  the  debt,  was  an  express  recognition  by  defend- 
ant of  the  fact  that  the  debt  was  absolute  and  could  not  be  satisfied  by 
a  surrender  of  the  premises  by  defendant,  and  that  the  bond  was  a  mort- 
gage and  not  a  mere  option  given  by  plaintiff  to  defendant  to  purchase. 
Parol  testimony  was  not  necessary  to  determine  whether  the  transaction 
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constituted  a  mortgage,  and  such  evidence  would  have  been  inadmiMi- 
ble  and  incompetent  to  sliow  the  contrary,  and  judgment  for  plaintiff 
on  the  pleadings  was  proper.     Borcherdt  v.  Favor,  406. 

Written  and  Pabol  Contkacts. — Evidence  of  a  prior  or  contem- 
poraneous parol  agreement  is  never  admissible  to  vary  the  terms  of  a 
valid  written  contract.     Wilson  r.  The  Union  Distillituj  Co,  et  aL,  429. 

Same. — In  an  action  to  recover  money  collected  by  defendant  for 
plaintiff  upon  accounts  assigned  to  defendant  for  that  purpose  by  a  writ- 
ten contract,  wherein  defendant  agreed  to  pay  the  money  over  to  plain- 
tiff as  collected  after  deducting  his  reasonable  cost  and  charges,  evidence 
of  a  contemporaneous  agreement,  whereby  defendant  was  to  employ  a 
collector  at  a  certain  salary  per  week  and  expenses,  to  make  the  collec- 
tions, was  inadmissible  in  defense  as  it  was  in  conflict  with  the  written 
contract.     lb. 

Expert  Witnesses — Customs. — In  an  action  to  recover  money  col- 
lected by  defendant,  an  attorney,  under  a  contract  wherein  he  was  to 
turn  over  the  money  as  collected  to  plaintiff  less  his  reasonable  cost  and 
charges  for  making  the  collection,  where  an  issue  was  made  a^  to  what 
was  a  reasonable  charge  for  the  services,  other  attorneys  engaged  in  the 
business  of  collecting  were  competent  expert  witnesses  to  testify  as  to 
what  was  a  reasonable  charge,  and  it  was  admissible  evidence  for  them 
to  testify  as  to  what  was  a  customary  charge  for  such  services  amongst 
attoraeys  doing  that  kind  of  business.    lb, 

Sales — Attachment. — A  merchant  ordered  a  bill  of  goods  but  be- 
fore delivery  countermanded  the  order.  By  misunderstanding  the  goods 
were  shipped  but  were  set  apart  by  the  merchant  and  his  clerks  were 
directed  not  to  use  the  goods.  The  agent  of  the  shipper  came  and  re- 
ceived the  goods  and  made  an  effort  to  sell  them  to  other  parties  but 
failed.  He  then  left  the  goods  with  the  merchant  with  the  understand- 
ing that  the  revocation  of  the  order  had  been  accepted  and  that  as  soon 
as  the  agent  could  dispose  of  them  the  merchant  would  ship  them  to 
such  point  as  the  agent  should  direct.  Before  they  were  shipped  they 
were  attacked  by  creditors  of  the  merchant.  Held  that  the  title  to  the 
goods  never  vested  in  the  merchant.  And  in  a  replevin  suit  by  the 
shipper  of  the  goods  against  the  executor  of  the  officer  who  attached 
the  goods,  the  agent  of  the  shipper  was  a  competent  witness.  The  King 
Shoe  Co.  V.  Chittenden,  Executor  qf  Webb,  441. 

Appellate  Practice— Findings  of  Fact. — The  appellate  court  will 
not  reverse  the  judgment  of  the  lower  court  upon  a  question  of  fact 
unless  the  finding  of  the  lower  court  is  manifestly  against  the  weight 
of  the  evidence.  The  Buckeye  Mining  and  Milling  Co,  v.  Carlson  et  aL, 
446. 

Bills  and  Notes— Dekds  of  Trust— Extension  of  Time— Pabol 
Contract  to  Vary  Writtr.v. — Defendant  executed  to  plaintiff  his 
promissory  note  and  secured  the  same  by  a  deed  of  trust  to  certain  i*eal 
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estate.  Afterwards  defendant  sold  the  real  estate,  the  purchaser  as- 
suming the  indebtedness  to  plaintiff.  After  the  debt  became  due  a 
written  agreement  of  extension  of  the  time  of  maturity  was  made  at  the 
request  of  the  purchaser  which  defendant  signed,  agreeing  that  such 
extension  should  not  discharge  or  impair  his  liability  as  maker  of  the 
note.  The,  deed  of  trust  was  foreclosed  and  in  an  action  by  plaintiff 
against  defendant  for  the  unsatisfied  balance  of  the  note,  defendant  al- 
leged in  his  answer  that  contemporaneously  with  the  extension  agree- 
ment there  was  a  parol  agreement  between  plaintiff  and  defendant  to  the 
effect  that  in  case  of  default  in  the  payment  of  the  note  by  the  pur- 
chaser, or  in  case  plaintiff  elected  to  foreclose,  defendant  should  have 
notice  so  as  to  protect  himself,  and  that  he  signed  the  extension  agree- 
ment upon  the  condition  of  such  parol  agreement,  and  that  the  deed  of 
trust  was  foreclosed  without  his  knowledge  and  without  any  notice  be- 
ing given  him.  Held  that  such  parol  agreement  was  a  separate  inde- 
pendent promise  to  be  performed  before  the  power  in  the  trust  deed 
was  to  be  exercised  and  was  admissible  in  evidence  to  show  the  condi- 
tion upon  which  defendant  signed  the  extension  agreement.  Mosier  v, 
KershoiOy  458. 

Dbbds  of  Trust — Fobeclosurk— Pleading — Fraud. — In  an  action 
for  the  unsatisfied  balance  of  a  note  after  a  foreclosure  and  sale  under  a 
deed  of  trust  made  to  secure  such  note,  evidence  tending  to  impeach 
the  bona  fides  of  such  ^ale  is  not  admissible  in  defense  unless  the  facts 
constituting  such  bad  faith,  misconduct  or  fraud  are  properly  alleged  in 
the  answer.    lb. 

Rboeipts. — A  receipt  for  money  due  is  only  prima  facie  evidence  of 
payment  and  may  be  contradicted  by  parol.  The  Colorado  Sc?u>ol  Land 
Leasing  and  Mining  Co,  v.  Ponick,  478. 

Appellate  Practice— Credibility  of  Witnesses — Verdict  of 
JuBT  Conclusive. — Where  witnesses  contradict  each  other,  the  ques- 
tion of  their  credibility  is  for  the  jury  to  determine,  and  .the  verdict  of 
the  jury  is  conclusive  on  the  appellate  court.     lb. 

CoNTBACTS — Parol  Aobeument  not  Admissible  to  Vary  Written 
Contract. — Where  the  terms  of  a  written  contract  are  clear  and  ex- 
press, it  is  conclusively  presumed  that  all  prior  negotiations  were  merged 
into  the  written  contract,  and  evidence  of  conversations  and  negotia- 
tions between  the  parties  prior  and  leading  up  to  the  execution  of  the 
contmct,  tending  to  contradict  or  vary  its  terms  is  not  admissible.  Flick 
V.  The  Hahn's  Peak  and  Elk  River  Canal  and  Placer  Mining  Co.y  486. 

Trover  and  Conversion — Title  to  Stolen  Money — Identity. — 
Where  a  person  was  robbed  of  certain  money  and  upon  arrest  of  the 
robber  the  officer  recovered  most  of  the  money,  the  money  so  recovered 
while  in  the  hands  of  the  officer  was  not  in  the  channels  of  trade  so  as 
to  exempt  it  from  the  rule  that  *' except  by  a  sale  in  market  overt,  no 
one  can  give  a  better  title  to  peraonal  property  than  he  has  himself.  ^^ 
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And  tbe  attorney  for  tbe  robber  haying  obtained  a  judgment  for  hiafees 
and  part  of  the  money  being  paid  over  to  him  on  execution,  he  acquired 
no  better  title  than  tbe  judgment  debtor  had,  and  an  action  of  trover 
would  lie  against  the  attorney  by  tlie  person  from  whom  tlie  money  was 
taken,  and  if  he  could  show  that  the  money  seised  on  execution  by  the 
attorney  or  any  part  of  it  was  the  identical  money  taken  from  him  by 
the  robber,  he  was  entitled  to  recover  to  tlie  amount  so  identified.  Bei^ 
son  V.  Eli,  404. 

8  AMR — Imstrcctionh. — Where  a  person  was  robbed  of  certain  money 
and  upon  tlie  arrest  of  the  robber  part  of  the  money  was  recovered  by 
the  officer,  part  of  which  was  paid  over  to  the  attorney  of  the  robber 
on  an  execution  against  the  robber  for  his  fees,  in  an  action  by  the  party 
robbed  against  the  attorney  to  recover  the  money,  the  question  of  the 
identity  of  the  money  was  a  question  of  fact  for  the  jury,  and  it  was 
eiTor  for  the  court  to  asRume  in  his  instructions  that  the  money  in  the 
hands  of  the  officer  was  the  identical  money  taken  from  plaintiff.     Ih. 

Samk. — Wliere  a  person  was  robbed  of  certjain  money  and  upon  the 
arrest  of  the  robber  most  of  tlie  money  was  recovered  by  the  officer,  and 
the  attorney  fur  the  robber  having  assigned  part  of  his  fees  recovered 
a  judgment  against  the  robber  for  the  balance,  and  his  assignees  re- 
covered judgments  for  tlie  amounts  assigned,  and  executions  having 
been  issued  on  the  judgments  the  money  was  paid  over  to  the  several 
judgment  creditors,  in  an  action  by  the  person  robbed  against  the  at- 
torney to  recover  the  money,  defendant  was  only  liable  for  the  amount 
shown  to  have  been  converted  by  him,  and  where  there  was  no  evidence 
that  defendant , received  or  converted  the  amount  paid  to  his  assignees, 
it  was  error  to  instruct  the  jury  that  in  the  event  of  a  verdict  for  plain- 
tiff it  must  l>e  in  the  sum  of  the  amounts  paid  to  defendant  and  his  as- 
signees. It  was  also  a  question  for  the  jury  to  determine  whether  all 
or  part  of  the  money  paid  on  the  executions  was  the  money  taken  from 
plaintiff.     lb. 

Instructions  not  Applicable  to  Evidence. — It  is  error  to  give  an 
instruction  where  there  is  no  evidence  in  the  case  to  which  it  is  appli- 
cable,    lb. 

Offers  of  Compromise. — Evidence  of  offers  of  compromise  if  ob- 
jected to  in  apt  time  and  in  the  proper  manner  is  inadmissible.    lb. 

Claim  against  County — Parties. — On  appeal  to  the  district  court 
from  an  order  disallowing  a  claim  for  care  and  custody  of  an  insane  per- 
son, it  was  not  error  to  admit  in  evidence  the  order  of  the  county  court 
committing  the  person  to  the  sheriff  of  the  county,  on  the  ground  that 
the  claim  was  presented  to  the  board  in  the  individual  name  of  plaintiff, 
where  it  appears  that  the  sheriff  and  plaintiff  ai-e  one  and  the  same  per- 
son.    The  Board  of  County  Comrs.  of  Garfield  County  v.  Adams,  513. 

Pleading — Costs  —  Compensation  of  Custodian — Order  of 
Court.— Where  a  sheriff  levied  an  execution  on  perishable  property 
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and  appointed  a  custodian  and  in  his  return  fixed  the  compensation  of 
the  custodian,  which  on  motion  to  retaz  was  reduced  and  fixed  at  a 
smaller  sum  by  order  of  the  court,  in  an  action  against  the  sheriff  and 
the  sureties  on  his  bond  to  i-ecover  the  balance,  it  was  not  necessary  to 
specially  plead  the  order  of  court  fixing  the  compeusation,  but  was 
sufficient  to  allege  what  the  taxable  costs  were  by  stating  the  amount, 
and  the  order  of  court  was  admissible  in  evidence  to  prove  the  allega- 
tion.    Blyth  et  al.  o.  The  People,  526. 

Samb — Action  upon  Sherikf^s  Bond. — In  an  action  upon  a  sheriff^e 
bond  to  recover  money  collected  by  him  upon  an  execution,  where  the 
answer  admitted  the  levy  and  the  amount  the  property  was  sold  for, 
and  the  only  issue  was  as  to  the  amount  of  compensation  of  a  custodian 
to  be  taxed  as  costs,  an  order  of  court  fixing  the  compensation  of  such 
cnstodian  and  requiring  the  sheriff  to  pay  the  balance  to  the  judgment 
plaintiff  was  conclusive  upon  the  sureties  on  the  sheriffs  bond,  and  it 
was  no  defense  to  show  that  the  custodian  was  the  purchaser,  and  that 
the  purchase  price  only  paid  the  sheriff^s  cost  and  amount  allowed  the 
cnstodian  by  the  sheriff,  and  that  the  sheriff  received  no  money  from 
the  purchaser.    Ih. 

Pabtnership — Agency — Legal  Conolusion. — Where  a  mining 
lease  was  held  and  worked  in  the  name  of  V.  and  G.,  and  an  action  was 
brought  for  supplies  furnished  and  labor  performed  for  the  lessees, 
against  y.  and  C,  on  the  ground  that  G.  was  only  an  agent  for  C,  and 
C.  denied  any  interest  in  the  lease  or  liability  for  the  debts  of  the  les- 
sees, it  was  error  to  permit  plaintiff,  in  answer  to  a  question  for  whom 
he  was  working,  to  testify  that  he  was  working  for  V.  and  C.  And 
the  error  was  not  cured  by  an  explanatory  statement  that  he  based  his 
answer  alone  up<m  the  testimony  of  V.  The  existence  or  nonexistence 
of  a  partnership  is  a  legal  deduction  from  the  factb  shown.  Crawford 
0.  Birkins,  532. 

Same. — Where  a  mining  lease  was  held  and  worked  in  the  name  of 
y.  and  G.,  and  an  action  was  brought  against  y.  and  C.  for  supplies 
furnished,  and  labor  performed  for  the  lessees  on  the  ground  that  G. 
was  only  an  agent  for  C,  and  C.  denied  any  interest  in  the  lease  or 
liability  for  the  debts  of  the  lessees,  and  y.  as  a  witness  for  plaintiff, 
was  asked  who  was  interested  with  him  in  working  the  mine,  to  which 
he  answered  that  he  was  led  to  believe^  that  C.  would  furnish  G.  with 
his  portion  of  the  money,  it  was  error  to  deny  a  motion  to  strike  out 
the  answer  as  not  being  responsive  to  the  question,  *since  the  answer 
might  have  had  a  tendency  to  prejudice  the  jury.     lb. 

Pabtnbrship. — In  an  action  against  y.  and  C.  as  partners  in  a  min- 
ing lease,  where  G.  denied  any  interest  in  the  lease  or  liability  for  the 
debts  of  the  lessees,  in  an  effort  to  prove  that  C.  had  admitted  that  he 
owned  a  half  interest  in  the  lease,  a  witness,  T.,  testified  that  he  offered 
to  trade  his  interest  in  another  mining  claim  for  G.^s  half  interest  in 
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the  lease,  which  proposition  was  made  to  V.  and  claimed  to  have  been 
submitted  by  V.  to  C,  and  a  letter  from  0.  to  V.  was  introduced  in 
evidence  in  which,  as  plaintiff  claimed,  G.  declined  the  offer,  but  did 
not  disavow  any  ownerahip  in  the  lease.  V.  testified  that  he  remem- 
bered writing  to  C.  concerning  the  proposition,  and  thought  the  letter 
offered  in  evidence  was  in  answer  to  his  proposition.  The  contents  of 
y/s  letter  to  C.  was  not  shown,  nor  was  it  shown  what  proposition 
about  the  lease  was  communicated  to  C.  The  letter  offered  in  evidence 
did  not  mention  any  proposition  from  T.,  and  contained  no  language 
from  which  it  could  be  inferred  that  the  writer  owned  any  interest  in 
the  lease.     Ueld  error  to  admit  the  letter  in  evidence.    lb. 

Appellatr  Practick— Verdicts — Conflicting  Evidence.— Where 
tliere  is  conflict  of  evidence  with  reference  to  questions  of  fact,  the  ap- 
pellate court  will  not  substitute  its  judgment  for  that  of  the  jury,  pro- 
vided there  is  evidence  to  sustain  the  verdict.  But  the  court  will  ex- 
amine the  evideuce  to  determine  whether  or  not  there  is  evidence  to 
sustain  the  verdict,  and  if  not  the  court  will  so  hold.    15. 

Minks  and  Mining — Principal  and  Agent. — Plaintiff,  a  superin- 
tendent for  a  milling  company,  sued  for  a  balance  of  salary.  Defend- 
ant answered  by  counterclaim  for  royalties  collected  by  plaintiff  from 
a  certain  lease,  which  plaintiff  had  failed  to  account  for.  Plaintiff 
was  authorized  by  defendant's  board  of  directors  to  make  leases  in  the 
first  instance,  to  take  effect,  however,  only  upon  approval  by  the  vice 
president  of  the  company.  The  lease  in  question  was  so  made  and 
approved.  Held  that  to  establish  plaintiff ^s  authority  to  accept  a 
smaller  royalty  than  that  stipulated  in  the  lease  in  question,  it  was  in- 
admissible to  introduce  in  evidence  another  and  different  lease  by  the 
company  of  another  part  of  the  same  mine  in  which  a  smaller  royalty 
was  resei-ved.     The  Aliunde  Consolidated  Mining  Co.  v.  Arnold,  542. 

Mines  and  Mining— Corporations — Principal  and  Agent — 
Leases — Authority  of  Agent. — Where  the  superintendent  of  a 
mining  company  was  authorized  by  resolution  of  the  board  of  directors 
to  make  leases  for  the  company  in  the  first  instance,  to  take  effect, 
however,  only  upon  approval  of  the  vice  president  of  the  company, 
after  a  lease  had  been  so  executed  and  approved,  the  authority  of  the 
superintendent  and  vice  pi-esident  with  reference  thereto  was  ex- 
hausted and  no  modification  or  change  could  be  made  in  the  terms 
thereof,  except  by  tlie  board  of  directors,  and  in  an  action  by  the  com- 
pany against  the"  superintendent  to  recover  royalties  collected  on  such 
lease,  he  cannot  defend  by  showing  that  he  had  modified  the  lease  so 
as  to  reserve  a  smaller  royalty,  and  it  is  immaterial  to  show  that  such 
modification  was  with  the  consent  of  the  vice  president  or  other  indi- 
vidusU  member  of  tlie  board  of  directors.     lb. 

Same — Instructions. — In  an  action  by  a  mining  company  against 
its  superintendent  to  recover  royalties  collected  by  him  on  a  certain 
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lease,  where  the  unconti^adicted  evidence  showed  that  the  only  reports 
made  to  the  company  were  of  the  gross  receipts  and  expenditures  from 
a  number  of  leases,  and  contained  nothing  from  which  the  transactions 
relating  to  this  particular  lease  could  be  Iq^owi^^M  instruction  that 
the  fact  that  the  company  made  no  objection  ft)  Mie  reports  and  did 
not  call  for  more  specific  reports  should  not  be  considered  by  the  jury, 
since  such  reports  did  not  profess  to  show  anything  in  respect  to  the 
question  involved,  was  proper  and  should  have  been  given  as  requested, 
and  it  was  error  to  modify  such  instruction  so  as  to  leave  it  to  the  jury 
to  determine  what  the  reports  did  show.     lb, 

Instkuctions. — In  an  action  by  an  employ^  for  salary  where  defend- 
ant admitted  in  its  answer  that  the  salary  for  the  time  claimed  had 
not  been  paid  but  denied  any  indebtedness,  and  set  up  a  counterclaim 
and  prayed  judgment  against  plaintiff  for  a  balance  due  on  the  counter- 
claim, and  defendant's  evidence  was  in  line  with  its  pleading,  an  in- 
struction that  defendant  admitted  that  it  was  indebted  to  plaintiff  for 
the  salary  due,  was  error.     Hk 

Fraudui^ent  Representatioi^s. — Where  attachment  creditors  at- 
tempt to  set  aside  a  prior  chattel  mortgage  on  the  ground  that  they 
were  induced  to  give  credit  by  fraudulent  misrepresentations  of  the 
mortgagee  as  to  the  mortgagors'  financial  condition,  a  letter  from  the 
mortgagee  to  a  mercantile  agency  which  stated  that  mortgagee  had 
done  a  large  business  with  mortgagors  amounting  to  many  thousand 
dollars  during  the  previous  year  and  found  them  good  pay,  that  the 
business  had  been  on  a  cash  basis  or  very  short  time,  although  mort- 
gagee's terms  were  sixty  days,  is  not  shown  to  be  false  by  the  fact 
that  at  the  end  of  the  year  referred  to,  a  balance  of  $1,300  was  due 
from  mortgagors  to  mortgagee  out  of  a  total  business  of  $40,000. 
Chittenden,  Executor  qf  Webb's  Entate,  v.  The  Charles  H,  Sieg  Ufg, 
Co.,  rA9. 

Same. — Where  attachment  creditors  attempt  to  avoid  a  prior  chattel 
mortgage  on  the  ground  that  they  were  induced  to  give  credit  by  fraud- 
ulent misrepresentations  by  the  mortgagee  as  to  the  financial  condition 
of  the  mortgagors,  a  letter  from  mortgasree  to  a  mercantile  agency 
stating  that  the  mortgagors  were  good  pay  is  not  shown  to  be  false 
and  fi-audulent  by  showing  that  nearly  three  months  after  the  letter 
was  written  to  the  agency,  mortgagee's  factory  declined  to  fill  an  order 
from  mortgagors  until  a  remittance  was  received  on  account,  where 
the  refusal  to  fill  the  order  was  without  the  knowledge  of  the  pres- 
ident of  mortgagee  company,  who  wrote  the  letter  to  the  agency,  and 
where  said  president  directed  said  order  to  be  filled  as  soon  as  he  heard 
of  it.     lb. 

Fraud — Question  for  Jury. — As  a  general  rule,  fraud  is  a  question 
of  fact  to  be  determined  by  the  jury,  but  where  the  alleged  fraud  con- 
sists in  written  statements  and  there  is  no  evidence  to  show  that  the 
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statements  are  false,  there  is  nothing  for  the  jury  to  pass  upon  and  the 
court  should  direct  a  verdict.    lb. 

Shsbiff'b  Betubn  —  Amendment  —  Gontbadiction.  —  A  sheriff's 
return  upon  an  e^^M^ii^on  is  oonclusive  upon  him  in  an  action  upon  his 
official  bond.  If  futfivtum  is  untrue  it  could  be  amended  in  the  suit 
In  which  the  execution  was  issued  but  it  could  neither  be  amended 
nor  contradicted  in  another  suit.  The  Breckenridge  Mercantile  Co.  v. 
Bailif  et  al.,  654. 

EXECUTIONS: 

Judgments— Sales— Redemption. — Where  the  plaintiff  in  an  execu- 
tion bid  in  real  estate  at  an  execution  sale,  and  after  the  expiration  of 
six  months  but  before  the  expiration  of  nine  months,  a  subsequent 
judgment  creditor  paid  to  the  sheriff  the  amount  necessary  to  redeem 
from  the  former  sale  which  amount  the  authorized  attorney  of  the  pur- 
chaser at  execution  sale  accepted  and  received,  the  purchaser  was  thereby 
concluded,  and  he  could  not  thereafter  question  the  regularity  of  the  re- 
demption proceedings,  nor  could  he  by  paying  the  money  into  theclerk^s 
office  reinvest  himself  with  the  title  or  right  which  he  had  before  ac- 
cept! ug  the  redemption  money.  Hartaock  v.  John  Wright  Hardware 
Co.  et  a/.,  48. 

Sales — Bona  Fide  Pubchasbbs. — Where  real  estate  belonging  to  an- 
other person  is  levied  oo  and  sold  as  the  property  of  the  defendant  in 
the  execution  and  the  plaintiff  in  the  execution  is  the  purchaser,  he  is 
not  a  bona  fide  purchaser,  and  acquires  no  title  as  against  the  owner  of 
the  property,  and  he  has  no  right  to  go  into  a  court  of  equity  and  com- 
pel the  sheriff  to  execute  to  him  a  deed.    lb, 

Evidenck — Shebiff's  Rbtubn — Amendment — Contbadiction. — ^A 
sheriff ^s  return  upon  an  execution  is  conclusive  upon  him  in  an  action 
upon  his  official  bond.  If  the  return  is  untrue  it  could  be  amended  in 
the  suit  in  which  the  execution  was  issued  but  it  could  neither  be 
amended  nor  contradicted  in  another  suit  The  Breckenridge  Mercantile 
Co,  V.  Bailif  et  ai.,  554. 

EXECUTORS:  See  ESTATES  OF  DECEDENTS. 

FEES:  See  SALARIES  AND  FEES. 

FRAUD  AND  DECEIT: 

Limitation—Contracts— Tbusts. — Plaintiff  brought  action  to  com- 
pel defendants  to  transfer  to  him  certain  shai^es  in  a  mining  company,  and 
alleged  that  plaintiff  and  defendants  entered  into  an  agreement  in  writ- 
ing to  organize  a  mining  corporation,  certain  of  the  shares  to  be  I'e- 
tained  in  the  treasury  of  the  company  and  the  balance  to  be  distributed 
amongst  the  parties  to  the  contract;   that  a  certain  number  of  shares 
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were  to  be  allotted  to  plaintiff  in  consideration  of  services  already 
rendered  by  hire  to  the  other  parties,  and  services  to  be  rendered  to  the 
corporation;  that  a  certificate  of  incorporation  was  prepared  in  con- 
formity with  the  agreement  and  was  executed  by  all  the  parties;  that 
certain  of  the  defendants  executed  to  plaintiff  as  trustee  a  deed  to  their 
mining  property  to  be  by  him  conveyed  to  the  corporation  upon  the 
issue  and  delivery  to  him  of  the  entire  stock  of  the  corporation  in  trust 
for  the  parties  entitled  to  it;  that  plaintiff  delivered  the  agreement,  cer- 
tificate and  deed  to  an  attorney  who  was  acting  for  all  the  parties; 
that  defendants,  without  the  knowledge  or  consent  of  plaintiff,  ob- 
tained possession  of  the  papers  left  with  the  attorney  and  destroyed  or 
concealed  them  and  made  another  agreement  amongst  themselves  leav- 
ing plaintiff  out  and  executed  another  certificate  of  incorporation  the 
same  as  the  first,  except  it  did  not  contain  plaintiff^s  name,  and  per- 
fected the  organization  of  the  company,  dividing  the  stock  not  placed 
in  the  treasury,  including  the  shares  to  which  plaintiff  was  entitled, 
amongst  themselves.  Held  that  the  cause  of  action  stated  is  not  one  for 
relief  on  the  ground  of  fraud  that  would  be  barred  in  three  years  under 
section  12  of  the  statute  of  limitation  (Mills*  Ann.  Stats,  sec.  2911)  but 
is  one  arising  out  of  a  trust  relation  and  is  subject  to  section  18  of  the 
statute  of  limitation  (Mills*  Ann.  Stats,  sec.  2912).  Farria  v.  Wirt  et 
al.,  1. 

Chattki-  Mobtoagbs — Salss— Resoission — Attachment. — Where 
a  vendee  procures  goods  from  a  vendor  through  fraudulent  representa- 
tions and  under  such  circumstances  that  the  vendor  may  rescind  the 
sale,  the  vendor  by  promptly  rescinding  the  sale  may  maintain  an  ac- 
tion of  i-eplevin  for  the  goods  against  a  subsequent  mortgagee  who 
took  the  goods  to  secure  a  preexisting  debt  without  showing  that  the 
mortgagee  had  knowledge  of  the  fraud  of  the  vendee.  But  if  the  vendor 
elects  not  to  rescind  the  sale  and  proceeds  by  attachment  of  the  goods 
in  the  hands  of  the  mortgagee,  he  must  show  that  the  mortgagee  had 
actual  notice  or  knowledge  of  the  fraudulent  intent  of  the  vendee. 
Constructive  notice  is  insufficient,  but  knowledge  of  circumstances  may 
be  equivalent  to  actual  notice.     NichoUs  v,  Mc Shane  et  at.,  165. 

Evidence — Statements  to  Com mbbcial  Agencies. — Upon  the  is- 
sue as  to  whether  or  not  a  sale  of  goods  was  procured  through  fraud 
and  false  representations  of  the  vendee,  statements  made  by  the  pur- 
chaser to  a  commercial  agency  are  admissible  in  evidence.  If  made 
sufficiently  near  the  time  of  the  transaction  in  question  to  have  any 
connection  with  or  bearing  upon  it,  provided  it  be  shown  that  the  state- 
ments were  brought  to  the  knowledge  of  the  vendor  and  were  relied 
upon  by  him  in  making  the  sale  and  extending  the  credit.     lb. 

Chattel  Mortgages— Notice. — Where  a  merchant  mortgaged  his 
stock  of  goods  to  the  vice  president  of  a  bank  to  secure  an  indebted- 
ness to  the  bank  and  made  a  second  chattel  mortgage  to  the  same  party 
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to  secure  other  creditors  not  connected  with  the  bank,  conceding  that 
notice  to  the  cashier  of  the  bank  that  the  merchant  procured  the  goods 
through  fraud  was  notice  to  the  bank,  such  notice  could  not  affect  the 
creditors  secured  by  the  second  chattel  mortgage.    lb. 

Same. — Where  a  merchant  purcliased  goods  through  fraud  and  after- 
wards mortgaged  his  stock  of  goods  to  secure  an  indebtedness  to  a 
bank,  evidence  that  an  attorney  for  creditors  of  the  merchant  called  at 
the  baok  on  two  occasions  and  inquired  about  the  financial  condition 
of  the  merchant  and  was  told  by  the  cashier  that  he  was  financially 
sound  and  that  the  attorney  could  assure  his  correspondents  that  there 
was  no  risk  in  shipping  liim  all  the  goods  he  might  order,  and  the  sec- 
ond time  the  attorney  called  he  told  the  cashier  that  he  tliought  the 
merchant  was  preparing  for  a  failure  and  was  getting  in  a  large  stock 
of  goods  for  the  purpose  of  defrauding  his  croditurs,  and  tlie  next  day 
after  this  last  interview  tlie  chattel  mortgage  was  executed  to  the 
bank,  was  not  sufficient  to  show  that  the  bank  had  notice  or  knowledge 
of  the  fraud  of  tlie  merchant  in  procuring  the  goods.    lb. 

Statutoby  Constkuction. — The  act  of  1897  (Session  Laws,  1897, 
page  202)  making  it  a  misdemeanor  for  one  who  purchases  goods  upon 
credit,  and  before  paying  therefor,  to  sell,  hypothecate,  pledge  or  other- 
wise dispose  of  the  same  out  of  the  usual  course  of  business,  and  with 
intent  to  cheat  or  defi*aud  the  vendor,  was  not  intended  to  have  any 
effect  in  the  determination  of  tlie  validity  or  invalidity  of  any  contract 
of  sale,  and  does  not  prevent  the  preference  of  a  bona  fide  creditor  hav- 
ing no  notice  of  the  fraudulent  intent  of  the  debtor.     lb. 

CnATTKL  Mortgages — Attachment — Burden  of  Proof. — Where 
goods  are  attached  in  the  hands  of  a  chattel  mortgagee,  on  the  gpround 
that  the  chattel  mortgage  was  made  to  defraud  ci*editors,  the  burden 
of  proof  is  upon  the  attachment  creditors  to  show  the  fraudulent  intent 
of  the  chattel  mortgagor  and  the  participation  in,  or  knowledge  of,  such 
fraud  by  the  chattel  mortgagee,  before  the  latter  is  called  upon  to  de- 
fend his  title.     lb. 

Sales — Chattel  Mortoaoes. — Where  a  merchant  transferred  his 
stock  of  goods  to  the  president  of  a  bank  in  satisfaction  of  a  debt  due 
the  bank,  and  in  further  considei-ation  of  certain  other  debts  of  the 
merchant  assumed  by  tlie  bank,  and  maHe  to  the  vendee  an  absolute 
bill  of  sale  of  the  property,  the  fact,  that,  as  the  vendee  sold  the  goods 
he  paid  the  proceeds  to  the  bank,  and  upon  the  debts  assumed  by  the 
bank,  proportionately  until  the  assumed  debts  were  paid  and  the  bank 
received  the  amount  of  the  debt  of  the  merchant  satisfied  by  the  trans- 
fer, does  not  stamp  the  bill  of  sale  with  the  chai-acter  of  a  chattel  mort- 
gage for  the  security  of  the  debts  and  is  not  Inconsistent  with  an 
absolute  purchase  and  is  no  evidence  of  a  fraudulent  purpose.  The 
Krippendorf'Dittman  Co.  et  al.  v.  Trenoweth  et  aZ.,  178. 

Sales — Book   Accounts  —  Consideration — Evidence. — Whera  a 
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merchant  ti-ansfeiTed  his  stock  of  goods,  fixtures,  etc.,  in  payment  of 
certain  debts  owed  by  him  and  made  a  bill  of  sale  to  the  yendee,  par- 
ticularly specifying  the  property  transferred,  and  in  which  no  mention 
was  made  of  his  book  accounts,  to  sustain  a  transfer  of  the  book  ac- 
counts as  against  unsecured  creditors,  it  must  be  shown  that  the  ac- 
counts were  transferred  as  a  part  of  the  same  transaction  witnessed  by 
the  bill  of  sale  and  for  the  same  consideration  or  else  that  the  transfer 
was  based  upon  a  new  and  separate  consideration.     lb. 

Sales— Book  Accoints — Fraudulent  Transfers— Aocountino. 
— Where  an  insolvent  merchant  transferred  his  stock  of  goods  in  pay- 
ment of  certain  debts  and  it  appears  that  his  book  accounts  which  were 
not  mentioned  in  the  bill  of  sale  and  for  which  no  consideration  was 
paid,  wei*e  transferred  to  the  vendee  and  a  large  amount  of  money  col- 
lected thereon  by  the  vendee,  the  creditors  of  the  merchant  are  entitled 
to  an  accounting  by  the  vendee  to  ascertain  what  sums  were  collected 
on  the  accounts,  and  what  other  sums  were  not  collected  which  by  rea- 
sonable diligence  might  have  been.     If). 

Deeds  of  Trust — Foueclosurk — Evidence — Pleading. — In  an  ac- 
tion for  the  unsatisfied  balance  of  a  note  after  a  foreclosure  and  sale 
under  a  deed  of  trust  made  to  secure  such  note,  evidence  tending  to 
impeach  the  bona  fides  of  such  sale  is  not  admissible  in  defense  unless 
the  facts  c(mstituting  such  bad  faith,  misconduct  or  fraud  are  properly 
alleged  in  the  answer.     Mosier  v.  Kershoto^  453. 

Pleading — Trover. — An  allegation  of  fi-aud  and  deceit  is  material 
to  justify  an  execution  against  the  person,  but  is  not  essential  to  a  cause 
of  action  in  trover.     Benson  v.  Eli,  494. 

Pleading — Departure — Payment. — In  an  action  upon  an  account 
for  goods  sold  and  delivered  where  defendant  answered  by  plea  of  pay- 
ment, alleging  that  iu  full  satisfaction  of  the  account  defendant  con- 
veyed to  plaintiff  an  interest  in  a  mining  claim,  a  replication  admitting 
the  conveyance  but  alleging  that  plaintiff  was  induced  to  accept  the 
conveyance  in  satisfaction  of  the  debt  by  false  and  fraudulent  represen- 
tations of  defendant  and  alleging  a  rescission  and  tender  of  a  reconvey- 
ance of  the  property  to  defendant,  was  not  a  departure  from  the  cause 
of  action  stated  in  the  complaint.  The  Jamieson  House  Furnishing  Co. 
V.  Brainard,  509. 

Chattel  Mortgages — Attachment — Fraudulent  Misrepresen- 
tations— Burden  of  Proof. — Where  attaching  creditors  attempt  to 
avoid  a  prior  chattel  mortgage  on  the  ground  that  they  were  induced  to 
give  credit  by  fraudulent  mirsepresentations  of  the  mortgagee  as  to  the 
financial  condition  of  the  mortgagor,  the  burden  is  on  them  to  prove 
the  fraud.  Chittenden,  Executor  of  \Vebb''s  Estate,  v.  The  Charles  H.  Sieg 
Mfg.  Co.,  549. 

Same — Evidence.— Where  attachment  creditors  attempt  to  set  aside 
a  prior  chattel  mortgage  on  the  ground  that  they  were  induced  to  give 
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credit  by  fraudulent  misrepresentations  of  the  mortgagee  as  to  the  mort- 
gagors^ financial  condition,  a  letter  from  the  mortgagee  to  a  mercantile 
agency  which  stated  that  mortgagee  had  done  a  large  business  with 
mortgagors  amounting  to  many  thousand  dollars  during  the  previous 
year  and  found  tliem  good  pay,  that  the  business  had  been  on  a  cash 
basis  or  very  short  time,  although  mortgagee's  terms  were  sixty  days, 
is  not  shown  to  be  false  by  the  fact  that  at  the  end  of  the  year  refeiTed 
to,  a  balance  of  91,300  was  due  from  mortgagors  to  mortgagee  out  of  a 
totiil  business  of  i^,000.     lb. 

Same.— Where  attachment  creditors  attempt  to  avoid  a  prior  chattel 
mortgage  on  the  ground  that  they  were  induced  to  g^ve  credit  by  fraudu- 
lent misrepresentations  by  the  mortgagee  as  to  the  financial  conditfon 
of  the  mortgagors,  a  letter  from  mortgagee  to  a  mercantile  agency  stat- 
ing that  the  mortgagors  were  good  pay  is  not  shown  to  be  false  and 
fraudulent  by  sliowing  that  nearly  three  months  after  the  letter  was 
written  to  the  agency,  mortgagee's  factory  declined  to  fill  an  order  from 
mortgagors  until  I'v  remittance  was  received  on  account,  where  the  re- 
fusal to  fill  the  order  was  without  the  knowledge  of  the  president  of 
niortgiigee  company,  who  wrote  the  letter  to  the  agency,  and  where  said 
president  directed  said  order  to  be  filled  as  soon  as  he  heard  of  it.    lb. 

KviDENGR — Question  for  Jury. — As  a  general  rule,  fraud  is  a  ques- 
tion of  fact  to  be  determined  by  the  jury,  but  where  the  alleged  fraud 
consists  in  written  statements  and  there  is  no  evidence  to  show  that  the 
statements  are  false,  there  is  nothing  for  the  jury  to  pass  upon  and  the 
court  should  direct  a  verdict,     lb. 

Judgments — Pleading  and  Proof. — A  judgment  must  be  rendered 
in  conformity  with  the  allegations  and  proof  of  the  parties.  A  judg- 
ment rendered  for  defendant  on  the  ground  of  fraud  of  plaintiff  is  fa- 
tally defective  where  no  such  fraud  was  alleged  in  defendant's  answer. 
The  Breckenridge  Mercantile  Co.  v.  Bailif  et  al.,  554. 

GAMING  : 

Gaming  Contracts — Bucket  Shops — Money  had  and  Received 
— Burden  of  Proof. — An  action  wherein  plaintiff  seeks  to  recover 
from  defendant,  a  brokerage  company  commonly  denominated  a 
**  bucket  shop/'  a  certain  sum  of  money  which  plaintiff  alleges  she  de- 
posited with  her  husband  to  be  kept  for  her  and  which  without  her 
consent  he  gambled  away  to  defendant,  betting  upon  the  market  price 
of  certain  grains,  provisions  and  corporate  stocks,  is  in  reality  an  action 
for  money  had  and  received,  the  theory  of  which  is  that  defendant  has 
plaintiff's  money  without  her  consent  and  without  having  parted  with 
any  consideration  therefor,  and  the  burden  is  upon  plaintiff  to  show 
that  the  money  in  question  belonged  to  her,  that  it  was  secured  by  de- 
fendant without  her  consent  and  without  giving  any  valid  consideration 
therefor.     The  John  G.  Morgan  Brokerage  Co.  v.  Shemwell,  185. 
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Same — Evidence.— In  an  action  wherein  plaintiff  seeks  to  recover 
from  defendant  a  certain  sum  of  money  which  she  alleges  she  deposited 
with  her  busband  and  which  he  gambled  away  to  defendant,  betting 
on  the  market  price  of  certain  grains,  produce  and  corporate  stocks, 
where  the  evidence  shows  that  defendant  paid  back  to  the  husband 
more  money  than  was  received  from  him,  the  evidence  is  insufficient 
to  sustain  plaintiffs  case  and  it  is  unnecessary  to  determine  whether 
or  not  the  contracts  upon  which  the  money  was  alleged  to  have  been 
received  by  defendant  were  valid  or  invalid.    lb. 

GARNISHMENT  : 

Judgment  against  Garnishee.— In  order  that  a  judgment  may  be 
entered  against  a  garnishee  upon  his  answer,  it  must  contain  a  clear 
admission  of  indebtedness  to,  or  possession  of  attachable  property  of, 
the  defendant.  And  where  the  answer  substantially  denies  any  in- 
debtedness or  possession  of  property  belonging  to  defendant,  the 
garnishee  is  entitled  to  a  disc  barge,  unless  the  force  of  the  denial  is 
overcome  by  other  statements  in  the  answer,  or  unless  the  answer  is 
shown  to  be  untrue.     Bragdon  v,  Bradt  et  cU.,  65. 

Same — ^If  a  garnishee  owes  the  defendant  a  debt,  or  has  personal 
property  of  the  defendant  in  his  possession,  or  under  his  control  at  the 
time  that  the  garnishment  process  is  served  upon  him,  he  must  so 
answer,  and  abide  the  judgment  of  the  court.  But  if  at  the  time  he  is 
not  indebted  to  defendant,  or  has  not  in  his  possession,  or  under  his 
control  any  property  of  the  defendant,  he  is  entitled  to  a  discharge. 
He  is  not  answerable  for  an  indebtedness  accruing  from  him  to  de- 
fendant, or  for  property  coming  into  his  possession,  after  the  garnish- 
ment is  served.     lb. 

Chattel  Mortgages.— Property  in  the  possession  of  a  garnishee 
under  a  chattel  mortgage  to  secure  an  indebtedness  from  the  defendant 
to  the  garnishee  cannot  be  reached  by  garnishment,  unless  the  plain- 
tiff, under  an  order  of  court  for  that  purpose,  pay  or  tender  to  the 
garnishee  the  amount  of  tlie  debt  for  which  the  property  is  held.    lb. 

Answer — Chattel  Mortgage. — Wliere  a  garnishee  answered  that 
he  was  in  possession  of  a  stock  of  goods  under  a  chattel  mortgage  ex- 
ecuted to  him  by  defendant  to  secure  an  indebtedness  from  defendant 
to  him  which  he  was  at  the  time  selling  to  satisfy  the  debt,  stating  the 
amount  of  the  indebtedness  and  the  balance  due,  and  plaintiff  did  not 
pay  or  offer  to  pay  said  balance,  and  about  three  months  later  garnishee 
filed  in  court  what  he  called  a  supplemental  answer  setting  forth  that 
his  debt  had  been  paid  and  his  interest  in  the  property  extinguished 
and  asking  an  order  of  court  that  he  deliver  the  property  to  the  sheriff 
or  some  other  custodian,  and  no  further  garnishment  writ  was  served 
on  the  garnishee,  and  the  property  was  by  him  turned  over  to  a  sub- 
sequent chattel  mortgagee,  the  paper  called  a  supplemental  answer  was 
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DO  part  of  garnishee*  B  answer  and  it  was  error  to  enter  judgment 
against  him  on  his  answer.    lb. 

INJUNCTION: 

Refusal  to  Compete— Notick— Damage. — Where  an  architect  had 
solicited  hids  from  contractoi*s  lor  the  construction  of  a  building,  a 
notice  to  the  architect  signed  by  members  of  a  builders^  association  to 
the  effect  that  tliey  would  decline  to  bid  on  the  building  if  plaintiffs 
bid  was  received  in  competition,  and  evidence  that  on  account  of  such 
notice  the  architect  refused  to  consider  plaintiff^s  biti,  was  insufficient 
to  sustain  a  judgment  for  damage  or  injunction  against  the  association 
or  the  members  signing  the  notice,  where  the  evidence  showed  that 
not  more  than  one  fourth  of  the  contractors  of  the  city  where  the 
building  was  to  be  erected  were  members  of  the  association.  The 
Master  Builders'  Association  et  al.  v.  Domascio  et  aL,  25. 

Same. — A  verbal  notice  by  a  member  of  a  builders'  association  to  an 
architect  to  the  effect  that  if  he  received  any  bid  from  plaintiff  for  the 
construction  of  a  contemplated  building  that  each  of  the  membera  of 
the  association  would  refuse  to  bid  upon  the  work  or  allow  any  one 
else  to  do  so  and  thereby  financially  ruiti  and  destroy  the  business  of 
the  arehitect  by  inducing  othei-s  to  desist  from  patronizing  or  em- 
ploying him,  and  a  statement  that  it  was  the  intention  of  the  members 
of  the  association  to  protest  against  the  plaintiff  doing  any  work  or 
labor  for  any  of  the  architects  within  the  city,  in  the  absence  of  evi- 
dence that  the  member  giving  the  notice  was  authorized  to  speak  for 
the  association  or  the  members  thereof  is  insufficient  to  sustain  a  judg- 
ment for  damage  or  an  injunction  against  the  association  or  the  mem- 
bers thereof.     7ft. 

Equity  Jurisdiction — Multiplicity  of  Suits — Seweb  Taxes — 
Void  Assessment. — For  the  purpose  of  preventing  a  multiplicity  of 
suits,  a  court  of  equity  will  take  jurisdiction  of  an  action  by  real  estate 
owners  in  a  sewer  district  in  a  city  suing  on  behalf  of  themselves  and 
all  other  persons  similarly  situated  and  interested,  against  the  city  and 
its  treasurer  to  restrain  the  enforcement  of  a  void  assessment  of  a 
special  tax  against  their  property  for  the  purpose  of  constructing  a 
sewer.     Dumars  et  al.  v.  The  City  of  Denver  et  al.,  375. 

Equity  Jurisdiction— Removing  Cloud  from  Title — Void  As- 
sessment OF  Taxes. — Where  an  assessment  of  a  special  tax  against 
the  real  estate  of  a  district  for  the  purpose  of  constructing  a  sewer  is 
void,  and  the  defects  which  render  it  void  are  not  of  record,  but  prima 
facie  the  proceedings  are  regular  and  valid  and  sufficient  to  create  a 
cloud  upon  the  title  to  real  estate  in  the  district,  a  court  of  equity  will 
assume  jurisdiction  to  restrain  the  enforcement  of  the  assessment,  and 
to  remove  the  cloud.     lb. 

Void  Taxes — Tender. — Where  a  special  assessment  against  real 
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estate  for  public  improvements  is  totally  void,  owners  of  property 
affected  are  not  required  to  pay  or  tender  any  part  of  the  tax  before 
bringing  an  action  to  restrain  the  enforcement  of  such  void  assess- 
ment   lb, 

INSTRUCTIONS: 

Life  Insurance — Application — False  Answers. — In  an  action 
upon  a  policy  of  life  insurance  where  a  defense  was  based  upon  the 
alleged  falsity  of  two  answers  in  the  application,  the  falsity  of  either 
of  which  would  have  avoided  the  policy,  an  instruction  that  in  effect 
told  the  jury  that  both  answers  must  have  been  shown  to  have  been 
false  before  the  jury  could  find  in  favor  of  the  defendant  was  erroneous. 
The  Des  Moines  Life  Association  v,  Oioen,  60. 

Same. — In  an  action  upon  a  policy  of  life  insurance  where  a  defense 
was  based  upon  the  alleged  falsity  of  the  answer  to  the  following  ques- 
tion, in  reference  to  the  use  of  intoxicating  liquors:  **  What  has  been 
your  habit  in  this  respect  through  life  ?  ^*  to  which  the  applicant  an- 
swered: **  Temperate,^*  an  instruction  that  told  the  jury  that  before 
they  could  find  for  defendant  they  must  find  from  the  preponderanoe 
of  the  evidence  that  the  habit  of  insured  as  to  the  use  of  liquors  prior 
to  the  signing  of  said  application  had  been  intemperate  and  immoderate 
through  life  was  erroneous  in  requiriog  defendant  to  show  that  such 
intemperate  habit  continued  through  life.     lb. 

Undisputed  Facts. — It  is  error  to  submit  to  the  jury  an  admitted 
or  undisputed  fact  as  a  question  in  dispute  under  the  testimony.     lb. 

Two  Defenses.— Where  there  are  two  defenses  interposed  to  an 
action  either  of  which  if  established  would  defeat  the  action,  an  in- 
struction from  which  the  jury  might  conclude  that  if  defendant  failed 
to  establish  one  defense,  even  though  he  sustained  the  other,  it  would 
be  their  duty  to  return  a  verdict  for  the  plaintiff,  is  misleading  and 
erroneous.     lb. 

Error  not  Cured. — If  misleading  and  erroneous  ^instructions  are 
given,  the  fact  that  other  instructions  are  given  which  to  some  extent 
clearly  and  correctly  lay  down  the  rules  of  law  applicable  to  the  case, 
does  not  cure  the  error  where  there  is  notliiug  in  the  record  from  which 
it  can  be  determined  which  instructions  the  jury  followed  upon  the 
material  issues  presented.     lb. 

Rewards— Practice — Directing  Verdict. — In  an  action  by  several 
parties  to  recover  a  reward  offered  by  a  county,  where  the  county  paid 
the  reward  into  court  and  substituted  another  party,  who  claimed  half 
the  reward,  as  defendant,  and  the  evidence  showed  an  agreement  by 
one  of  the  plaintiffs  to  divide  the  reward  with  defendant,  although  the 
agreement  was  not  binding  on  the  other  plaintiffs,  defendant  would  be 
entitled  to  part  of  the  amount  goiug  to  the  plaintiff  who  made  the 
agreement,  and  if  the  evidence  was  otherwise  sufBlcient  to  sustain  a  re- 
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covery  it  was  error  to  direct  a  yerdiot  for  plaintiffs.  Hart  v.  Oreen  et 
aL,  70. 

Same — Evidence. — In  an  action  against  a  county  for  a  reward  offered 
for  the  arrest  and  conviction  of  certain  parties  where  the  county  paid 
the  reward  into  court  and  substituted  another  party  as  defendant  who 
claimed  half  of  the  reward  by  reason  of  an  agreement  with  plaintiffs 
whereby  lie  was  to  furnish  plaintiffs  the  name  of  a  party  who  could  give 
information  wliich  would  lead  to  the  detection  of  the  guilty  parties  for 
which  he  was  to  receive  half  the  reward,  and  the  evidence  showed  that 
he  gave  plaintiffs  the  name  and  address  of  a  party,  but  there  was  no 
evidence  that  the  person  wliose  name  was  given  to  plaintiffs  knew  any- 
thing about  the  matter  or  f nrnislied  any  information  to  plaintiffs  that 
led  to  the  arrest  of  the  criminals,  or  in  any  way  assisted  in  their  con- 
viction, the  evidence  was  insufficient  to  sustain  defendant's  claim  and 
the  jury  was  properly  directed  to  return  a  verdict  for  plaintiffs.    lb. 

DiBEcrriNG  Vbrdiot. — Where  upon  the  evidence  a  verdict  was  prop- 
erly directed  for  plaintiffs,  the  defendant  cannot  complain  of  a  refusal 
to  give  instructions  asked.    lb. 

Pkactioe— Trial  to  Coukt. — Where  after  trial  to,  and  disagreement 
by,  a  jury,  the  cause  was  by  stipulation  submitted  to  the  court  and  de- 
cided upon  the  evidence  as  introduced  before  the  jury,  on  appeal  no 
objection  can  be  raised  to  the  instructions  of  the  court.  Browns  o. 
Lutin,  263. 

Principal  and  Agent — Harmless  Error. — In  an  action  upon 
promissory  notes  where  the  defendant  merely  denied  the  execution  of 
the  notes  without  alleging  in  his  answer  or  in  his  evidence  who  did 
execute  them,  an  instruction  that  '*  the  defendant  alleges  that  the  notes 
in  question  were  executed  by  one  L.  without  authority  from  him  to 
make  such  notes''  was  incorrect,  but  where  the  proof  was  conclusive 
and  iindisputed  that  L.  did  execute  the  notes,  the  instruction  was  not 
prejudicial.     Witcher  v.  McPhee  et  al.,  298. 

Trover— Stolen  Money — Identity. — Where  a  person  was  robbed 
of  certain  money  and  upon  the  arrest  of  the  robber  part  of  the  money 
was  rocoverod  by  the  officer,  part  of  which  was  paid  over  to  the  attorney 
of  the  robber  on  an  execution  against  the  robber  for  his  fees,  in  an  ac- 
tion by  the  party  robbed  against  the  attorney  to  recover  the  money, 
the  question  of  the  identity  of  the  money  was  a  question  of  fact  for  the 
jury,  and  it  was  error  for  the  court  to  assume  in  his  instructions  that 
the  money  in  the  hands  of  the  officer  was  the  identical  money  taken 
from  plaintiff.     Benson  v.  Mi,  494. 

Same. — Where  a  person  was  robbed  of  certain  money  and  upon  the 
arrest  of  the  robber  most  of  the  money  was  recovered  by  the  officer, 
and  the  attorney  for  the  robber  having  assigned  part  of  his  fees  recov- 
ered a  judgment  against  the  robber  for  the  balance,  and  his  assignees 
recovered  judgments  for  the  amounts  assigned,  and  executiona  having 
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been  issued  on  the  Judgments  the  money  was  paid  oyer  to  the  several 
Judgment  creditors,  in  an  action  by  the  person  robbed  against  the  at- 
torney to  recover  the  money,  defendant  was  only  liable  for  the  amount 
shown  to  have  been  converted  by  him,  and  where  there  was  no  evidence 
that  defendant  received  or  converted  the  amount  paid  to  his  assignees, 
it  was  error  to  instruct  the  jury  that  in  the  event  of  a  verdict  for  plain- 
tiff it  must  be  in  the  sum  of  the  amounts  paid  to  defendant  and  his 
assignees.  It  was  also  a  question  for  the  jury  to  determine  whether 
all  or  part  of  the  money  paid  on  the  executions  was  the  money  taken 
from  plaintiif.     lb. 

Not  Applicable  to  Evidence. — It  is  error  to  give  an  instruction 
where  there  is  no  evidence  in  the  case  to  which  it  is  applicable.     lb. 

Evidence. — In  an  action  by  a  mining  company  against  its  superin- 
tendent to  recover  royalties  collected  by  him  on  a  certain  lease,  where 
the  uncontradicted  evidence  showed  that  the  only  reports  made  to  the 
company  were  of  the  gross  receipts  and  expenditures  from  a  number 
of  leases,  and  contained  nothing  from  which  the  transactions  relating 
to  this  particular  lease  could  be  known,  an  instruction  that  the  fact 
that  the  company  made  no  objection  to  the  reports  and  did  not  call  for 
more  specific  reports  should  not  be  considered  by  the  jury,  since  such 
reports  did  not  profess  to  show  anything  in  respect  to  the  question  in- 
volved, was  proper  and  should  have  been  given  as  requested,  and  it  was. 
error  to  modify  such  instruction  so  as  to  leave  it  to  the  jury  to  deter- 
mine what  the  reports  did  show.  The  Aliunde  Consolidated  Mining  Co. 
V.  Arnold^  542. 

Evidence. — In  an  action  by  an  employ^  for  salary  where  defendant 
admitted  in  its  answer  that  the  salary  for  the  time  claimed  had  not  been 
paid  but  denied  any  indebtedness,  and  set  up  a  counterclaim  and 
prayed  judgment  against  plaintiff  for  a  balance  due  on  the  counterclaim, 
and  defendant's  evidence  was  in  line  with  its  pleading,  an  instruction 
that  defendant  admitted  that  it  was  indebted  to  plaintiff  for  the  salary 
due,  was  eiTor.     lb. 

Fraud— Evidence — Question  fob  Jury.— As  a  general  rule,  fraud 
is  a  question  of  fact  to  be  determined  by  the  jury,  but  where  the  alleged 
fraud  consists  in  written  statements  and  there  is  no  evidence  to  show 
that  the  statements  are  false,  there  is  nothing  for  the  jury  to  pass  upon 
and  the  court  should  direct  a  verdict.  Chittenden,  Executor  of  Webb's 
Estate,  0.  The  Charles  H.  Sieg  J(fg,  Co.,  549. 

INSURANCE— FIRE: 

Principal  and  Agent— Husband  and  Wife— Contbaots. — Where 
an  insurance  agent  called  at  the  home  of  an  insured  to  inquire  if  he 
desired  a  renewal  of  a  policy  about  to  expire  and  the  insured  being 
absent  from  home  his  wife  told  the  accent  that  lier  husband  desired  the 
insurance  continued,  in  the  absence  of  evidence  of  the  wife's  authority 
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to  act  for  her  husband  in  the  matter  or  of  his  ratification,  the  hoBband 
was  not  liable  for  premiums  upon  a  policy  issued  upon  the  wife^s  state- 
ment    Colby  V,  Thompson  et  aL,  271. 

MoBTGAOES — Contracts. — A  policy  of  fire  insurance  containing  a 
clause  for  the  protection  of  the  mortgagee  of  the  premises  which  pro- 
vided that  if  the  mortgagor  neglected  or  refused  to  pay  the  premium 
the  moiigagee  should  pay  the  same,  was  delivered  by  the  insurance 
agents  to  the  mortgagee  and  by  him  wiis  delivered  to  the  mortgagor. 
And  the  mortgagor  failing  to  pay  the  premium  the  agent  informed  the 
mortgagee  and  told  him  he  would  cancel  the  policy  if  not  paid,  where- 
upon the  mortgagee  requested  him  not  to  cancel  the  policy  and  promised 
to  pay  the  premium  if  the  mortgagor  did  not.  Held  that  the  protection 
of  the  mortgagee's  interest  was  a  sufficient  consideration  to  support  the 
contract  and  that  his  promise  to  pay  tlie  premium  and  the  agreement 
of  the  agent  not  to  cancel  the  policy  constituted  a  valid  legal  contract 
binding  upon  both  parties.     lb. 

CoNTBACTS — Limitation  —  Time. — Where  an  insurance  policy  pro- 
vided that  no  suit  or  action  thereon  against  the  company  should  be  sus- 
tiiinable  unless  commenced  within  six  months  next  after  the  fire  should 
occur,  and  a  fire  occurred  on  the  30th  day  of  November,  the  six  months 
expired  on  the  30tli  day  of  the  next  May,  and  an  action  commenced  on 
May  31,  was  barred  by  the  limitation  of  the  contract  Daly  v.  The  Con- 
cordia Fire  Insurance  Co.^  349. 

Insubable  Intebest. — One  who  purchased  a  lot  and  building  thereon 
from  the  person  in  possession  and  took  possession  thereof  under  a  quit- 
claim deed  knowing  that  the  title  to  the  lot  was  in  another  person  but 
believing  that  he  acquired  a  good  title  to  the  building,  and  who  after- 
wards ei*ected  another  building  on  the  lot  and  was  in  possession  and 
use  of  the  premises  at  the  time  a  policy  of  insurance  was  procui-ed  on 
the  buildings  and  at  the  time  of  loss  thereof  by  fire,  had  an  insurable 
interest  in  the  premises.  The  American  Central  Insurance  Co.  v.  Donlon, 
416. 

Knowledge  of  Agent — Waiveb  of  Condition. — Where  a  policy  of 
fire  insurance  was  issued  on  buildings  in  which  the  insured  had  an 
insurable  interest,  but  which  wera  situated  on  a  lot,  the  title  of  which 
was  not  in  the  insured,  and  the  agent  effecting  the  insurance  had  full 
knowledge  of  the  condition  of  the  title  to  the  lot,  the  issuance  of  the 
policy  with  such  knowledge  was  a  waiver  of  a  condition  in  the  policy, 
providing  that  if  the  interest  of  the  insured  be  other  than  unconditional 
and  sole  ownership,  or  if  the  subject  of  insui^ance  be  a  building  on 
ground  not  owned  by  the  insured  in  fee  simple,  the  policy  should  be 
void  unless  otherwise  provided  by  agreement  indorsed  on  the  policy.    lb. 

Appbaisal — Waiveb  of  Condition. — A  condition  in  a  policy  of  fire 
insurance  requiring  an  appraisement  of  the  property  destroyed  is  waived 
by  an  absolute  denial  of  any  liability.    lb. 
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Application— Fai/SB  Answers— Instbuctions. — In  an  action  upon 
a  policy  of  life  insurance  where  a  defense  was  based  upon  the  alleged 
falsity  of  two  answers  in  the  application,  the  falsity  of  either  of  which 
would  have  avoided  the  policy,  an  instruction  that  in  effect  told  the 
jury  that  both  answei's  must  have  been  shown  to  have  been  false  before 
the  jury  could  fiud  in  favor  of  the  defendant  was  erroneous.  The  Des 
Moines  Life  Association  v.  Owen,  60. 

Same. — In  an  action  upon  a  policy  of  life  insurance  where  a  defense 
was  based  upon  the  alleged  falsity  of  the  answer  to  the  following  ques- 
tion, in  reference  to  the  use  of  intoxicating  liquors:  '*  What  has  been 
your  habit  in  this  respect  through  life?  *'  to  which  the  applicant  an- 
swered: **  Temperate/'  an  instruction  that  told  the  jury  that  before 
they  could  find  for  defendant  they  must  find  from  the  preponderance 
of  the  evidence  that  the  habit  of  insured  as  to  the  use  of  liquors  prior 
to  the  signing  of  said  application  had  been  intemperate  and  immoderate 
through  life  was  erroneous  in  requiring  defendant  to  show  that  such  in- 
temperate habit  continued  .through  life.     lb. 

Application — Warranties.— In  construing  an  application  for  a 
policy  of  life  insurance  warranties  are  not  favored  and  are  not  to  be 
created  or  extended  by  coustruction,  but  must  arise,  if  at  all,  from  the 
fair  interpretation  and  clear  intendment  of  the  words  used  by  the  par- 
ties, and  if  there  be  any  doubt  as  to  the  character  of  the  statement,  it 
should  be  held  to  have  only  the  force  of  a  representation.  The  Nortfi- 
toestern  Life  Assurance  Co.  r.  Tietze^  205. 

Policy — Construction. — A  policy  of  life  insui-ance  must  be  liberally 
construed  in  favor  of  the  insured  so  as  not  to  defeat,  without  a  clear  ne- 
cessity, the  claim  to  indemnity  which  it  was  the  object  to  secure  in 
making  the  insurance.     lb. 

Policy— Contracts — Warranties. — A  policy  of  insurance,  and  it 
alone,  is  the  final  agreement  or  contract  of  the  parties,  and  a  warranty, 
if  there  be  any,  must  be  evidenced  by  the  policy.     lb. 

Application — Representations— Warranties.— Under  the  gen- 
eral rule,  a  representation  in  an  application  for  insurance  is  no  part  of 
the  contract,  although  the  basis  of  it,  while  a  warranty  entera  into  and 
forms  a  part  of  the  contract  itself.  If  a  representation  be  false  in  any 
respect  material  to  the  risk,  the  policy  will  be  vitiated,  while  the  terms 
of  a  warranty  must  be  exactly  and  litei-ally  conformed  to  in  every  par- 
ticular whether  material  or  not  in  order  to  charge  the  insurer.    lb. 

Application— Policy.— What  was  claimed  to  be  the  original  appli- 
cation for  a  policy  of  life  insurance  was  printed  and  written  upon  three 
pages.  On  the  fii'st  page  was  the  formal  application  stating  the  amount 
of  insurance  and  plan,  followed  under  a  heading  of  **Form  A"  by 
numerous  pointed  questions  which  were  answered  and  signed  by  the 
applicant.  On  the  second  page,  after  a  short  instruction  to  the  medical 
examiner,  appeared  under  the  head  **  Form  B  *^  a  list  of  questions  re- 
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lating  to  the  medical  examination,  and  the  anBwera  thereto.  On  the 
third  page  was  an  agreement  signed  by  the  applicant  referring  to  forma 
A  and  B  as  the  foregoing  application  and  agreeing  that  the  answers 
therein  were  material  and  warranted  to  be  true.  Held  that  the  first 
two  pages  constituted  the  application  and  that  the  agreement  was  no 
part  of  the  application.  And  where  the  policy  referred  to  the  applica- 
tion and  made  it  a  part  of  the  contract  but  did  not  mention  the  agree- 
ment,  the  agreement  was  not  a  part  of  the  policy.  And  statements 
made  in  the  application  were  representations  only  and  except  as  to 
something  material  to  the  risk  theii-  falsity  coald  not  avoid  or  defeat 
the  policy.     lb. 

Application— Evidence. — Where  an  application  for  life  insurance 
consisted  of  two  parts,  one  being  the  formal  application  stating  amount 
and  plan  with  a  number  of  questions  and  answers  under  the  heading  of 
*^  Form  A  "  and  the  other  part  being  questions  and  answers  pertaining 
to  the  medical  examination  under  the  heading  of  *^  Form  B/^  in  an  ac-' 
tion  upon  the  policy  both  forms  wei-e  admissible  in  evidence  as  tlie  ap- 
plication upon  which  the  policy  was  issued  and  it  was  error  to  refuse  to 
permit  defendant  to  introduce  form  B  as  a  part  of  the  application, 
form  A  having  been  introduced  by  plain tifiF.  And  the  fact  that  the 
policy  introduced  in  evidence  by  plaintiff  had  attached  to  it  copies  of 
both  forms  A  and  B  does  not  cure  the  error  where  it  does  not  appear 
that  they  were  read  to  the  jury,  nor  that  the  court  made  any  ruling  as 
to  the  effect  of  any  part  or  portion  of  the  entire  exhibit.     lb, 

JUDGMENTS: 

Practice — Costs — New  Trials. — In  an  adverse  suit  between  the 
owners  of  two  conflicting  mining  claims,  where  after  judgment  was 
entered  it  was  on  motion  of  the  sucoeKsful  paHy  amended  so  as  to  in- 
clude an  attomey^s  fee  and  the  expense  of  adverse,  in  accordance  with 
a  stipulation  between  the  parties  made  before  trial,  the  sums  thus  in- 
cluded in  the  judgment  were  a  part  of  the  judgment  and  not  costs 
that  would  have  to  be  paid  by  the  losing  pai-ty  to  entitle  him  to  a  new 
trial  under  section  272  of  the  Code,  giving  to  the  losing  party  in  an  ac- 
tion for  the  possession  of  realty  a  new  trial  as  a  matter  of  right  upon 
the  payment  of  all  costs  before  the  first  day  of  the  next  term  of  court. 
The  Hitoasaee  Gold  Mining  Co.  v.  The  Hotchkiss  Mountain  Mining  <tnd 
deduction  Co.,  22. 

Practice — Motiox — Notice. — Where  a  motion  to  vacate  a  judgment 
was  filed  on  the  last  day  of  the  term  at  which  the  judgment  was  ren- 
dered, but  notice  was  not  given  to  the  opposite  party  until  after  the 
commencement  of  the  next  term,  it  was  a  motion  of  the  term  at  which 
the  notice  was  given  and  not  of  that  at  which  the  judgement  was  ren- 
dered.    The  Morrell  Hardware  Co,  c.  The  Princess  Gold  Mining  Co.,  64. 

Practice — Vacating  Judgments. — A  court  is  without  power  to  v»- 
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cate  its  judgment,  upon  motion,  after  the  expiration  of  the  term  at 
which  it  was  rendered,  except  as  provided  in  section  75  of  the  Code.    lb. 

Application  to  Yacatb  after  Expiration  op  Term. — To  author- 
ize the  malcing  of  an  application  to  set  aside  a  judgment  after  the  lapse 
of  tlie  term  at  which  it  was  rendered,  the  inability  of  the  pai'ty  to  pre- 
sent it  during  tlie  term  must  be  made  to  appear  to  the  satisfaction  of 
the  court  or  judge.  Proof  of  want  of  knowledge  of  the  judgment  or 
want  of  facts  which  would  chai-ge  the  party  with  knowledge  would 
amount  to  proof  of  inability  to  act    lb. 

Same — Discretion  of  Court — Appellate  Practiob. — ^Motions  to 
vacate  judgments  under  section  75  of  the  Code  are  addressed  to  the 
sound  discretion  of  the  trial  court,  and  unless  it  is  clear  that  its  discre- 
tion has  been  abused,  appellate  courts  will  not  disturb  its  action  there- 
on,   lb. 

Same. — An  appellate  court  will  not  inquire  very  closely  into  the  show- 
ing made  upon  which  a  trial  court  vacated  its  judgment  under  section  75 
of  the  Code,  where  the  complaint  shows  upon  its  face  that  it  would  not 
support  the  judgment  rendered,  and  the  effect  of  the  judgment  if  suf- 
fered to  stand  would  have  been  positive  injustice.  Under  such  circum- 
stances the  act  of  the  trial  court  will  not  be  condemned  as  an  abuse  of 
discretion,  however  faulty  the  affidavit  may  be.     lb. 

Appellate  Practice— Final  Judgments. — An  order  refusing  to 
vacate  a  final  judgment  upon  motion  is  not  such  a  judgment  as  can  be 
appealed  from  to  the  court  of  appeals,  and  an  appeal  taken  and  allowed 
from  such  an  order,  without  appealing  from  the  judgment  sought  to  be 
set  aside,  was  a  nullity  and  did  not  remove  the  case  from  the  jurisdic- 
tion of  the  trial  court  so  as  to  preclude  tliat  court  from  reconsidering 
its  action  on  the  motion  and  from  vacating  the  judgment.     lb. 

Appeal  Bonds — Assignment — Satisfaction.— In  an  action  upon 
an  appeal  bond  by  an  assignee  of  the  judgment  and  bond  for  a  valuable 
consideration,  a  satisfaction  of  the  judgment  by  an  agreement  between 
the  original  parties  thereto  made  after  the  assignment  and  after  the 
Judgment  debtor  had  notice  of  such  assignment  is  no  defense.  Howard 
V.  Cfraybehl  et  al.,  80. 

Setting  aside— Evidence. — A  judgment  should  not  be  set  aside  on 
parol  testimony  unless  tlie  testimony  is  exceedingly  clear,  satisfactory 
and  convincing.     lb. 

Assignment— Estoppel.— The  assignee  of  a  judgment  holding  good 
title  on  an  adequate  consideration  cannot  be  estopped  to  enforce  the 
same  by  an  agreement  of  satisfaction  of  the  judgment  between  the  orig- 
inal parties  thereto  made  after  tlie  assignment  and  after  the  judgment 
debtor  had  notice  of  the  assignment,  in  the  absence  of  fraud  or  deceit 
on  the  part  of  the  assignee,  or  unless  there  was  some  consideration  mov- 
ing from  the  judgment  debtor  to  the  assignee.     lb. 

Corporations— Parties— Keb  Judicata.— Where  six  direoton  of  a 


682  Index. 

JUDGMENTS— Continued. 

corporatioD  for  themselves  as  directors  and  themselves  and  all  others 
similarly  situated  as  stockholders  brought  an  action  against  the  corpo- 
ration and  the  only  remaining  director  as  defendants  joining  a  third 
party  as  trustee  for  the  defendant  director,  and  the  corporation  an- 
swered admitting  and  adopting  the  allegations  of  the  complaint,  and 
afterwards  another  action  was  brought  by  the  corporation  as  plaintiff 
and  against  the  same  director  of  the  corporation  as  defendant,  in- 
volving the  same  subject-matter,  thera  was  a  sufficient  identity  of  par- 
ties in  the  two  actions  to  make  the  judgment  in  the  former  action  res 
Judicata  in  the  latter.     The  Montezuma  Cattle  Co.  v,  Dake^  139. 

Rbs  Judicata — ^Subjkct-Matteb  or  Suit. — A  valid  judgment  is 
conclusive  between  the  parties,  not  only  as  to  such  matters  as  were 
in  fact  determined  in  that  proceeding,  but  as  to  every  other  matter 
which  the  parties  might  have  litigated  as  incident  to  or  essentially 
connected  with  the  subject-matter  of  the  litigation  whether  the  same, 
as  a  matter  of  fact,  were  or  were  not  considered.  A  judgment  should 
settle  the  rights  of  the  parties  with  reference  to  the  subject-matter  of 
the  suit  existing  at  the  time  of  the  trial  and  judgment.     lb. 

Same. — A  judgment  for  defendant  in  an  action  by  a  corporation 
against  one  of  its  directors  to  cancel  a  promissory  note  and  chattel 
mortgage,  alleging  fraud  and  deceit  of  defendant  and  praying  for  an 
accounting  of  all  property  of  the  plaintiff  taken  possession  of  or  dis- 
posed of  by  defendant,  where  the  final  judgment  was  rendered  after 
the  foreclosure  of  the  chattel  mortgage,  was  res  judicata  in  a  subse- 
quent action  between  the  same  parties  for  damages  growing  out  of 
the  foreclosure  of  the  same  chattel  mortgage  and  which  also  prayed 
for  an  accounting.    lb, 

Practicb— Costs — Plaintiff  Suing  as  Poor  Person. — The  court 
may  upon  proper  showing  allow  a  plaintiff  to  prosecute  his  suit  as  a 
poor  person  without  having  to  pay  his  costs,  but  in  case  of  judgment 
against  such  plaintiff  or  of  nonsuit  by  him,  the  couil  must  enter  judg- 
ment against  him  for  costs  and  it  is  error  not  to  do  so.  The  Colorado 
Fuel  A  Iron  Co.  v.  Menapace,  200. 

Enforcement.  —The  merger  of  a  debt  into  a  judgment  changes  its 
form,  but  not  its  identity,  and  when  the  judgment  is  presented  to  a 
court  for  affirmative  action,  and  it  is  sought  to  be  collected  by  a  process 
not  contained  within  itself,  the  court  will  look  behind  the  judgment  in 
order  to  ascertain  from  the  nature  of  the  original  claim  what  method 
may  be  adopted  for  its  enforcement.  The  Board  qf  County  Commis- 
sioners of  Grand  County  v.  The  People,  215. 

County  Warrants— Levy  of  Taxes — Mandamus — Pleading. — 
In  an  action  of  mandamus  to  compel  a  board  of  county  commissioners . 
to  levy  a  tax  to  pay  a  judgment  against  the  county  where  the  petition 
shows  that  the  judgment  was  rendered  upon  county  warrants,  the  re- 
lator must  make  the  same  showing  that  he  would  have  to  make  if  the 
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action  had  been  brought  upon  the  warrants,  and  unless  the  petition 
shows  that  the  board  has  failed  to  levy  the  tax  it  was  required  by  law 
to  levy  to  pay  such  warrants,  it  fails  to  state  a  cause  of  action.  It  is 
not  sufficient  to  allege  that  the  board  has  failed  and  refused  to  levy  a 
tax  to  pay  the  judgment    lb. 

Bankruptcy— Discharge — Effect  on  Judgment. — A  judgment 
was  rendered  against  a  surety  on  an  appeal  bond  and  pending  an  ap- 
peal from  such  judgment  by  said  surety  he  filed  his  petition  in  bank- 
ruptcy and  was  discharged  from  all  debts  and  claims  provable  under 
the  bankruptcy  law  against  his  estate.  Ileld  that  the  judgment  on  the 
appeal  bond  and  all  costs  incuiTcd  by  appellee  in  the  trial  of  the  action 
below  and  in  defending  the  appeal  from  such  judgment  were  claims 
provable  in  the  bankruptcy  proceeding,  and  the  discharge  of  appellant 
was  a  payment  of  such  claims  by  operation  of  law.     Coev.  Watera^  311. 

Appellate  Practice— Satisfaction  of  Judgment  Pending  Ap- 
peal—Dismissal.— Where  pending  an  appeal  the  judgment  appealed 
from  is  paid  and  the  subject  of  litigation  is  satisfied,  the  appeal  will  be 
dismissed,  regardless  of  the  effect  of  such  dismissal  on  the  sureties  on 
the  appeal  bond.     lb. 

Setting  Aside  for  Want  of  Service — Sale  of  Property  — 
Pleading — Defense. — Where  a  judgment  is  rendered  against  a  de- 
fendant without  any  service  of  summons  upon  him,  and  without  an  ap- 
pearance in  or  knowledge  of  the  action  by  defendant,  and  his  property 
has  been  sold  thereuuder,  in  an  action  to  set  aside  such  judgment  and 
sale  he  is  not  required  to  allege  in  his  petition  a  defense  to  the  original 
action.  Even  if  he  has  no  defense  to  the  action,  he  has  a  right  to  pay 
and  save  his  property.  Keely  v.  The  East  Side  Improvement  Co,  et  al.j 
865. 

Same. — In  certain  cases  where  only  a  personal  judgment  has  been 
rendered  against  a  defendant  and  plaintiff  has  proceeded  no  further, 
and  defendant  asks  to  have  the  judgment  set  aside  because  no  sum- 
mons was  served  upon  him  and  he  did  not  appear  in  or  have  notice  of 
the  action,  he  may  be  required,  as  an  earnest  of  good  faith,  to  allege  in 
his  petition  a  defense  to  the  claim  upon  which  judgment  was  rendered, 
but  such  allegation  is  not  traversable.     lb. 

Setting  Aside  for  Want  of  Service — Evidence. — In  a  direct 
proceeding  to  set  aside  a  judgment  on  the  ground  that  the  summons 
was  not  served  on  defendant  and  that  defendant  did  not  appear  in  or 
have  notice  of  the  action,  where  the  evidence  is  sufficient  to  convince 
the  court  that  no  service  was  had  on  defendant,  the  return  of  service 
will  be  set  aside  and  the  judgment  vacated.  And  the  finding  of  the 
trial  court,  based  upon  substantial  evidence,  that  no  service  was  had, 
is  conclusive  on  the  appellate  court    16. 

Setting  Aside  for  Want  of  Service — Sales — Laches. — Where  a 
defendant  against  whom  judgment  was  rendered  without  service  of 
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summons  or  appearance  and  who  had  no  knowledge  of  such  judgment 
until  some  time  after  his  property  was  sold  thereunder  and  a  sheriff's 
deed  made  to  the  purchaser,  hegan  suit  to  set  aside  such  judgment 
within  ten  months  from  the  date  of  the  sheriff's  deed,  and  there  was 
no  change  in  the  status  of  the  property  as  to  ownership  or  otherwise 
between  the  dates  defendant  obtained  such  knowledge  and  the  institu- 
tion of  the  suit,  he  was  not  guilty  of  laches  in  bringing  his  suit  to  set 
aside  the  judgment.    lb, 

Samb — Redemption  fbom  Tax  Sale. — ^Where  a  judgment  was  ren- 
dered without  appearance  by,  or  service  of  summons  upon,  defendant; 
and  defendant's  property  was  sold  thereunder,  the  fact  that  the  pur- 
chaser redeemed  the  property  from  a  tax  sale  was  no  defense  to  an  ac- 
tion to  set  aside  such  judgment  and  sale.     Z&. 

Witness  Fees  —  Costs.  — Where  plaintiff  recovered  a  judgment 
against  defendant  for  a  certain  sum  and  costs  and  witness  fees  for 
plaintiffs  witnesses  were  taxed  as  costs,  the  witnesses  had  no  claim 
against  the  judgment  defendant,  but  must  look  to  the  plaintiff  for  their 
fees,  and  such  witnesses  could  not  by  assigning  their  fees  give  the  as- 
signee a  cause  of  action  against  defendant.  Costs  are  recovered  as  part 
of  the  judgment  and  are  payable  to  the  person  who  recovers  the  judg- 
ment.    Flint  et  al,  v.  Hubbard  et  al.,  464. 

Attorneys'  Liens. — Where  defendants  against  whom  a  money 
judgment  had  been  rendered  clandestinely  settled  with  the  judgment 
plaintiff  for  a  less  sum  than  the  amount  of  the  judgment,  knowing 
that  plaintiff's  attorneys  claimed  a  lien  on  the  judgment  for  their 
fees,  the  defendants  were  liable  to  the  attorneys  for  the  amount  of 
their  fees.     lb. 

Attorneys'  Liens —  Estoppel. — Where  defendants  against  whom 
a  money  judgment  was  rendered,  knowing  that  plaintiff's  attorneys 
claimed  a  lien  on  the  judgment  for  their  fees,  clandestinely  settled 
with  plaintiff  for  a  less  sum  than  the  amount  of  the  judgment,  and 
procured  a  satisfaction  to  be  entered  of  record,  they  are  estopped  to 
say  that  the  satisfaction  did  not  extinguish  the  lien,  and  they  are  per- 
sonally liable  to  the  attorneys  for  the  amount  of  their  fees.    lb. 

Justice  of  the  Peace — Commitment. — The  judgment  of  a  justice 
of  the  peace  convicting  a  party  and  sentencing  him  to  confinement 
in  the  county  jail  does  not  become  void  because  he  failed  to  issue  a 
writ  of  commitment  on  the  day  of  its  rendition.  The  judgment  can 
only  be  satisfied  by  the  imprisonment  of  the  party  for  the  term  for 
which  he  is  sentenced.     Mann  v.  The  People,  475. 

Same — Mandamus. — Where  a  justice  of  the  peace  tried  and  convicted 
a  defendant  and  sentenced  him  to  imprisonment  in  the  county  jail,  his 
duty  to  issue  a  writ  of  commitment  was  mandatory,  and  upon  his  re- 
fusal to  issue  such  writ  when  demanded,  mandamus  would  issue  to 
compel  him  to  issue  the  writ.    And  it  was  immaterial  that  time  had 
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elapsed  since  the  sentence  and  before  the  writ  was  demanded,  exceed* 
ing  the  length  of  the  term  of  sentence.    lb. 

Pleading  and  Pkoof— Fraud.— A  judgment  must  be  rendered  in 
conformity  with  the  allegations  and  proof  of  the  parties.  A  judgment 
rendered  for  defendant  on  the  ground  of  fi-aud  of  plaintiff  is  fatally  de- 
fective where  no  such  fraud  Wiis  alleged  in  defendant's  answer.  The 
Breckenridge  Mercantile  Co.  v.  Bailif  et  aU^  554. 

JURIES: 

Practiok  —  Rbgulab  Panel  —  Open  Venibe  —  Presumption. — 
Where  a  party  in  district  court  asked  for  a  jury  from  the  regular  panel 
and  none  such  being  in  attendance,  a  jury  was  offered  to  be  brought 
in  by  open  venire  which  was  declined  by  the  party  and  the  case  was 
set  for  trial  over  the  protest  of  the  party,  on  appeal  in  the  absence  of  a 
showing  to  the  contrary  it  will  be  presumed  that  the  contingency  ex- 
isted, authorizing  the  court  to  cause  a  jury  to  be  summoned  by  open 
venire.     T?ie  Board  of  County  Comre.  qf  Garfleld  County  v.  AdamSy  518. 

JURISDICTION: 

Divorce  and  Alimony— Appellate  Practice.— Where  the  de- 
fendant in  a  decree  for  divorce  and  alimony  was  cited  for  contempt  for 
failure  to  pay  alimony  and  answered  that  subsequent  to  the  rendition 
of  the  decree  he  had  settled  in  full  the  decree  for  alimony  in  pur- 
suance of  a  contract  between  him  and  plaintiff,  and  prayed  for  an 
order  declaring  said  decroo  for  alimony  satisfied,  and  upon  a  hearing 
the  court  denied  the  petition  of  defendant  and  ordered  that  he  pay 
alimony  as  ordered  in  the  original  decree,  the  court  of  appeals  has  no 
jurisdiction  to  review  such  order.     Meisa  v.  Meiss,  78. 

Replevin — Justice  of  the  Peace— Judgments. — A  justice  of  the 
peace  has  no  jurisdiction  in  a  replevin  suit  whera  the  value  of  the 
property  involved  exceeds  $300,  and  his  judgment  in  such  suit  is  a 
nullity.     Robinson  et  al.  v.  Bonjour,  458. 

Same — Action  on  Replevin  Bond. — Where  a  replevin  bond  was 
given  in  an  action  before  a  justice  of  the  peace  conditioned  fop  the 
return  of  the  property  if  a  return  be  adjudged  and  the  judgment  of  the 
justice  was  that  plaintiff  have  possession  of  the  property,  but  the  value 
of  the  property  exceeding  $300  the  justice  had  no  jurisdiction  to 
render  a  judgment  therein,  no  action  will  lie  upon  the  replevin  bond 
for  a  failure  to  make  return  of  the  property  involved  in  the  replevin 
suit.    lb. 

Justice  of  the  Peace — Equity — Appeal. — A  justice  of  the  peace 
has  no  equitable  jurisdiction.  And  where  an  action  was  brought  be- 
fore a  justice  of  the  peace  upon  a  covenant  in  a  deed  to  pay  taxes,  and 
defendant  interposed  a  defense  requiring  affirmative  equitable  relief 
in  the  reformation  of  the  deed,  the  justice  of  the  peace  had  no  joria- 
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diction  and  the  county  court  acquired  no  jurisdiction  on  appeal. 
Rosengrave  v.  Clelland^  474. 

County  Coubtb~M  andamus. — The  county  court  is  a  court  of  record 
and  has  jurisdiction  to  issue  the  writ  of  mandamus.  Mann  v.  The 
People^  475. 

Appellate  Practice — Law  of  the  Case. — Where  a  case  was 
transferred  from  the  coui*t  of  appeals  to  the  supreme  court  and  the 
supreme  court  in  remanding  the  case  to  the  court  of  appeals  for  want 
of  jurisdiction,  passed  upon  and  determined  the  merits  of  the  case, 
such  ruling  of  the  supreme  court  is  decisive  of  the  case  in  the  court 
of  appeals.  The  Board  qf  Public  Works  et  al  v.  The  Denver  Telephone 
Co,,  506. 

JUSTICE  OF  THE  PEACE: 

Attachment— Continuance.— Session  Laws,  1897,  section  2,  page  113, 
which  provides  that  in  cases  of  attachment  before  justices  of  the  peace, 
upon  the  return  day  of  the  summons  the  justice  shall  continue  the  hear- 
ing for  twenty  days  is  solely  for  the  benefit  of  defendant's  creditors  other 
than  the  plain ti£f,  to  give  them  an  opportunity  to  come  in  and  prorate 
with  the  plaintiff,  and  a  failure  of  the  justice  of  the  peace  to  comply 
with  said  statute  does  not  prejudice  defendant's  rights  and  he  has  no 
right  to  object  thereto.     Paul  r.  Books,  44. 

Pbactice  Before  Justice  of  the  Peace — Summons — Appear- 
ance.— In  an  action  before  a  justice  where  the  defendant  was  not  served 
with  summons,  but  upon  the  return  day  he  wrote  a  letter  to  the  justice 
of  the  peace  applying  for  continuance  of  the  case  which  was  granted, 
the  application  for  continuance  was  a  genei-al  appearance  and  waived 
any  defect  in  the  summons  or  the  service.     /&. 

Attachment — Motion  to  Dismiss — Appearance.— A  motion  by  the 
defendant  to  dismiss  an  attachment  before  a  justice  of  the  peace  is  a 
general  appearance  in  the  case,  and  the  defendant  cannot  change  the 
effect  of  such  motion  by  stating  therein  that  he  appears  specially.     lb: 

Practice  Before  Justice  op  the  Peace — Appkai^ — Appearance. 
— An  appeal  by  a  defendant  from  the  judgment  of  a  justice  of  the  peace 
gives  jurisdiction  of  the  peraon  and  waives  all  defects  in  the  summons 
or  service  thereof.     lb. 

Replevin — Jurisdiction — Judgments. — A  justice  of  the  peace  has 
no  jurisdiction  in  a  replevin  suit  where  the  value  of  the  property  in- 
volved exceeds  $300,  and  his  judgment  in  such  suit  is  a  nullity,  ^o&tn- 
son  et  al,  v,  Bonjour,  458. 

Same — Action  on  Replevin  Bond. — Where  a  replevin  bond  was 
given  in  an  action  before  a  justice  of  the  peace  conditioned  for  the  re- 
turn of  the  property  if  a  return  be  adjudged  and  the  judgment  of  the 
justice  was  that  plaintiff  have  possession  of  the  property,  but  the  value 
of  the  property  exceeding  $300  the  justice  had  no  jurisdiction  to  ren- 
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der  a  judgment  therein,  no  action  will  lie  upon  the  replevin  bond 

for  a  failure  to  make  return  of  the  property  involved  in  the  replevin 

suit.     lb. 

JuKisDiCTioN— Equity— Appeal.— A  justice  of  the  peace  has  no 
equitable  jurisdiction.  And  where  an  action  was  brought  before  a  jus- 
tice of  the  peace  upon  a  covenant  in  a  deed  to  pay  taxes,  and  defendant 
interposed  a  defense  requiring  affirmative  equitable  relief  in  the  refor- 
mation of  the  deed,  the  justice  of  the  peace  had  no  jurisdiction  and  the 
county  court  acquired  no  jurisdiction  on  appeal.  Roaengrave  v.  Clel- 
land,  474. 

Tkbms  of  Coubt — Adjournment. — A  justice^s  court  is  open  for  busi- 
ness every  day  except  Sundays  and  holidays,  and  its  adjouiiiment  sine 
die  or  otherwise  on  one  day  does  not  incapacitate  it  from  issuing  writs 
or  conducting  trials  on  the  next  day  or  any  day  thereafter.  Mann  v. 
The  People,  475. 

JuDOMBNTS — Commitment. — The  judgment  of  a  justice  of  the  peace 
convicting  a  party  and  sentencing  him  to  conihiement  in  the  county 
jail  does  not  become  void  because  he  failed  to  issue  a  writ  of  commit- 
ment on  the  day  of  its  rendition.  The  judgment  can  only  be  satisfied  by 
the  imprisonment  of  the  party  for  the  term  for  which  he  is  sentenced.  lb. 

Same— Mandamus.— Where  a  justice  of  the  peace  tried  and  convicted 
a  defendant  and  sentenced  him  to  imprisonment  in  the  county  jail,  his 
duty  to  issue  a  writ  of  commitment  was  mandatory,  and  upon  his  re- 
fusal to  issue  such  writ  when  demanded,  mandamus  would  issue  to 
compel  him  to  issue  the  writ.  And  it  was  immaterial  that  time  had 
elapsed  since  the  sentence  and  before  the  writ  was  demanded,  exceeding 
the  length  of  the  term  of  sentence.     lb. 

Appointment  of  Special  Constable- Presumption. — The  fact 
that  there  is  do  legally  elected  constable  in  the  precinct  is  a  matter  pre- 
sumably within  the  knowledge  of  the  justice  oC  the  peace  and  will  au- 
thorize the  appointment  of  a  special  constable  by  the  justice.  Bruce 
V.  Endicott,  506. 

Special  Constable— Appointment  without  Seal  Invalid. — The 
statute  authorizing  the  appointment  of  a  special  constable  by  a  justice 
of  the  peace  requires  the  appointment  to  be  by  a  written  indorsement 
under  the  seal  of  the  justice  on  the  back  of  the  process  to  be  served, 
and  an  appointment  not  under  seal  and  without  any  scroll  for  seal 
attached  to  the  signature  of  the  justice  was  Invalid,  and  the  service  of 
process  by  such  special  constable  was  void.    lb. 

LACHES  : 

Delay. — ^Delay  in  bringing  an  action  is  not  laches  unless  dnring  the 
delay  some  new  condition  has  intervened  which  would  render  the  en- 
forcement of  rights,  otherwise  unimpeachable,  contrary  to  the  prin- 
ciples of  equity.     Farria  v.  Wirt  et  ai.,  1, 
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LiifiTATiox.— The  bar  of  the  statute  of  HmitationB  cannot  be  post- 
poned by  the  negligence  or  laches  of  the  creditor,  or  by  his  failnre  to 
avail  himself  of  any  means  within  his  power  to  prosecute  or  to  preserre 
his  claim.     McGovney  o.  Gwillitn,  284. 

JuDOMKNTs — Setting  Aside  for  Want  of  Service — Sales. — 
Wliere  a  defendant  against  whom  judgment  was  rendered  without  serv- 
ice of  summons  or  appearance  and  who  had  no  knowledge  of  such 
judgment  until  some  time  after  his  property  was  sold  thereunder  and  a 
sheriff^s  deed  made  to  the  purchaser,  began  suit  to  set  aside  such 
judgment  within  ten  months  from  the  date  of  the  sheriff's  deed,  and 
there  was  no  change  in  the  status  of  the  property  as  to  ownership  or 
otherwise  between  the  dates  defendant  obtained  such  knowledge  and 
the  institution  of  the  suit,  he  was  not  guilty  of  laches  in  bringing  his 
suit  to  set  aside  tlie  judgment  Keely  v.  The  East  Side  Improvement 
Co.  et  ai.,  365. 

LANDLORD  AND  TENANT  : 

Mechanics'  Liens— Mines  and  Mining — Lessor  and  Lessee. — 
A  mechanic's  lien  does  not  attach  to  the  interest  of  the  owner  of  a 
mine  on  account  of  work  done  for,  or  materials  furnished  to,  a  lessee. 
TheMorrell  Hardware  Co.  v.  The  Princess  Gold  Mining  Co.^  64. 

Execution  of  Ck>NTRACT— Possession.— The  taking  possession  of 
and  occupying  the  demised  premises  of  the  lease  by  a  lessee  is  an  ac- 
ceptance of  the  lease  and  equivalent  to  an  execution  of  the  instrument 
itself,  and  a  failure  of  the  lessee  under  such  circumstances  to  sign  the 
lease  does  not  invalidate  the  contract.  The  Slate  Board  of  Land  Comrs. 
et  al.  V,  Carpenter  et  al.,  4S6. 

Lien  for  Rent. —Section  2854,  Mills*  Ann.  Stats.,  giving  to  hotel 
and  boarding  house  keepers  and  other  persons  a  lien  on  the  baggage 
and  furniture  of  their  guests  and  tenants  for  rent,  does  not  give  to  the 
lessor  of  an  office  room  a  lien  on  his  tenant's  furniture  for  the  rent  of 
the  office.    Morse  et  al.  v.  Morrison,  449. 

Chattel  Mortgages. — A  lessor  of  an  office  room  having  no  lien  on 
his  tenant's  furniture  who  took  possession  of  such  furniture  for  rent 
due,  without  taking  any  legal  measures  to  have  the  property  subjected 
to  the  payment  of  the  debt,  acquired  no  right  or  interest  in  the  prop- 
erty as  against  the  holder  of  a  chattel  mortgage  that  was  not  acknowl- 
edged and  recorded.     lb. 

Chattel  Mortgages — Creditors. — A  lessor  of  an  office  room  hav- 
ing no  lien  on  his  tenant's  furniture  who  took  possession  of  such  fur- 
niture for  unpaid  rent  without  the  consent  of  his  tenant  and  without 
the  aid  of  any  legal  process  was  not  a  creditor  or  subsequent  purchaser 
in  ^ood  faith  within  the  meaning  of  section  2027,  Mills*  Ann.  Stats. 
And  the  fact  that  one  liolding  a  chattel  mortgage  on  such  furniture 
from  said  tenant   permitted  tlie   mortgagor  to  remain  in  possession 
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thereof  after  the  maturity  of  the  mortgage  debt,  did  not  ioTalidate 
the  chattel  mortgage  as  between  such  mortgagee  and  lessor.    lb, 

LAW  OF  THE  CASE  : 

Appall  ATE  Pbagtice — Jurisdiction. — Where  a  case  was  transfen-ed 
from  the  court  of  appeals  to  the  supreme  court  and  the  suprame 
court  in  remanding  the  case  to  the  court  of  appeals  for  want  of  juris- 
diction, passed  upon  and  determined  the  merits  of  the  case,  such  ruling 
of  the  supreme  court  is  decisive  of  the  case  in  the  court  of  appeals. 
The  Board  qf  Public  Worka  et  al,  v.  The  Denver  TelepJione  Co,,  505. 

LIMITATION: 

Contracts — Fraud—Trusts. — Plaintiff  brought  action  to  compel 
defendants  to  transfer  to  him  certain  shares  in  a  mining  company,  and 
alleged  tliat  plaintiff  and  defendants  entered  into  an  agreement  in 
writing  to  organize  a  mining  corporation,  certain  of  tlie  shares  to  be  re- 
tained in  the  ti*easui*y  of  tlie  company  and  the  balance  to  be  distributed 
amongst  the  parties  to  the  contract ;  that  a  certain  number  of  shares 
were  to  be  allotted  to  plaintiff  in  consideration  of  services  already  ren- 
dered by  him  to  the  other  parties,  and  services  to  be  rendered  to  the 
corporation  ;  that  a  certificate  of  incorporation  was  prepared  in  con- 
formity with  the  agreement  and  was  executed  by  all  the  parties  ;  that 
certain  of  the  defendants  executed  to  plaintiff  as  trustee  a  deed  to  their 
mining  property  to  be  by  him  conveyed  to  the  corporation  upon  the 
issue  and  delivery  to  him  of  the  entire  stock  of  the  corporation  in 
trust  for  the  parties  entitled  to  it ;  that  plaintiff  delivered  the  agree- 
ment, certificate  and  deed  to  an  attorney  who  was  acting  for  all  the 
parties  ;  that  defendants,  without  the  knowledge  or  consent  of  plain- 
tiff, obtained  possesion  of  the  papers  left  with  the  attorney  and  de- 
stroyed or  concealed  them  and  made  another  agreement  amongst  them- 
selves leaving  plaintiff  out  and  executed  another  certificate  of  incorpora- 
tion the  same  as  the  first,  except  it  did  not  contain  plaintiff* s  name,  and 
pei'fected  the  organization  of  the  company,  dividing  the  stock  not  placed 
in  the  treasury,  including  the  shares  to  which  plaintiff  was  entitled, 
amongst  themselves,  field  that  the  cause  of  action  stated  is  not  one  for 
relief  on  the  ground  of  f  i-aud  that  would  be  barred  in  three  years  under 
section  12  of  the  statute  of  limitation  (  Mills*  Ann.  Stats,  sec.  2911)  but 
is  one  arising  out  of  a  trust  relation  and  is  subject  to  section  13  of  the 
statute  of  limitation  (Mills*  Ann.  Stats,  sec.  2912).  Farria  v.  Wirt 
et  al,j  1. 

Findings — Appellate  Practice. — Where  in  passing  upon  the  ques- 
tion of  limitation  all  the  court  said  was  that  the  action  was  not  barred 
by  the  statute,  it  was  not  a  finding  of  fact  but  simply  a  conclusion  of 
law  and  is  not  conclusive  upon  the  appellate  court,  Lendholm  v, 
Bailey,  190. 
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Paktnkkship — Dissolution. — Where  a  partnership  was  formed  be- 
tween two  persons  for  the  purpose  of  buying  and  selling  cattle,  and 
after  doing  business  for  some  time  one  partner  made  a  bill  of  sale  to  the 
other  of  all  CAttle  then  owned  by  the  partnership,  and  tlie  buying  partner 
took  up  all  the  outstanding  indebtedness  of  the  firm  and  gave  his  indi- 
vidual notes  therafur  and  made  a  statement  of  account  to  the  selling 
partner  showing  a  balance  due  from  the  selling  partner  to  the  buying 
partner,  to  which  statement  no  objection  was  made,  it  was  a  complete 
dissolution  of  the  partnership,  and  the  holding  of  the  cattle  by  the  buy- 
ing partner  was  not  a  continuation  of  the  partnership  business.  And 
in  an  action  by  one  partner  against  the  other  for  the  balance  due,  the 
statute  of  limitation  would  begin  to  run  from  the  time  of  making  the 
statement  of  account.     lb, 

CoNTBAars— Speciai.tiks. — The  six-year  statute  of  limitation  applies 
to  specialties  as  well  as  to  simple  contracts.     McGovney  v.  (rtoiliim,  284. 

Bills  and  Notes— Mortgages — Deeds  of  Trust — Fobeclosube. — 
Where  an  action  on  a  note  secured  by  a  mortgage  or  deed  of  trust  is 
barred  by  the  statute  of  limitation,  an  action  to  foreclose  the  mortgage 
or  deed  of  trust  is  also  barred.    lb. 

Same — Estates  of  Dkcedents. — Where  there  was  no  effort  to  prove 
a  claim  against  the  estate  of  a  deceased  debtor,  nor  to  secure  the  per- 
mission of  the  county  court  to  foreclose  within  one  year  a  deed  of  trust 
by  which  the  debt  was  secured,  the  fact  that  the  holder  of  the  note 
thereby  lost  his  right  to  foreclose  his  secuiity,  until  the  act  of  1805  (Ses- 
sion Laws,  1895,  page  253)  was  ado]>ted,  would  not  stop  the  running  of 
the  statute  of  limitation  nor  extend  the  time  within  which  an  action 
must  be  brotip^ht  to  foreclose  the  deed  of  trust.     lb. 

Laches. — The  bar  of  the  statute  of  limitations  cannot  be  postponed 
by  the  negligence  or  laches  of  the  ci*editor,  or  by  his  failure  to  avail 
himself  of  any  means  within  his  power  to  prosecute  or  to  preserve  his 
claim.     lb. 

Contracts.— Parties  to  a  contract  may  by  express  provision  therein 
provide  for  actions  arising  under  or  upon  it,  a  shorter  period  of  limita- 
tion than  that  provided  by  statute,  and  such  provision  will  be  valid  and 
binding  upon  the  parties.  Daly  v.  The  Concordia  Fire  Insurance 
Co.,  349. 

Contracts — Time. — Where  the  word  month  is  used  in  a  contract  it 
will  be  construed  to  mean  a  calendar  month  unless  such  construction  is 
manifestly  inconsistent  with  the  intent  of  the  parties,  and  a  calendar 
month  beginning  on  a  certain  day  expires  on  the  coiTesponding  day  of 
the  next  month,  if  there  be  such  a  corresponding  day,  if  not,  then  on 
the  last  day  of  the  succeeding  month.     lb. 

Contracts- Insurance — Time. — Where  an  insurance  policy  pro- 
vided that  no  suit  or  action  thei-eon  against  the  company  should  be 
sustainable  unless  commenced  within  six  months  next  after  the  fire 
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should  occur,  and  a  fire  occurred  on  the  30th  day  of  NoTember,  the  six 
months  expired  on  the  30th  day  of  the  next  May,  and  an  action  com- 
menced on  May  31,  was  barred  by  the  limitation  of  the  contract.    lb. 

Bills  and  Notes — Countkbclaims— Mutual  Accounts. — In  an 
action  upon  a  promissory  note,  defendant  set  up  a  counterclaim,  con- 
sisting of  an  account  for  board  and  for  care  and  attention  at  different 
times,  some  of  which  accrued  more  than  six  years  prior  to  the  time 
of  instituting  the  suit.  Held  that  there  was  no  mutuality  of  accounts 
between  the  parties  so  as  to  bring  the  counterclaim  within  the  rule 
that  items  within  six  years  di-aw  after  them  other  items  beyond  that 
period.  And  that  plaintiff  might  successfully  set  up  the  statute  of  limi- 
tations against  all  items  of  the  counterclaim  that  accrued  more  than 
six  years  prior  to  bringing  the  suit.     Beach  o.  Benntttf  459. 

LUNATICS: 

Insane  Female— Custody — Statutory  Construction. — The  stat- 
ute requiring  that  a  female  lunatic,  in  the  absence  of  some  member  of 
her  family,  shall  be  accompanied  to  the  insane  asylum  by  a  female  at- 
tendant does  not  require  the  county  court  to  commit  such  female  patient 
to  a  female  custodian  when  retained  in  the  county  of  her  commitment, 
and  the  county  court  has  authority  to  commit  such  patient  to  the  cus- 
tody of  the  sheriff.  The  Board  qf  County  Comm.  of  Garfleld  County  v. 
Adam8t  513. 

MALICIOUS  PROSECUTION: 

Perjury — Evidence.— In  an  action  for  damages  for  malicious  prose- 
cution of  plaintiff  on  a  charge  of  perjury,  to  maintain  his  case  plaintiff 
must  show  that  defendant  instituted  and  caused  the  prosecution.  The 
fact  that  defendant's  name  is  indorsed  on  the  back  of  the  indictment  as 
the  prosecutiug  witness  is  not  proof  that  he  instituted  the  prosecution. 
Klufj  V.  McPhee,  39. 

Appeal  Bonds  —  Justification  —  Memorandum  —  Perjury. — 
Where  a  surety  on  an  appeal  bond  justified  by  making  an  affidayit  that 
he  was  worth  the  sum  meutioued  in  the  undertaking  over  and  above 
his  Just  debts  and  liabilities  in  property  not  exempt  from  execution, 
and  under  the  justification  was  a  memorandum  signed  by  him  reciting 
a  list  of  property  which  he  owned,  the  memorandum  is  neither  a  part 
of  the  justification  nor  the  affidavit,  and  if  false  would  not  subject  the 
surety  to  a  prosecution  for  perjury.  And  where  such  surety  was  prose- 
cuted for  perjury  in  making  such  Justification,  in  an  action  by  him  for 
malicious  prosecution,  the  truth  or  falsity  of  such  memorandum  is  im- 
material.   15. 

MANDAMUS: 
Tax  Levy — Demand. — In  an  action  of  mandamus  to  compel  a  bo^rd 
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of  county  commissioners  to  loTy  a  tax  to  x>fty  a  jadgment  against  the 
county  where  the  only  evidence  of  a  demand  on  the  board  to  levy  such 
tax  and  the  refusal  of  the  board  to  make  the  levy  was  of  a  demand  and 
refusal  made  after  the  petition  had  been  verified  and  filed  and  the  ac- 
tion commenced,  it  was  not  proof  of  the  demand  and  rafusal  alleged  in 
the  petition  and  was  insufficient  to  sustain  the  action.  The  Board  of 
County  CommissionerB  of  Grand  County  v.  The  People  ex  rel.  if.  H. 
8av9,  Bahky  215. 

CouMTT  Warbantb— Action  upon. — An  action  for  a  money  judg- 
ment cannot  be  maintained  against  a  county  upon  a  county  warrant. 
Mandamus  is  the  proper  remedy  whether  the  money  applicable  to  the 
payment  of  the  wan-ant  has  been  collected  and  its  payment  refused,  or 
whether  the  board  of  commissioners  failed  to  levy  the  proper  tax  &om 
which  the  warrant  could  be  paid,  in  the  one  case  against  the  treasurer 
to  compel  payment  and  in  the  other  against  the  board  to  compel  the 
levy  of  the  tax.    lb. 

Judgments — County  Warrants — Levy  of  Taxes — ^Pleading. — 
In  an  action  of  mandamus  to  compel  a  board  of  county  commissioners 
to  levy  a  tax  to  pay  a  judgment  against  the  county  where  the  petition 
shows  that  the  judgment  was  rendered  upon  county  warrants,  the 
relator  must  make  the  same  showing  that  he  would  have  to  make  if  the 
action  had  been  brought  upon  the  warrants,  and  unless  the  petition 
shows  that  the  board  has  failed  to  levy  the  tax  it  was  required  by  law 
to  levy  to  pay  such  warrants,  it  fails  to  state  a  cause  of  action.  It  ia 
not  sufficient  to  allege  that  the  board  has  failed  and  refused  to  levy  a 
tax  tb  pay  the  judgment.     lb. 

State  Boabd  of  Land  Commissioners — Leasing  School  Lani>s. — 
The  action  of  the  state  board  of  land  commissioners  in  leasing  the  state 
school  lands  involves  no  discretionary,  political  or  governmental  power 
of  the  executive  department,  and  where  the  board  leased  certain  mineral 
school  land  and  afterwards  wrongfully  canceled  the  lease  and  executed 
a  lease  thereof  to  another  party,  an  action  of  mandamus  may  be  main- 
tained against  the  board  in  favor  of  the  former  lessee  to  compel  the 
cancellation  of  the  latter  lease  and  reinstatement  of  the  former.  The 
State  Board  of  Land  Comrs,  et  al.  v.  Carpenter  et  a/.,  436. 

Same — Certiorari. — Where  the  state  board  of  land  commissioners 
wrongfully  canceled  a  lease  of  state  school  lands  on  the  ground  that  the 
rent  was  delinquent,  when  in  fact  it  was  not,  and  executed  a  leaite 
thereof  to  another  party,  the  act  was  not  judicial  in  its  nature  and  is 
not  subject  to  review  on  certiorari.  Mandamus  and  not  certiorari  is 
the  proper  remedy  to  enforce  the  rights  of  the  former  lessee.    lb. 

County  Courts — Jurisdiction. — The  county  court  is  a  court  of 
record  and  has  jurisdiction  to  issue  the  writ  of  mandamus.  Jfann  v. 
The  People,  476. 

Justice  of  the  Peace— Jxtdombnt—Comkitmbnt. — ^Wherea  justice 


Index.  648 


UANDAllVS— Continued. 


of  the  peace  tried  and  conyicted  a  defendant  and  sentenced  him  to  im- 
prisonment in  the  county  jail,  his  duty  to  issue  a  writ  of  commitment 
was  mandatory,  and  upon  his  refusal  to  issue  such  writ  when  demanded, 
mandamus  would  issue  to  compel  him  to  issue  the  writ.  And  it  was 
immaterial  that  time  had  elapsed  since  the  sentence  and  before  the  writ 
was  demanded,  exceeding  the  length  of  the  term  of  sentence.    lb. 

MECHANICS'  LIENS: 

Mechanics'  Liens — Mines  and  Mining — Lessob  and  Lessee. — A 
mechanic's  lien  does  not  attach  to  the  interest  of  the  owner  of  a  mine 
on  account  of  work  done  for,  or  materials  furnished  to,  a  lessee.  The 
Morrell  Hardware  Co,  v.  The  Princess  Gold  Mining  Co,,  54. 

Contracts.— Where  the  owner  of  a  lot  entered  into  a  written  oon- 
ti*act  with  a  contractor  to  build  a  retaining  wall  across  one  end  of  her 
lot  and  shortly  subsequent  it  was  agreed  to  extend  the  wall  along  each 
side  of  the  lot,  and  shortly  after  this  it  was  further  agreed  that  the  con- 
tractor should  build  a  foundation  wall  for  a  residence  on  the  lot,  both 
of  which  subsequent  agreements  were  evidenced  solely  by  letters  from 
the  contractor  to  the  lot  owner  stating  for  what  sum  he  would  do  the 
work,  and  the  referee  specially  found  that  all  the  work  was  in  contempla- 
tion from  the  first,  tlie  original  contract  and  subsequent  letters  formed 
but  one  continuous  contract  and  the  contractor's  right  to  file  a  me- 
chanic's lien  for  the  entire  work  dates  from  the  last  work  done  under 
any  of  the  agreements.     Perkins  v,  Boyd,  266. 

Assignment. — The  assignment  of  a  debt  entitled  to  a  mechanic's  lien 
carries  with  it  the  lien  and  vests  in  the  assignee  the  right  to  enforce  it.  lb. 

Extension  of  Likn— Joint  Ownership. — Whether  or  not  a  me- 
chanic's lien  may  ever  be  extended  to  or  decreed  upon  property  not  em- 
braced in  the  lien  statement,  it  cannot  be  extended  to  and  decreed  upon 
such  property  owned  jointly  by  the  owner  of  the  property  included  in 
the  statement  and  her  husband,  where  no  facts  were  shown  to  exist 
which  would  entitle  the  lien  claimant  to  a  lien  upon  the  husband's  in- 
terest,    lb. 

Attorneys'  Fees — Constitutional  Law. — That  part  of  the  me- 
chanic's lien  act  which  provides  for  an  attorney's  fee  for  plaintiff's 
attorney  to  be  taxed  as  costs  is  unconstitutional  and  void.     lb. 

CoNTBACTS.^The  right  to  a  mechanic's  lien  has  no  existence  except 
by  statute,  and  cannot  be  restricted  or  extended  by  the  acts  of  contract- 
ing parties.  Lindemann  v.  The  Belden  Consolidated  Mining  and  Milling 
Co.,  342. 

Statutory  Construction. — A  mechanics'  lien  statute  should  be 
liberally  construed  as  to  the  remedial  portion  of  it,  but  it  must  be  strictly 
construed  in  determining  the  question  as  to  whether  or  not  the  right  to 
a  lien  exists.    lb. 

Who  may  Acquike. — Only  those  persons  to  whom  the  statute  plainly 
or  expressly  gives  the  right  to  a  lien,  can  acquire  it.    lb. 
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Pleading. — In  an  action  to  enforce  a  mechanic's  lien,  it  must  be 
pleaded  and  affirmatively  shown  that  the  labor  performed  was  for  one 
or  more  of  the  purposes  specified  in  the  statute,  in  order  that  it  may 
be  made  the  foundation  of  a  lien.    lb. 

Objkct  of  Statutes. — The  object  and  purpose  of  mechanics'  lien 
statutes  is  to  secure  to  the  mechanic  and  material  man  who  by  their 
labor  and  material  have  directly  contributed  to  enhance  the  value  of 
property,  the  security  of  a  lien  thereon,  to  the  extent  they  have  thus 
added  to  its  value,  and  their  protection  is  not  extended  to  services  in- 
directly and  remotely  associated  with  the  construction  work,     lb. 

Minks  and  Mining — Expebt  Wobk.— The  mechanics'  lien  act  gives 
a  right  to  a  lien  upon  mining  property,  only  to  those  who  do  work  or 
furnish  material  for  the  working,  preservation  or  development  of  the 
property,  or  who  do  work  or  furnish  material  upon  a  shaft,  tunnel,  in- 
cline, adit,  drift  or  drainage  of  a  mine,  lode  or  deposit.  A  professional 
mining  expert  and  geologist  is  not  entitled  to  a  mechanic's  lien  on  a  mine 
for  work  done  in  exploring,  examining  and  considering  a  mine  with 
reference  to  its  mineral  character  and  capacity  to  produce  valuable 
and  precious  metals,  and  with  referance  to  the  quantity  of  ore  in  such 
mine  and  its  value,  and  for  making  a  report  thereon,  done  under  a  con- 
tract with  the  owner.     lb, 

MINES  AND  MINING: 

Mechanics'  Liens — Lessob  and  Lessee. — A  mechanic's  lien  does 
not  attach  to  the  interest  of  the  owner  of  a  mine  on  account  of  work 
done  for,  or  materials  furnished  to,  a  lessee.  The  Morrell  Hardware 
Co,  V.  Princess  Gold  Mining  Co.,  54. 

CoNTBACTS — Bond  and  Lease — Assignment — Option.— Plaintiff 
owned  a  one-half  interest  in  a  bond  and  lease  of  a  mine  with  option  to 
purchase,  which  it  agreed  to  convey  to  defendant  in  consideration  of  a 
certain  cash  payment  and  an  obligation  on  defendant's  part  to  perform 
all  the  conditions,  covenants  and  agreements  stipulated  to  be  performed 
by  the  lessee  in  the  bond  and  lease  and  to  pay  the  purchase  price  fixed 
in  the  title  bond,  the  time  fixed  for  the  payment  by  defendant  of  the 
purchase  price  being  two  weeks  before  the  expii-ation  of  the  bond  and 
lease.  The  contract  further  provided  that  if  defendant  should  fail  to 
keep  and  perform  the  covenants  and  agreements  stipulated  to  be  kept 
by  the  lessee  in  the  bond  and  lease,  defendant  should  forfeit  the  cash 
payment  made  and  all  money  paid  on  the  bond  or  on  account  of  work 
or  improvements  on  the  property  to  plaintiff  as  liquidated  damages. 
Defendant  further  agreed,  in  the  event  the  bond  was  taken  up,  to  con- 
vey to  plaintiff  a  one-eighth  interest  in  the  property.  Held  that  the  con- 
tract between  plaintiff  and  defendant  was  a  conditional  sale  and  gave 
defendant  an  option  to  take  up  the  bond  or  not,  as  she  chose,  and  hav- 
ing failed  to  take  up  the  bund  the  cash  payment  was  forfeited  as  liqoi- 
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dated  damage,  and  that  the  agreement  to  convey  to  plaintiff  one-eighth 
interest  in  the  property  was  conditioned  upon  defendant  taking  np  the 
bond,  and  no  action  could  be  maintained  by.  plaintiff  against  defendant 
for  the  value  of  the  one-eighth  interest.  The  Gold  Coin  Mining  and 
Leading  Co,  r.  Gourlay^  317. 

Mechanics'  Liens — Expbbt  Work. — The  mechanics*  lien  act  gives  a 
right  to  a  lien  upon  mining  property,  only  to  those  who  do  work  or  fur- 
nish material  for  the  working,  preservation  or  development  of  the  prop- 
erty, or  who  do  work  or  furnish  material  upon  a  shaft,  tunnel,  incline, 
adit,  drift  or  drainage  of  a  mine,  lode  or  deposit.  A  professional  min- 
ing expert  and  geologist  is  not  entitled  to  a  mechanic's  lien  on  a  mine 
for  work  done  in  exploring,  examining  and  considering  a  mine  with  ref- 
erence to  its  mineral  character  and  capacity  to  produce  valuable  and 
precious  metals,  and  with  reference  to  the  quantity  of  ore  in  such  mine 
and  its  value,  and  for  making  a  report  thereon,  done  under  a  contract 
with  the  owner.  Lindemann  v.  The  Belden  Consolidated  Mining  and 
Milling  Co,,  d42. 

CoKTRAOTS — Sinking  Shaft. — ^A  contract  for  sinking  a  mining  shaft 
recited  that  the  mining  company  was  the  owner  of  a  certain  *'  lode  min- 
ing claim ''  and  "  now  has  upon  said  lode  a  shaft  115  feet  in  depth  and 
desires  to  sink  the  same  an  additional  depth  of  110.  feef  Nothing 
further  was  said  in  the  contract  about  sinking  the  shaft  on  the  lode  or 
vein.  In  an  action  on  the  contract  for  sinking  said  shaft,  defendant  set 
up  as  a  defense  that  the  shaft  was  not  sunk  all  the  way  upon  the  vein, 
but  departed  from  it.  Held  that  the  contract  did  not  obligate  plaintiff 
to  sink  the  shaft  on  the  vein,  and  that  the  meaning  of  the  contract  was 
that  the  shaft  could  be  extended  on  the  same  course  and  in  the  same 
direction  as  the  old  one.  The  Buckeye  Mining  and  Milling  Co.  v.  Carlson 
et  a2.,  446. 

Contracts — Objections  Waived. — Plaintiff  contracted  to  sink  a 
mining  shaft  for  defendant  110  feet.  At  the  depth  of  seventy  feet  de- 
fendant settled  with  plaintiff,  paying  the  entire  amount  then  due.  In  an 
action  on  the  contract  for  the  balance  when  the  shaft  was  completed,  de- 
fendant claimed  damages  on  the  ground  that  when  the  shaft  had  been 
sunk  eighteen  feet  it  departed  from  the  vein  and  continued  thereafter  in 
the  country  rock.  Held  that  defendant  by  settling  with  plaintiff  without 
objection  when  the  shaft  had  reached  a  depth  of  seventy  feet,  had  placed 
a  construction  upon  the  contract  that  the  shaft  was  not  required  to  fol- 
low the  vein,  and  was  precluded  from  putting  another  and  different  oon- 
•truction  upon  it  after  the  entire  work  was  completed.    lb. 

MORTGAGES: 

Estates  of  Decedents — Bills  and  Notes. — Where  an  administra- 
trix pursuant  to  an  order  of  the  court  negotiated  a  loan  for  the  benefit 
of  the  estate,  executing  therefor  her  note  and  a  deed  of  trust  of  real 
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estate  belonging  to  the  estate,  and  upon  default  in  the  payment  of  in^ 
terest  the  holder  of  the  note  foreclosed  the  deed  of  trust  according  to 
its  terms  and  bid  in  the  properly  for  less  than  the  amount  of  the  note, 
and  afterwards  in  consideration  of  a  quitclaim  deed  from  the  heirs 
transfeiTcd  the  note  to  one  of  the  heirs,  such  heir  was  not  entitled  to 
an  allowance  against  the  estate  for  the  balance  due  on  the  note.  Ham- 
ilton^ Administratrix^  et  al  v.  Fowler,  76. 

Estates  of  Decedents — Exeoutoks. — Where  the  executors  of  an 
estate  loaned  money  of  the  estate,  taking  a  note  secured  by  a  deed  of 
trust  on  real  estate,  at  a  foreclosure  sale  of  the  real  estate  the  executors 
could  purchase  the  property  in  their  individual  capacity.  Perkins  et 
al.  as  Executors  v.  Adams  et  al.,  06. 

Same — Atfachment. — Where  two  executors  of  an  estate  loaned 
money  of  the  estate,  taking  a  note  payable  to  them  as  executors  and 
secured  by  a  deed  of  trust  on  real  estate,  and  default  being  made  the 
executors  requested  the  foreclosure  of  the  deed  of  trust,  and  at  the 
foreclosui'e  sale  one  of  the  executora  bid  in  the  property,  in  reality  for 
the  estate,  and  the  purchase  price  was  credited  on  the  note,  but  the 
trustee^s  deed  conveyed  the  property  to  him  in  his  individual  capacity 
and  name,  reciting  that  he  was  the  highest  and  best  bidder  and  ac- 
knowledging receipt  of  the  purchase  price,  which  deed  was  duly  re- 
corded, attaching  creditors  of  the  individual  executor  who  had  no 
actual  notice  that  the  property  was  purchased  for  the  estate  and  who 
levied  upon  the  property  as  the  property  of  the  individual  executor  and 
for  his  individual  debt  acquired  a  lien  superior  to  the  equitable  title  of 
the  estate,    lb. 

Fire  Insurance — Contracts. — A  policy  of  fii^  insurance  containing 
a  clause  for  the  protection  of  the  mortgagee  of  the  premises  which  pro- 
vided that  if  the  mortgagor  neglected  or  refused  to  pay  the  premium  the 
mortgagee  should  pay  the  same,  was  delivered  by  the  insurance  agents  to 
the  mortgagee  and  by  hi  m  was  deli  vered  to  the  mortgagor.  And  the  mort- 
gagor failing  to  pay  the  premium  tlie  agent  informed  the  mortgagee  and 
told  him  he  would  cancel  the  policy  if  not  paid,  whereupon  the  mortgagee 
requested  him  not  to  cancel  the  policy  and  promised  to  pay  the  premium 
if  the  mortgagor  did  not  Held  that  the  protection  of  the  mortgagee's 
interest  was  a  sufficient  consideration  to  support  the  contract  and  that 
his  promise  to  pay  tlie  pramium  and  the  agreement  of  the  agent  not  to 
cancel  the  policy  constituted  a  valid  legal  contract  binding  upon  both 
parties.     Colby  x>.  Thompson  et  al.,  271. 

Deeds  of  Trust — Bills  and  Notes — Seoubitt. — In  Colorado  the 
debt  is  the  principal  thing,  and  the  security  is  only  an  incident,  whether 
the  form  of  security  be  a  mortgage  or  a  deed  of  trust.  MeOovney  v. 
Gwillim,  284. 

Deeds  of  Trust— Liens.— A  deed  of  trust  given  as  security  for  a 
debt  is  in  legal  effect  but  a  mortgage  and  is  nothing  more  than  a 
lien.    lb. 
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Limitation— Bills  and  Notbs — ^Dbsds  of  Tbust— Forbclosube. 
— Where  an  action  on  a  note  secured  by  a  mortgage  or  deed  of  trust  is 
barred  by  the  statute  of  limitation,  an  action  to  foreclose  the  mortgage 
or  deed  of  trust  is  also  barred.    16. 

Same — ^Estates  of  Decedents. — Where  there  was  no  effort  to  prove 
a  claim  against  the  estate  of  a  deceased  debtor,  nor  to  secure  the  per- 
mission of  the  county  court  to  foreclose  within  one  year  a  deed  of  trust 
by  which  the  debt  was  secured,  the  fact  that  the  holder  of  the  note 
thereby  lost  his  right  to  foreclose  his  security,  until  the  act  of  1895 
(Session  Laws,  1895,  page  253)  was  adopted,  would  not  stop  the  running 
of  the  statute  of  limitation  nor  extend  the  time  within  which  an  action 
must  be  brought  to  foreclose  the  deed  of  trust.    lb. 

Bills  and  Notes— Assignment— Negotiability.— Where  a  nego- 
tiable promissory  note  secured  by  mortgage  or  deed  of  trust  is  assigned 
befora  maturity  to  a  bonajlde  purchaser,  the  assignee  takes  the  mort- 
gage or  deed  of  trust  as  he  takes  the  note,  free  from  defenses  existing 
between  the  mcaker  and  payee.     Cowing  v.  Cloud  et  a/.,  326. 

Bills  and  Notes — Payment — Pbinoipal  and  Agent. — A  negoti- 
able promissory  note  payable  at  the  option  of  the  holder  either  in  Den- 
ver or  at  a  certain  bank  in  New  York  and  secured  by  deed  of  trust  was 
transferred  before  maturity  to  a  bona  fide  purchaser.  As  the  interest 
coupons  fell  due  they  were  presented  for  payment  by  the  holder  at  the 
New  York  bank,  the  maker  paying  the  money  to  the  payee  in  Denver 
who  forwarded  it  to  the  bank.  After  paying  sevei-al  coupons  in  this 
way  the  maker  paid  the  principal  to  the  payee  and  received  a  release  of 
the  deed  of  trust,  but  the  money  was  never  paid  to  the  holder  of  the 
note  and  the  release  was  unauthorized  by  him.  Held  that  the  bank  in 
paying  the  coupons  and  the  payee  of  the  note  in  receiving  and  forward- 
ing the  money  were  agents  of  the  maker  and  not  of  the  holder  of  the 
note,  and  the  payment  to  the  payee  was  not  a  payment  of  the  note,  and 
the  release  of  the  deed  of  trust  was  void.    lb. 

Bills  and  Notes — Payment. — Where  the  maker  of  a  note  sent  a 
di-aft  to  the  original  payee  with  instructions,  if  sufficient  and  satisffto- 
tury,  to  cancel  and  retui*n  the  note  and  return  deed  of  trust  and  release, 
if  not,  to  return  the  draft,  and  the  payee  having  transferred  the  note 
could  not  return  it,  but  retained  the  money  and  returned  a  release  of 
the  deed  or  trust,  it  was  not  a  payment  of  the  note,  since  the  money 
was  delivered  to  pay  the  note  upon  a  condition  which  was  never  per- 
formed,   lb. 

Pleading — Legal  Conclusion.— In  an  action  to  foreclose  a  mort- 
gage evidenced  by  a  deed  to  and  title  bond  from  the  vendee,  an  allega- 
tion in  the  answer  that  the  bond  was  not  a  mortgage  was  a  legal  con- 
clusion.    Borcherdt  o.  Favor^  406. 

Title  Bonds — Foreclosure.— Defendant  executed  to  plaintiff  his 
promissory  note  and  at  same  time  caused  certain  lands  to  be  conveyed 
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to  plaintiff  by  a  building  and  loan  association  to  secure  the  note.  Plain- 
tiff executed  to  defendant  a  bond  for  title  to  the  land  conditioned  upon 
the  payment  of  the  note  and  further  conditioned  that  upon  defendant's 
failure  to  pay  the  note,  plaintiff  should  be  discharged  from  any  liability 
to  convey  said  land  to  defendant,  or  if  she  preferred  might  enforce  the 
payment  of  the  note,  and  it  was  further  proTided  in  the  bond  that  if 
any  proceedings  in  court  should  be  necessary  on  the  foreclosure  of  the 
bond,  plaintiff  should  recover  a  reasonable  attorney's  fee.  It  appeared 
on  the  face  of  the  papers  that  the  note,  deed  and  title  bond  were  parts 
of  one  and  tlie  same  transaction.  Held  that  the  deed  and  title  bond 
were  in  effect  a  mortgage  from  defendant  to  plaintiff  to  secui-e  the  note, 
and  in  an  equitable  action  for  foreclosui*e  it  was  immaterial  that  the 
grantee  in  the  bond  was  not  the  same  as  the  grantor  in  the  deed.    lb. 

FoRECLOsuBB  —  Pleadimo. — lu  au  action  to  foreclose  a  mortgage 
where  the  complaint  alleged  that  defendant  executed  to  plaintiff  his 
note,  and  to  secui-e  the  same  caused  certain  land  to  be  conveyed  to  plain- 
tiff by  a  building  and  loan  association,  and  that  plaintiff  executed  to 
defendant  a  bond  for  title  to  the  land  conditioned  on  the  payment  of 
the  note,  an  answer  that  denied  that  defendant  made  or  executed  to 
plaintiff  any  deed  of  conveyance  of  the  land,  and  further  averred  that 
defendant  had  no  title  in  or  to  the  land,  but  that  the  entira  title  was 
vested  in  the  building  and  loan  association,  and  that  plaintiff  acquired 
title  from  said  association,  was  not  a  denial  that  defendant  caused  the 
conveyance  to  be  made  to  plaintiff,  nor  were  the  allegations  of  the 
answer  inconsistent  with  the  fact  that  even  though  the  legal  title  may 
have  been  vested  in  the  building  and  loan  association,  an  equitable  title 
was  vested  in  defendant.     lb. 

Foreclosure — Pleading — Evidence — Judgment  on  the  Plead- 
ings.— In  an  action  to  foreclose  a  mortgage  where  the  complaint  alleged 
that  defendant  executed  to  plaintiff  his  note  and  caused  certain  land  to 
be  conveyed  to  plaintiff  by  a  building  and  loan  association  to  secure  the 
note,  and  that  plaintiff  executed  to  defendant  a  title  bond  to  said  land 
conditioned  upon  the  payment  of  the  note,  and  the  bond  expressly  gave 
plaintiff  the  right  to  enforce  the  payment  of  the  note,  and  provided  for 
the  recovery  of  an  attorney's  fee  by  plaintiff  in  case  of  legal  proceedings 
to  foreclose,  an  answer  that  admitted  the  execution  of  the  note  and  that 
it  was  for  tlie  purchase  price  of  the  land,  and  admitted  the  execution 
of  the  title  bond,  and  further  alleged  that  about  two  years  after  the 
execution  of  the  note  and  title  bond,  defendant  caused  to  be  executed 
to  plaintiff  a  chattel  mortgage  upon  certain  personal  property  as  col- 
lateral security  for  the  debt,  was  an  express  recognition  by  defendant 
f>f  the  fact  that  the  debt  was  absolute  and  could  uot  be  satisfied  by  a 
surrender  of  the  premises  by  defendant,  and  that  the  bond  was  a  mort- 
gage and  not  a  mere  option  given  by  plaintiff  to  defendant  to  purchase. 
Parol  testimony  was  not  necessary  to  determine  whether  the  transaction 
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coDBtitated  a  mortgage,  and  suoh  evidence  would  have  been  inadmissi* 
ble  and  incompetent  to  show  the  contrary,  and  judgment  for  plaintiff 
on  the  pleadings  was  proper. '  16. 

FoRKCiiOSUBK — Chattkl  Mortgaobs — Plbadikg. — In  an  action  to 
foreclose  a  mortgage,  an  answer  that  alleged  that  defendant  had  caused 
to  be  executed  to  plaintiff  a  chattel  mortgage  of  certain  personal  prop- 
erty as  collateral  security  for  the  same  debt,  and  that  plaintiff  had  taken 
possession  of  said  personal  property  and  converted  it  to  her  own  use,  and 
claiming  credit  for  the  alleged  value  of  the  property  in  a  greater  amount 
than  the  credit  given  by  plaintiff,  constitutes  uo  defense  in  the  absence 
of  an  allegation  that  possession  was  wrongfully  taken  by  plaintiff  or  of 
wrong  or  fraud  in  the  sale  of  the  property.  In  the  absence  of  any  alle- 
gation to  the  contrary,  the  presumption  is  that  plaintiff  rightfully  took 
possession  under  the  chattel  mortgage.     lb. 

FORECLOSUBE — SURRENDER  OF  PROPERTY— PLBADING. — lu  an  actiou 

to  foreclose  a  mortgage,  an  answer  and  cross  complaint  alleging  a  parol 
agreement  by  plaintiff,  supported  by  no  new  consideration,  to  accept  a 
surrender  of  the  mortgaged  property  in  full  satisfaction  of  the  debt  and 
alleging  damages  for  failure  to  carry  out  such  agreement,  stated  no 
defense  to  the  action  of  foreclosure  or  cause  of  action  against  plain- 
tiff,    lb. 

Attorneys'  Fees— Costs — Practice. — In  an  action  to  foreclose  a 
moi-tgage  which  provided  for  a  reasonable  attorney's  fee  to  be  taxed  as 
costs  in  favor  of  plaintiff,  it  was  not  error  to  hear  evidence  as  to  the 
reasonable  value  of  the  sei'vices  of  plaintifTs  attorney  after  the  court 
had  sustained  a  motion  for  judgment  on  the  pleadings  in  plaintifTs 
favor.    lb. 

Foreclosure — Plbading — Grnbral  Denial. — An  allegation  in  a 
complaint  for  foreclosure  that  for  the  purpose  of  securing  the  note,  de- 
fendant at  tlie  time  of  its  execution  caused  a  conveyance  of  certain  land 
to  be  made  to  plaintiff,  being  the  same  land  described  in  a  title  bond 
from  plaintiff  to  defendant,  which  the  action  sought  to  foreclose,  was 
not  controverted  by  a  general  denial  in  the  answer  in  the  form  **  de- 
fendant denies  each  and  every  other  allegation  of  the  said  complaint, 
except  as  herein  expressly  admitted,  qualified  or  explained,^'  although 
there  >Yas  no  attempt  to  allege  a  confession  and  avoidance.    lb. 

BiLLH  AND  Notes — Deeds  op  Trust— Extension  of  Time — Evi- 
dence— Parol  Contract  to  Vary  Written.— Defendant  executed 
to  plaintiff  his  promi88<»ry  note  and  secured  the  same  by  a  deed  of  trust 
to  certain  real  estate.  Afterwards  defendant  sold  the  real  estate,  the 
purchaser  assuming  the  indebtedness  to  plaintiff.  After  the  debt  be- 
came due  a  written  agreement  of  extension  of  the  time  of  matunty 
was  made  at  the  request  of  the  purchaser  which  defendant  signed, 
agreeing  that  such  extension  should  not  discharge  or  impair  his  lia- 
bility as  maker  of  the  note.    The  deed  of  trust  was  foreclosed  and  in 
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an  action  by  plaintiff  against  defendant  for  the  unsattafied  balance  of 
the  note,  defendant  alleged  in  his  answer  that  contemporaneonsly  with 
the  extension  agreement  there  was  a  parol  agreement  between  plaintiff 
and  defendant  to  the  effect  that  in  case  of  default  in  the  payment  of 
the  note  by  the  purchaser,  or  in  case  plaintiff  elected  to  foreclose,  de- 
fendant should  have  notice  so  as  to  protect  himself,  and  that  he  signed 
the  extension  agreement  upon  the  condition  of  such  parol  agreement, 
and  that  the  deed  of  trust  was  foreclosed  without  his  knowledge  and 
without  any  notice  being  given  him.  Held  that  such  parol  agreement 
was  a  sepaittte  independent  promise  to  be  performed  before  the  power 
in  the  trust  deed  was  to  be  exercised  and  was  admissible  in  evidence 
to  show  the  condition  upon  which  defendant  signed  the  extension 
agreement.    Moaier  v,  KerHhow^  453. 

DeBDS  of    TbUST — FOBECLOSUBB — EVIDBNCB — ^PLBADING — FBAUD. 

— In  an  action  for  the  unsatisfied  balance  of  a  note  after  a  foreclosure 
and  sale  under  a  deed  of  trust  made  to  secure  such  note,  evidence 
tending  to  impeach  the  bona  fides  of  such  sale  is  not  admissible  In  de- 
fense unless  the  facts  constituting  such  bad  faith,  misconduct  or  fraud 
are  properly  alleged  in  the  answer.    lb. 

FoBBCLOSUBs — Intebvention — PLEADING — Pabtibb. — In  an  action 
by  the  ho1dei*s  of  the  bonds  of  a  railway  comptTny  to  foreclose  a  deed 
of  trust  given  by  the  company  to  secure  the  bonds,  a  petition  for  inter- 
vention alleging  that  intervener  advanced  money  to  the  railroad  com- 
pany for  the  purpose  of  paying  the  wages  of  the  employ^  and  the 
general  operating  expenses  of  the  company,  and  that  at  the  time  of 
advancing  the  money  the  railroad  company  and  the  holder  of  a  ma- 
jority of  the  bonds  then  against  the  property  of  the  company,  agreed 
that  the  money  so  advanced,  if  not  paid  out  of  the  earnings  of  the 
company,  should  be  paid  out  of  the  property  prior  to  the  bonds  or 
mortgage  upon  the  property,  but  it  appeared  that  the  owner  of  bonds 
who  made  the  agreement  was  not  an  owner  of  any  of  the  bonds  at  the 
time  the  action  was  brought,  and  was  not  a  party  to  the  action,  stated 
no  ground  for  intervention  on  account  of  such  agreement.  The  Firtt 
National  Bank  of  Grand  Junction  v.  Wyman  et  al.,  468. 

Railboads — Opebatino  Expenses — Pbiobity  of  Claims. — Where 
a  railroad  was  built  and  operated  by  the  owner  of  a  coal  mine  for  the 
exclusive  purpose  of  hauling  the  compauy*s  coal  to  market,  and  no 
business  was  done  for  the  public,  money  advanced  to  pay  the  wages  of 
employes  and  current  expenses  of  running  the  road  cannot  be  given 
priority  of  payment  out  of  the  property  of  the  company  over  bonda 
secured  by  mortgage  on  the  property.    lb. 

NEGLIGENCE: 

Liability  of  Eleotbic  Light  Company. — Where  the  owner  of  a 
building  wired  the  building  for  electric  lights  or  employed  contractors 
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to  wire  it,  an  electric  light  company  which  had  nothing  to  do  with  the 
wiring  of  the  building  but  which  connected  its  wires  with  the  wires  of 
the  building  and  supplied  the  building  with  electricity  for  lights  is  not 
liable  for  any  damage  caused  by  the  defective  and  negligent  wiring  of  the 
building.  National  Fire  Ins.  Co.  et  al.  v.  The  Denver  Consolidated  Etec- 
trie  Co.  et  al.,  86. 

Same — Notice. — Where  the  owner  of  a  building  employed  contractors 
to  wire  it  for  electric  lights,  an  electric  light  company  which  afterwards 
supplied  electricity  to  light  the  building  was  not  chargeable  with  notice 
of  the  negligence  with  which  the  wiring  was  done  or  of  defective  ma- 
terial used,  because  a  superintendent  of  construction  for  the  electric 
light  company  casually  saw  the  work  as  it  was  being  done,  so  as  to  make 
the  electric  light  company  liable  for  damage  from  fire  caused  by  the 
negligent  manner  in  which  the  building  was  wired.     lb. 

Same. — Where  the  owner  of  a  building  employed  independent  con- 
tractors to  wire  the  building  and  afterwards  contracted  with  an  electric 
light  company  to  supply  the  building  with  electricity,  the  electric  light 
company  is  not  liable  for  damage  from  fire  caused  by  the  negligent 
manner  in  whicli  the  building  was  wired,  because  it  delivered  the  cur- 
rent to  the  building  without  warning  the  owner  of  the  danger  attending 
its  use,  where  the  wiring  is  defective  or  negligently  constructed.     lb. 

Liability  of  Electbio  Light  Company. — Where  the  owner  of  a 
building  employed  independent  contractors  to  wire  the  building  for 
electric  lights  and  afterwards  contracted  with  an  electric  light  company 
to  supply  the  building  with  light,  and  one  of  its  chandeliers  having  fallen 
the  agent  of  the  owner  telephoned  the  electric  light  company  to  send  a 
man  to  fix  it,  and  when  he  came  he  found  that  a  fuse  had  been  burned 
out  and  told  the  agent  that  it  could  not  well  be  fixed  that  night,  but 
that  he  would  come  the  next  morning,  and  upon  being  asked  if  there 
was  any  danger  answerad  no,  and  about  an  hour  later  a  fire  occurred 
which  destroyed  the  building,  but  whether  or  not  it  occurred  from  the 
fallen  chandelier  did  not  appear  from  the  evidence,  the  electric  light 
company  was  not  bound  by  the  answer  of  the  employ^  sent,  as  to  the 
safety  of  the  building,  and  was  not  on  account  of  such  answer  liable  for 
damage  caused  by  the  fire.    lb. 

Attorneys  at  Law— Failubb  to  Appeal.— A  complaint  which  al- 
leges the  employment  of  defendant,  an  attorney  at  law,  to  take  a  case 
for  review  from  the  trial  court  to  a  court  of  review  and  that  plaintiff 
paid  at  defendant's  instance  a  certain  sum  for  preparing  a  bill  of  excep- 
tions, and  at  defendant's  request  paid  him  a  certain  sum  which  he  claimed 
was  necessary  to  cover  expenses  of  taking  the  case  up,  and  that  defend- 
ant negligently  failed  to  prosecute  an  appeal  or  sue  out  a  writ  of  error 
within  the  time  fixed  by  law,  by  reason  of  which  plaintiff  was  deprived 
of  the  right  to  have  the  case  reviewed,  states  a  cause  of  action  at  ieast 
for  the  recovery  of  the  sums  paid  for  the  bill  of  exceptions  and  other 
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expenses  and  it  was  error  to  sustain  a  demurrer  to  the  complaint  on  the 
ground  that  it  did  not  state  facts  sufficient  to  constitute  a  cause  of  ac- 
tion.    The  Rosebud  Mining  dt  Milling  Co.  v.  Hughes,  162. 

Pleading. — A  complaint  which  alleged  in  substance  that  defendant, 
a  manufacturar  of  cement  pipe,  stored  large  quantities  of  the  pipe  upon 
certain  lots  in  a  thickly  populated  part  of  the  city  adjoining  and  in  con- 
stant view  of  the  public  streets  and  without  any  fence  or  guard  divid- 
ing the  lots  from  the  streets;  that  amongst  the  pipe  so  stored  vras  one 
piece  four  and  a  half  feet  in  diameter  and  two  feet  long,  weighing  from 
five  to  seven  hundred  pounds  left  lying  upon  its  side  in  such  manner 
that  it  could  be  rolled  easily  over  the  surface,  and  that  by  reason  of 
its  gi-eat  diameter,  short  length  and  excessive  weight  it  was  easily 
turned  from  side  to  end;  that  the  piping  was  attractive  and  a  temptation 
for  children  to  play  therewith  and  that  children  did  frequently  play 
with  it,  which  defendant  well  knew;  that  plaintiffs'  child,  with  others, 
all  of  whom  were  too  young  to  appi*eciate  the  danger,  was  playing  with 
said  short,  heavy  piece,  rolling  it  over  the  surface,  plaintiffs*  child  be- 
ing on  the  inside,  when  the  pipe  suddenly  turned  from  its  side  to  its 
ends  and  caught  and  killed  the  child,  states  a  cause  of  action  and  it 
was  error  to  sustain  a  demurrer  to  the  complaint  on  the  ground  that  it 
failed  to  state  facts  sufficient  to  constitute  a  cause  of  action.  Kopple- 
kom  u.  The  Colorado  Cement  Pipe  Co.^  274. 

Danoebous  Premises. — If  an  owner  keeps  upon  his  premises  some- 
thing that  is  an  attraction  and  allurement  to  the  natural  instincts  of 
childhood,  the  law  imposes  upon  him  the  corresponding  duty  to  take 
reasonable  precaution  to  prevent  the  intrusion  of  children,  or  to  protect 
from  personal  injury  such  as  may  be  attracted  thereby.    lb. 

Contributory  Negligence— Children.— In  applying  the  rule  that 
he  who  seeks  to  recover  damages  for  a  personal  injury  suffered  from 
the  neglipence  of  another,  must  not  himself  be  guilty  of  negligence 
that  substantially  contributed  to  the  result,  the  law  discriminates  be- 
tween children  and  adults,  the  feeble  and  the  strong,  and  only  requires 
of  each  the  exercise  of  that  decree  of  care  to  be  reasonably  expected  in 
view  of  his  age  and  condition.     lb. 

Same.— It  is  not  the  contributory  act  merely,  but  the  contributory 
negligence  of  a  plaintiff  that  will  prevent  his  recovery,  and  the  care 
and  caution  required  of  a  child  being  according  to  its  maturity  and  ca- 
pacity only,  this  must  be  dependent  upon  and  determined  by  the  cir- 
cumstances of  each  particular  case.     Ib» 

NEGOTIABLE  INSTRUMENTS:  See  BILLS  AND  NOTES. 

NEW  TRIALS: 

Practice— Judgments — Costs. — ^In  an  ad  verse  suit  between  the  own- 
ers of  two  conflicting  mining  claims,  where  after  judgment  was  entered 
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it  was  on  motion  of  the  successful  party  amended  so  as  to  include  an 
attorney ^8  fee  and  the  expense  of  adverse,  in  accordance  with  a  stipu- 
lation between  the  parties  made  before  trial,  the  sums  thus  included  in 
the  judgment  were  a  part  of  the  judgment  and  not  costs  that  would 
have  to  be  paid  by  the  losing  party  to  entitle  him  to  a  new  trial  under 
section  272  of  the  Code,  giving  to  the  losing  party  in  an  action  for  the 
possession  of  realty  a  new  trial  as  a  matter  of  right  upon  the  payment 
of  all  costs  before  the  first  day  of  the  next  term  of  court  The  Hiwaa- 
see  Gold  Mining  Co.  v.  The  Hotchkiss  Mountain  Mining  and  Reduction 
Co,,  22. 

Evidence— SuKPRiSK. — An  application  for  a  new  trial  on  the  ground 
of  surprise  at  evidence  given  by  plaintiff  on  cross-examination  is  in- 
sufficient where  it  appears  that  the  same  evidence  was  afterwai-ds 
voluntarily  and  intentionally  elicited  from  another  witness  on  cross- 
examination  by  defendant's  counsel.  2*tie  Salida  Building  and  Loan 
Association  o.  Davis,  294. 

Sauk. — In  an  action  for  unlawful  conversion  of  a  certificate  of  stock 
where  the  answer  alleged  that  the  certificate  was  deposited  as  collateral 
security  for,  and  applied  upon  payment  of,  a  note,  which  was  denied  by 
plaintifiTs  replication,  evidence  by  plaintiff  that  she  had  paid  off  and 
taken  up  the  note  was  not  sufficient  cause  for  a  new  trial  on  the  gi'ound 
of  surprise.  The  existence  of  the  note  being  put  in  issue  by  the  plead- 
ings, defendant  should  have  had  it  in  court  or  been  prepared  to  account 
for  its  absence.    lb. 

Same. — A  surprise  resulting  from  the  negligence  of  the  surprised 
party  is  not  grounds  for  a  new  trial.     Ib» 

NONSUIT: 

Appellate  Practice— Immatebial  Errors. —Where  a  plaintiff 
fails  to  prove,  or  to  offer  proof,  of  a  necessary  material  fact  to  sustain 
his  case  and  judgment  of  nonsuit  is  entered  against  him,  no  matter  how 
many  errors  may  have  been  committed  against  him  on  the  trial, he  cannot 
on  appeal  complain  of  such  errors  and  have  the  judgment  reversed 
therefor.     Klug  v.  McPhee,  39. 

Practice — Trial — Directing  Verdict. — If  he  upon  whom  the  bur- 
den of  proof  rests,  falls  short  in  any  essential  particular,  or  if  any  ele- 
ment of  proof  necessary  to  make  out  his  case  is  wanting,  upon  motion 
of  the  defendant  it  is  the  duty  of  the  court  to  enter  a  judgment  of  non- 
suit and  in  a  proper  case,  even  to  render  final  judgment  for  the  defend- 
ant upon  the  merits.  But  to  sustain  such  a  motion,  the  court,  looking 
at  the  evidence  in  the  most  favorable  light  for  the  plaintiff  in  which  the 
jury  would  be  at  liberty  to  view  it,  must  be  able  to  say  that  thei'e  is  no 
evidence  which  would  justify  a  verdict  for  him,  or  such  a  clear  and  de- 
cided preponderance  of  evidence  against  him  as  would  roquire  the  court 
to  set  aside  a  verdict  in  his  favor,     yicholls  v.  McShane  et  aL,  ld6. 
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Pbactiob. — Under  the  Code  a  court  may  permit  a  plaiatifl  to  take  a 
voluntary  nonsuit  after  he  has  introduced  hie  eyidenoe  and  the  defend- 
ant has  moved  for  noosuit  because  of  the  insufficiency  of  the  proof,  ne 
Colorado  Fuel  A  Iron  Co,  v.  Menapace,  200. 

NOTICE: 

Building  and  Loan  Associations — Mbmbbbs. — One  who  becomes 
a  member  of  a  building  and  loan  association  under  circumstances  which 
gave  him  ample  means  of  acquainting  himself  with  the  enterprise,  is 
charged  by  law  with  notice  of  the  articles  of  incorporation  and  by-laws 
of  the  association.  The  Columbia  Building  and  Loan  Aseociaiion  v.  Lyt- 
ile,  423. 

Motion — Waiveb. — Where  a  party  against  whom  a  motion  was  made 
in  a  cause,  was  present  in  person  and  by  attorney  at  the  hearing  of  the 
motion,  and  his  attoi-ney  was  heard  in  his  behalf,  he  waived  the  objec- 
tion that  no  notice  of  the  motion  was  served  upon  him.  Blyih  at  aJL  e. 
The  People,  526. 

OFFICES  AND  OFFICERS: 

Coal  Mine  iNSPEcroB— Tbbm  of  Office.. — The  term  of  office  of  coal 
mine  inspector  is  not  fixed  by  the  statute  providing  for  the  appoint- 
ment of  such  officer,  but  is  controlled  by  the  act  of  March  23, 1885  (Ses- 
sion Laws,  1885,  p.  330;  Mills*  Ann.  Stats,  sec.  1582)  and  commences  on 
the  first  Wednesday  of  April  next  after  his  appointment  and  continues 
for  two  years.     The  People  ex  rel.  Simp  eon  v.  Denman,  337. 

Coal  Mine  Inspector — Removal  from  Office — Malfeasancb. — 
The  governor  has  no  authority  to  remove  from  office  the  coal  mine  in- 
spector for  malfeasance  in  office,  except  upon  hearing  after  notice  to 
such  officer.  An  attempted  ex  parte  removal  of  such  officer,  by  the 
governor,  on  the  charge  of  malfeasance,  created  no  vacancy.    lb. 

Salaries  and  Fees — Per  Diem— Fractions  of  Days. — The  law 
does  not  recognize  fractions  of  days.  And  where  a  public  officer*s  com- 
pensation is  fixed  by  a  per  diem  for  the  time  necessarily  devoted  to  the 
duties  of  the  office,  such  officer  is  entitled  to  the  daily  compensation 
for  each  day  on  which  it  becomes  necessary  to  perform  any  substantial 
official  service,  if  it  is  performed,  regardless  of  the  time  occupied  in 
its  performance.  The  Board  qf  County  Comrs,  of  Qarfield  County  v. 
White,  516. 

OFFICIAL  BONDS:  See  BONDS. 

PARTIES : 

Practice — Action  to  Set  Aside  Dbbd-^Waiybb.— In  an  action 
agaiust  the  purchasers  to  set  aside  a  sale  of  real  estate  made  by  the 
widow  as  executrix,  she  is  a  proper  and  necessary  party,  but  where 
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the  defendants  fail  to  raise  the  objection  either  by  demurrer  or  an- 
swer the  objection  is  waived.  Cotoell  et  al.  v.  The  South  Denver  Real 
Estate  Co.  et  al.,  108. 

Appellate  Pbactice — £brob  without  Pbejudige. — ^An  error  of 
the  trial  court  can  be  complained  of  in  the  appellate  court  only  by  the 
party  against  whom  it  was  committed  and  not  by  the  party  in  whose 
fayor  it  was  committed.     The  People  v.  doughy  120. 

Replevin  Bond — Action  on. — Although  a  redelivery  bond  in  a  re- 
pleyin  suit  bound  the  obligors  to  the  sheriff  instead  of  the  plaintiffs  in 
the  action,  the  plaintiffs  were  the  real  parties  in  interest,  and  upon  as- 
signment of  the  bond  to  them  by  the  sheriff,  they  could  maintain  an 
action  thereon  in  their  own  names.     Smith  et  al.  v.  Stubba  et  al.,  130. 

COBPOBATioNS — Res  JUDICATA.— Where  six  dii-ectors  of  a  corpora- 
tion for  themselves  as  directors  and  themselves  and  all  others  similarly 
situated  as  stockholders  brought  an  action  against  the  corporation  and 
the  only  remaining  director  as  defendants,  joining  a  third  party  as 
trustee  for  the  defendant  director,  and  the  corporation  answered  ad- 
mitting and  adopting  the  allegations  of  the  complaint,  and  afterwards 
another  action  was  brought  by  the  corporation  as  plaintiff  and' against 
the  same  director  of  the  corporation  as  defendant,  involving  the  sane 
subject-matter,  there  was  a  sufficient  identity  of  parties  In  the  two 
actions  to  make  the  judgment  in  the  former  action  ree  judicata  in  the 
latter.     The  Montezuma  Cattle  Co.  v.  Bake,  139. 

JuBaMBNTs — Res  Judicata — Subject- Matteb  of  Suit.— A  valid 
judgment  is  conclusive  between  the  pai*ties,  not  only  as  to  such 
matters  as  were  in  fact  determined  in  that  proceeding,  but  as  to  every 
other  matter  which  the  parties  might  have  litigated  as  incident  to  or 
essentially  connected  with  the  subject-matter  of  the  litigation  whether 
the  same,  as  a  matter  of  fact,  were  or  were  not  considered.  A  judg- 
ment should  settle  the  rights  of  the  parties  with  reference  to  the  sub- 
ject-matter of  the  suit  existing  at  the  time  of  the  trial  and  judg- 
ment,   lb. 

Same. — A  judgment  for  defendant  in  an  action  by  a  corporation 
against  one  of  its  directors  to  cancel  a  promissory  note  and  chattel 
mortgage,  alleging  fraud  and  deceit  of  defendant  and  praying  for  an 
accounting  of  all  property  of  the  plaintiff  taken  possession  of  or  dis- 
posed of  by  defendant,  where  the  final  judgment  was  rendered  after 
the  foreclosure  of  the  chattel  mortgage,  was  rea  Judicata  in  a  subse- 
quent action  between  the  same  parties  for  damages  growing  out  of  the 
foreclosura  of  the  same  chattel  moi-tgage  and  which  also  prayed  for  an 
accounting.    16. 

Cobpobations — MiSNOMEB — AMENDMENTS.— Where  there  are  two 
existing  corporations,  one  The  Denver  &  Rio  Grande  Railway  Company 
and  the  other  The  Denver  <fe  Rio  Grande  Railroad  Company  and  suit 
was  brought  against  the  former  under  its  corporate  name,  and  service 
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was  had  apon  it  and  it  answered,  and  daring  the  trial  it  was  developed 
that  the  latter  corporation  should  have  been  sued,  it  was  error  to  allow 
an  amendment  substituting  the  latter  corporation  for  the  former  as  de- 
fendant by  changing  **  Railway  *^  in  the  corporate  name  to  '* Railroad*^ 
on  the  ground  that  it  was  a  misnomer.  The  Denver  dt  Rio  Grande  i2ai<- 
road  Co,  o.  Loveland  et  aZ.,  146. 

Substitution  of  Defendant— Waivsr. — Where  during  trial  the 
court  erroneously  permitted  the  substitution  of  another  defendant  and 
the  substituted  defendant  appeared  and  moved  for  a  continuance,  the 
error  in  making  the  substitution  was  waived.    lb. 

Substitution  of  Defendant— Continuance. — Where  during  trial 
the  court  permitted  the  substitution  of  a  different  corporation  as  de- 
fendant by  amendment  and  the  substituted  defendant  appeared  and 
asked  for  a  continuance  that  it  might  have  time  to  prapare  and  file  its 
answer  and  procure  the  attendance  of  material  witnesses,  it  was  error 
to  deny  the  application  fur  continuance  upon  the  admission  by  plaintiff 
that  the  witnesses  if  present  would  testify  as  alleged  in  the  affidavit 
for  continuance.  The  defendant  was  entitled  to  a  continuance  as  of 
right  without  a  showing.     lb. 

Evidence— Claim  Aoainst  County.— On  appeal  to  the  district 
coui*t  from  an  order  dissallowing  a  claim  for  care  and  custody  of  an 
insane  person,  it  was  not  error  to  admit  in  evidence  the  order  of  the 
county  court  committing  the  person  to  the  sheriff  of  the  county,  on  the 
ground  that  the  claim  was  presented  to  the  board  in  the  individual 
name  of  plaintiff,  where  it  appears  that  the  sheriff  and  plaintiff  are  one 
and  the  same  person.  The  Board  qf  County  Comrn,  qf  Garfield  County 
V.  Adame^  513. 

PARTNERSHIP: 

Rbwabds. — The  fact  that  several  parties  acted  together  to  discover, 
arrest  and  convict  certain  persons  for  whose  arrest  and  conviction  a 
reward  was  offered  is  not  of  itself  sufficient  to  suppoii^  an  inference  of 
partnership  so  that  an  agreement  by  one  (»f  the  sevei-al  parties  to  divide 
the  reward  would  bind  the  others.     Hart  v.  Green  et  o/.,  70. 

Recording  Names  of  Pabtneks — Right  to  Sue. — The  act  of 
March  31,  1807,  requiring  partnerships  doing  business  under  any  name 
other  than  the  personal  names  of  the  constituent  members,  in  order  to 
prosecute  suits  for  the  collection  of  debts  due  them,  to  file  for  record 
with  the  county  recorder  an  affidavit  setting  forth  the  full  Christian  and 
surnames  of  all  the  members  of  the  partnership,  does  not  apply  to  a  part- 
nership of  two  membere  doing  business  under  a  name  composed  of  the 
surnames  of  the  partners.     Smith  et  al.  v.  Stubbs  et  aL,  130. 

Same — Pleading. — An  objection  that  a  partnership  cannot  maintain 
suit  because  of  a  failure  to  file  with  the  county  clerk  an  affidavit  setting 
forth  the  full  names  uf  all  the  members  of  the  pai-tnership,  cannot  be 
raised  by  demurrer  but  must  be  raised  by  answer.    lb. 
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Dissolution. — Where  partners  abandon  the  partnership  business  and 
treat  it  as  ended,  it  will  work  an  absolute  dissolution  of  the  partnership. 
Lendholm  v.  Bailey ,  190. 

Dissolution — Limitation. — Where  a  partnership  was  formed  be- 
tween two  persons  for  the  purpose  of  buying  and  selling  cattle,  and 
after  doing  business  for  some  time  one  partner  made  a  bill  of  sale  to 
the  other  of  all  the  cattle  then  owned  by  the  partnership,  and  the  buy- 
ing partner  took  up  all  the  outstanding  indebtedness  of  the  firm  and 
gave  his  individual  notes  therefor  and  made  a  statement  of  account  to 
the  selling  partner  showing  a  balance  due  from  the  selling  partner 
to  the  buying  partner,  to  which  statement  no  objection  was  made,  it 
was  a  complete  dissolution  of  the  partnership,  and  the  holding  of  the 
cattle  by  the  buying  partner  was  not  a  continuation  of  the  partnership 
business.  And  in  an  action  by  one  partner  against  the  other  for  the 
balance  due,  the  statute  of  limitation  would  begin  to  run  from  the  time 
of  making  the  statement  of  account.     lb. 

Agency— EviDBNCE — Legal  Conclusion. — Where  a  mining  lease 
was  held  and  worked  in  the  name  of  V.  and  G.,  and  an  action  was 
brought  for  supplies  furnished  and  labor  performed  for  the  lessees, 
against  V.  and  C,  on  the  ground  that  G.  was  only  an  agent  for  C,  and 
C.  denied  any  interest  in  the  lease  or  liability  for  the  debts  of  the  les- 
sees, it  was  error  to  permit  plaintiff,  in  answer  to  a  question  for  whom 
he  was  working,  to  testify  that  he  was  working  for  V.  and  C.  And 
the  error  was  nut  cured  by  an  explanatory  statement  that  he  based  his 
answer  alone  upon  the  testimony  of  V.  The  existence  or  non-existence 
of  a  partnership  is  a  legal  deduction  from  the  facts  shown.  Crcntford 
V,  Birkin9y  &S2. 

Same. — Where  a  mining  lease  was  held  and  worked  in  the  name  of 
y.  and  G.,  and  an  action  was  brought  against  V.  and  C.  for  supplies 
furnished,  and  labor  performed  for  the  lessees  on  the  ground  that  G. 
was  only  an  agent  for  C,  and  C.  denied  any  intei-est  in  the  lease  or' 
liability  for  the  debts  of  the  lessees,  and  V.  as  a  witness  for  plaintiff, 
was  asked  who  was  Interested  with  him  in  working  the  mine,  to  which 
he  answered  that  he  was  led  to  believe  that  C.  would  furnish  Q.  with 
his  portion  of  the  money,  it  was  error  to  deny  a  motion  to  strike  out 
the  answer  as  not  being  responsive  to  the  question,  since  the  answer 
might  have  had  a  tendency  to  prejudice  the  jury.     lb. 

Evidence. — In  an  action  against  Y.  and  C.  as  partners  in  a  mining 
lease,  where  C.  denied  aiiy  interest  in  the  lease  or  liability  for  the  debts 
of  the  lessees,  in  an  effort  to  prove  that  C.  had  admitted  that  he  owned 
a  half  interest  in  the  lease,  a  witness,  T.,  testified  that  he  offered  to 
trade  his  interest  in  another  mining  claim  for  C.^s  half  interest  in  the 
lease,  which  proposition  was  made  to  V.  and  claimed  to  have  been  sub- 
mitted by  y.  to  C,  and  a  letter  from  C.  to  y.  was  introduced  in  evi- 
dence in  which,  as  plsiintiff  claimed,  C.  declined  the  offer,  but  did  not 
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disarow  aoy  ownership  in  the  leaae.  Y.  testified  that  he  remembered 
writing  to  C.  concerning  the  proposition,  and  thought  the  letter  offered 
in  eyidence  was  in  answer  to  his  proposition.  The  contents  of  V/s  let- 
ter to  C.  was  not  shown,  nor  was  it  shown  what  proposition  about  the 
lease  was  communiqated  to  C.  The  letter  offered  in  evidence  did  not 
mention  any  proposition  from  T.,  and  contained  no  language  from 
which  it  could  be  inferred  that  the  writer  owned  any  interest  in  the 
lease.    Held  error  to  admit  the  letter  in  eyidence.    lb, 

PERJURY: 

Appeal  Boitds — Justification— Mbmobamdum.— Where  a  surety 
on  an  appeal  bond  justified  by  making  an  affidavit  that  he  was  worth 
the  sum  mentioned  in  the  undertaking  over  and  above  his  just  debts 
and  liabilities  in  property  not  exempt  from  execution,  and  under  the 
justification  was  a  memorandum  signed  by  him  reciting  a  list  of  prop- 
erty which  he  owned,  the  memorandum  is  neither  a  part  of  the  justifi- 
cation nor  the  affidavit,  and  if  false  would  not  subject  the  surety  to  a 
prosecution  for  perjury.  And  where  such  surety  was  prosecuted  for 
perjury  in  making  such  justification,  in  an  action  by  him  for  malicious 
prosecution,  the  truth  or  falsity  of  such  memorandum  is  imraaterlaL 
Klvg  V.  McPhte,  39. 

Malioious  PBOSBCTunoN — ^EviDBNOE. — In  an  action  for  damage  for 
malicious  prosecution  of  plaintiff  on  a  charge  of  perjury,  to  maintain 
his  case  plaintiff  must  show  that  defendant  instituted  and  caused  the 
prosecution.  The  fact  that  defendant's  name  is  indorsed  on  the  back 
of  the  indictment  as  the  prosecuting  witness  is  not  proof  that  he  insti- 
tuted the  prosecution.    lb, 

PHYSICIANS  AND  SURGEONS: 

Certificate— Record.— Section  3554,  Mills*  Ann.  Stats.,  providing 
that  every  person  holding  a  certificate  from  the  state  board  of  medical 
examiners  should  have  it  recorded  in  the  county  in  which  he  resides 
and  in  case  of  removal  to  another  county  that  it  shall  be  recorded  in 
such  county,  was  not  intended  to  require  a  physician  to  record  such 
certificate  in  every  county  into  which  he  might  be  called  to  practice  his 
profession.     Riley  v.  Collins,  280. 

Same— Authority  to  Practice — Suit  for  Fees. — Any  one  holding 
a  certificate  from  the  state  board  of  medical  examiners  is  authorized  to 
practice  medicine  in  the  state  and  may  maintain  a  suit  for  fees  for  his 
services  whether  such  certificate  be  recorded  as  provided  in  section  8554, 
Mills'  Ann.  Stats.,  or  not.    lb, 

PLEADING: 

Garnishicbnt — Answer — Chattel  Mortgage.— Where  a  garnishee 
answered  that  he  was  in  possession  of  a  stock  of  goods  under  a  chattel 
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mortgage  executed  to  lilm  by  defendant  to  secure  an  indebtedness  from 
defendant  to  him  which  he  was  at  the  time  selling  to  satisfy  the  debt, 
stating  the  amount  of  the  indebtedness  and  the  balance  due,  and  plain- 
tiff did  not  pay  or  offer  to  pay  said  balance,  and  about  three  months 
later  garnishee  filed  in  court  what  he  called  a  supplemental  answer  set- 
ting forth  that  his  debt  had  been  paid  and  his  interest  in  the  property 
extinguished  and  asking  an  order  of  court  that  he  deliver  the  property 
to  the  sheriff  or  some  other  custodian,  and  no  further  garnishment  writ 
was  served  on  the  garnisliee,  and  the  property  was  by  him  turned  over 
to  a  subsequent  chattel  mortgagee,  the  paper  called  a  supplemental  an- 
swer was  no  part  of  garnishee* s  answer  and  it  was  error  to  enter  judg- 
ment against  him  on  his  answer.     Bragdon  v.  Bradt  et  af.,  65. 

Pbactice — Pabties —Action  to  Set  Abide  Deed— Waiver. — In  an 
action  against  the  purchasers  to  set  aside  a  sale  of  real  estate  made  by 
the  widow  as  executrix,  she  is  a  proper  and  necessary  party,  but  where 
the  defendants  fail  to  raise  the  objection  either  by  demurrer  or  answer 
the  objection  is  waived.  Cowell  et  al,  v.  The  South  Denver  Real  EHate 
Co,  et  al,  108. 

Same — Acquikscbnoe.— In  an  action  to  set  aside  a  sale  of  real  estate 
where  the  answer  alleged  acquiescence  in  the  sale  by  plaintiffs  which 
was  denied  by  replication,  it  was  sufficient  to  put  that  fact  in  issue 
without  an  averment  of  nonaoquiescence  in  the  original  complaint     lb. 

Same — Pleading. — Where  a  testator  after  directing  his  debts  to  be 
paid  and  certain  bequests  to  his  children,  left  one  half  of  his  residuary 
estate  to  his  widow  for  life  with  remainder  in  fee  to  the  children  and 
the  other  half  in  fee  to  the  children,  and  authorized  the  widow  as  ex- 
ecutrix to  dispose  of  any  and  all  of  the  real  estate  upon  such  terms  as 
in  her  judgment  would  be  for  the  best  interest  of  the  estate,  and  au- 
thorized her  to  make  deeds  and  provided  that  the  same  should  vest  in 
the  grantees  good  title  in  fee,  in  an  action  by  the  children  to  set  aside 
a  conveyance  of  real  estate  made  by  the  executrix,  a  complaint  that 
avers  that  the  executrix  received  from  other  sources  more  than  enough 
money  to  pay  all  the  debts  and  legacies,  and  shows  that  the  sale  was 
not  necessary  to  carry  out  the  purpose  of  the  testator,  stated  a  cause  of 
action  and  it  was  error  to  refuse  to  allow  plaintiffs  to  introduce  any  evi- 
dence to  support  such  complaint.    16. 

Alternative  Conditions. — Where  a  bond  given  by  a  purchaser  of 
state  lands  was  conditioned,  inter  alia,  to  pay  the  residue  of  the  pur- 
chase price  at  the  times  and  in  the  manner  provided  in  the  certificate 
of  purchase  and  that  he  would  faithfully  comply  with  all  the  terms  of 
the  certificate  of  purchase  issued  to  him  by  the  state  board  of  land  com- 
missioners, and  the  certificate  of  purchase  contained  a  provision  that 
the  purchaser  agreed  to  make  the  payments  of  the  balance  of  the  pur- 
chase money  as  therein  stipulated,  or  on  failure  so  to  do,  to  immediately 
vacate  said  premises,  the  bond  was  in  the  alternative  either  to  pay  or 
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yacate  the  premises,  and  the  obligor  had  an  option  to  choose  which  al- 
tematiye  he  would  pei'form,  and  in  an  action  on  the  bond  to  recover  the 
purchase  price,  it  was  incumbent  on  plaintiif  to  allege  and  prove  a  fail- 
ure of  performance  of  both  altei-native  conditions.  The  People  e. 
CUmgh,  120. 

PABTNERSHip—RBCOBDiNa  Nambb  OF  PABTKSB8.~An  Objection  that 
a  partnership  cannot  maintain  a  suit  because  of  a  failura  to  file  with 
the  county  clerk  an  affidavit  setting  forth  the  full  names  of  all  the  mem- 
bers of  the  partnership,  cannot  be  raised  by  demurrer  but  must  be 
raised  by  answer.     Smith  et  al,  v.  Stubba  et  al.,  IdO. 

ALiiBOATiON  ON  INFOBICATION  AND  BELIEF. — An  agreement  which, 
if  it  existed  at  all,  must  have  been  made  by  the  parties  pleading  it,  is  a 
fact  within  the  knowledge  of  the  pleader  and  cannot  be  alleged  on  in- 
formation and  belief.    lb. 

liBOAii  CoNCiiUAioN. — In  an  action  upon  a  forthcoming  bond  given  in 
a  replevin  suit  an  allegation  in  the  answer  of  the  sureties,  that  plain- 
tiffs by  valid  agreement  between  themselves  and  the  principal  obligor 
and  without  the  knowledge  or  consent  of  the  sureties  continued  the  ac^ 
tion  for  long  and  definite  periods  of  time,  and  during  the  periods  of  de- 
lay the  principal  obligor  became  financially  embarrassed  and  the  prop- 
erty for  the  forthcoming  of  which  the  bond  was  giveo,  was  wasted  and 
lost,  is  insufficient  to  state  a  defense  to  the  action,  because  it  fails  to  al- 
lege any  facts  showing  that  the  agreement  to  continue  the  action  was 
binding  upon  plaintiffs  or  pi-evented  them  from  proceeding  with  the 
prosecution  of  the  suit.  The  allegation  that  the  agreement  was  valid 
was  but  a  legal  conclusion.     lb. 

Demurrer — Sufficiency  of  Complaint. — If  a  complaint  contains 
facts,  well  pleaded,  sufficient  to  entitle  the  plaintiff  to  any  relief,  a  de- 
murrer will  not  be  sustained  upon  the  ground  that  it  does  not  state  facts 
sufficient  to  constitute  a  cause  of  action.  Tlie  Rosebud  Mining  (ft  Jlft/{- 
ing  Co.  v.  Hughes^  162. 

Same— Attoknkys  at  Law— Negligence — Failure  to  Appeal. — 
A  complaint  which  alleges  the  employment  of  defendant,  an^attomey 
at  law,  to  take  a  case  for  review  from  the  trial  court  to  a  court  of  re- 
view and  that  plaintiff  paid  at  defendant's  instance  a  certain  sum  for 
preparing  a  bill  of  exceptions,  and  at  defendants  request  paid  him  a 
certain  sum  wliicb  he  claimed  was  necessary  to  cover  expenses  of  tak- 
ing the  case  up,  and  that  defendant  negligently  failed  to  prosecute  an 
appeal  or  sue  out  a  writ  of  error  within  the  time  fixed  by  law,  by  rea- 
son of  which  plaintiff  was  deprived  of  the  right  to  have  the  case  re- 
viewed, states  a  cause  of  action  at  least  for  the  i*ecovery  of  the  sums 
paid  for  the  bill  of  exceptions  and  other  expenses  and  it  was  error  to 
sustain  a  demurrer  to  the  complaint  on  the  ground  that  it  did  not  state 
focts  sufficient  to  constitute  a  cause  of  action.     lb. 

Judgments— County  Warrants— Lb vy  or  Taxes— Mandamus, — 
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In  an  action  of  mandamus  to  compel  a  board  of  county  commissioners 
to  levy  a  tax  to  pay  a  judgment  against  the  county  where  the  petition 
shows  that  the  judgment  was  rendered  upon  county  warrants,  the  re- 
lator must  malce  the  same  showing  that  he  would  have  to  make  if  the 
action  had  been  brought  upon  the  warrants,  and  unless  the  petition 
shows  that  the  board  has  failed  to  levy  the  tax  it  was  required  by  law 
to  levy  to  pay  such  warrants,  it  fails  to  state  a  cause  of  action.  It  is 
not  suflBcient  to  allege  that  the  board  has  failed  and  i-efused  to  levy  a 
tax  to  pay  the  judgment.  The  Board  qf  County  Commissioners  of  Orand 
County  V.  The  People^  215. 

Pbactige — Amendment  Dubing  Trial. — The  courts  have  large  dis- 
cretionary power  with  reference  to  the  amendment  of  pleadings,  and  it 
was  no  abuse  of  that  discretion  to  permit  a  defendant  to  ameud  his 
answer  during  trial,  where  the  plaintiff  claimed  no  surprise,  and  was 
given  time  to  plead  to  such  amendment,  which  he  did  both  by  demurrer 
and  motion  to  strike.     Browns  v.  Lutin,  203. 

Nboltgbnce. — A  complaint  which  alleged  in  substance  that  defend- 
ant, a  manufacturer  of  cement  pipe,  stored  large  quantities  of  the  pipe 
upon  certain  lots  in  a  thickly  populated  part  of  the  city  adjoining  and 
in  constant  view  of  the  public  streets  and  without  any  fence  or  guard 
dividing  the  lots  from  the  streets;  that  amongst  the  pipe  so  stored  was 
one  piece  four  and  a  half  feet  in  diameter  and  two  feet  long,  weighing 
from  five  to  seven  hundred  pounds  left  lying  upon  its  side  in  such  man- 
ner that  it  could  be  rolled  easily  over  the  surface,  and  that  by  reason  of 
its  great  diameter,  short  length  and  excessive  weight  it  was  easily  turned 
from  side  to  end;  that  the  piping  was  attractive  and  a  temptation  for 
children  to  play  therewith  and  that  children  did  f  i-equently  play  with 
it,  which  defendant  well  knew;  that  plaintiffs^  child,  with  others,  all 
of  whom  were  too  young  to  appreciate  the  danger,  was  playing  with 
said  short,  heavy  piece,  rolling  it  over  the  surface,  plaintiffs*  child  being 
on  the  inside,  when  the  pipe  suddenly  turned  from  its  side  to  its  end 
and  caught  and  killed  the  child,  states  a  cause  of  action  and  it  was  en*or 
to  sustain  a  demurrer  to  the  complaint  on  the  ground  that  it  failed  to 
state  facts  sufficient  to  constitute  a  cause  of  action.  Kopplekom  v.  The 
Colorado  Cement  Pipe  Co.,  274. 

Unlawful  Conybbsion— Demand. — In  an  action  for  unlawful  con- 
version, demand  for  and  refusal  to  return  the  property  ara  only  neces- 
sary to  furnish  evidence  of  the  conversion,  and  when  the  circumstances 
are  sufficient  to  prove  conversion  without  a  demand  and  refusal,  they 
are  superfluous.  The  Salida  Building  and  Loan  Association  v.  Davis, 
204. 

Same. — In  an  action  for  unlawful  conversion  where  the  defendant 
lawfully  acquired  possession,  an  allegation  of  demand  and  refusal  is, 
perhaps,  necessary  to  make  a  good  complaint,  but  where  the  answer 
admits  the  conversion  and  justifies  the  act  by  the  assertion  that  the 
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property  wm  held  as  collateral  security  and  was  lawfully  applied  in  pay* 
ment  of  the  debt,  the  failure  to  allege  a  demand  and  refusal  in  the  com- 
plaint is  cured.    P>. 

Same — New  Tbial — Subpbise. — In  an  action  for  unlawful  conversion 
of  a  certificate  of  stock  where  the  answer  alleged  that  the  certificate  was 
deposited  as  collateral  security  for,  and  applied  upon  payment  of,  a 
note,  which  was  denied  by  plaintifiTs  replication,  evidence  by  plaintiff 
that  she  had  paid  off  and  taken  up  the  note  was  not  sufficient  cause  for 
a  new  trial  on  the  ground  of  surprise.  The  existence  of  the  note  being 
put  in  issue  by  the  pleadings,  defendant  should  have  had  it  in  court  or 
been  prepared  to  account  for  its  absence.    lb. 

Mechanics^  Liens.— In  an  action  to  enforce  a  mechanic's  lien,  it 
must  be  pleaded  and  affirmatively  shown  that  the  labor  performed  was 
for  one  or  more  of  the  purposes  specified  in  the  statute,  in  order  that  it 
may  be  made  the  foundation  of  a  lien.  Lindemann  v.  The  Belden  Conr 
aoUdated  Mining  and  Milling  Co.^  342. 

Judgments — Setting  Aside  for  WantofSebvice — Sale  of  Prop- 
erty— Defense. — Where  a  judgment  is  rendered  against  a  defendant 
without  any  service  of  summons  upon  him,  and  without  an  appearance 
in  or  knowledge  of  the  action  by  defendant,  and  his  property  haa  been 
sold  thereunder,  in  an  action  to  set  aside  such  judgment  and  sale  he  is 
not  required  to  allege  in  his  petition  a  defense  to  the  original  action. 
Even  if  he  has  no  defense  to  the  action,  he  has  a  right  to  pay  and  save 
his  property.     Keely  v.  The  EcLst  Side  Improvement  Co,  et  al,  365. 

Same. — In  certain  cases  where  only  a  peraonal  judgment  has  been 
rendered  against  a  defendant  and  plaintiff  has  proceeded  no  further, 
and  defendant  asks  to  have  the  judgment  set  aside  because  no  summons 
was  served  upon  him  and  he  did  not  appear  in  or  have  notice  of  the  ac- 
tion, he  may  be  required,  as  an  earnest  of  good  faith,  to  allege  in  his 
petition  a  defense  to  the  claim  upon  which  judgment  was  rendered,  but 
such  allegation  is  not  traversable.    lb. 

•  Taxes  and  Taxation — Failure  to  Collect— Aotion  on  Treas- 
urer's Bond — Liens. — In  an  action  on  a  county  treasurer's  bond,  the 
complaint  alleged  that  the  treasurer  had  failed  and  refused  to  collect 
certain  interest  due  on  delinquent  taxes,  and  had  issued  his  receipts  in 
full  for  the  taxes  and  had  made  entries  on  the  tax  rolls  showing  said 
taxes  to  have  been  paid  in  full  notwithstanding  such  interest  was  then 
due  and  unpaid,  and  that  by  reason  thereof  said  interest  had  ceased  to 
be  a  lien  on  the  property  and  the  county  had  been  deprived  of  the  means 
and  ability  to  collect  the  same.  If  eld  that  the  complaint  failed  to  state 
a  cause  of  action.  That  the  allegation  that  the  interest  had  ceased  to 
be  a  lien  was  but  a  legal  conclusion.  That  the  issuance  of  a  receipt  and 
entry  of  payment  in  full  upon  the  rolls  would  not  of  itself  discharge  the 
lien.  And  that  if  the  lien  had  been  discharged,  in  the  absence  of  an 
allegation  that  the  tax  had  not  been  collected  from  other  property,  the 
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complaint  fails  to  ehow  any  damage  sustained  by  the  county  or  breach 
in  the  conditions  of  the  bond.  The  People  ex  rel,  CommisHoners  qf 
Ouray  County  v.  My  era  et  al.^  371. 

Gknekal  Dsmubbbb — Ibbslevant  and  Ihmatebial  Mattbb. — A 
demurrer  to  a  complaint  solely  upon  the  ground  that  it  does  not  state 
facts  sufficient  to  constitute  a  cause  of  action  will  not  be  sustained,  if 
sufficient  can  be  found  in  the  complaint  to  constitute  a  cause  of  action, 
notwithstanding  it  contains  a  mass  of  irrelevant  and  immaterial  matter. 
Ihimare  et  al,  c.  The  City  qf  Denver  et  aZ.,  376. 

MoBTOAOES — Legal  Conclusion. — In  an  action  to  foreclose  a  mort- 
gage evidenced  by  a  deed  to  and  title  bond  from  the  vendee,  an  allega- 
tion in  the  answer  that  the  bond  was  not  a  mortgage  was  a  legal  con- 
clusion.   Borcherdt  v.  Favor,  40G. 

MoBTGAGES — FoBBCLOSUBE. — In  an  action  to  foreclose  a  mortgage 
where  the  complaint  alleged  that  defendant  executed  to  plaintiff  his 
note,  and  to  secure  the  same  caused  certain  land  to  be  conveyed  to  plain- 
tiff by  a  building  and  loan  association,  and  that  plaintiff  executed  to 
defendant  a  bond  for  title  to  the  land  conditioned  on  the  payment  of 
the  note,  an  answer  that  denied  that  defendant  made  or  executed  to 
plaintiff  any  deed  of  conveyance  of  the  land,  and  further  averred  that 
defendant  had  no  title  in  or  to  the  land,  but  that  the  entire  title  was 
vested  in  the  building  and  loan  association,  and  that  plaintiff  acquired 
title  from  said  association,  was  not  a  denial  that  defendant  caused  the 
conveyance  to  be  made  to  plaintiff,  nor  were  the  allegations  of  the  an- 
swer inconsistent  with  the  fact  that  even  though  the  legal  title  may 
have  been  vested  in  the  building  and  loan  association,  an  equitable  title 
was  vested  in  defendant.    lb. 

MOBTGAGES — FOBBCLOSUBE — EVIDENCE — JUDGMENT  ON  THE  PLEAD- 
INGS.— In  an  action  to  foreclose  a  mortgage  where  the  complaint  alleged 
that  defendant  executed  to  plaintiff  his  note  and  caused  certain  land 
to  be  conveyed  to  plaintiff  by  a  building  and  loan  association  to  secure 
the  note,  and  that  the  plaintiff  executed  to  defendant  a  title  bond  to 
said  land  conditioned  upon  the  payment  of  the  note,  and  the  bond 
expressly  gave  plaintiff  the  right  to  enforce  the  payment  of  the  note, 
and  provided  for  the  recovery  of  an  attorney's  fee  by  plaintiff  in  case 
of  legal  proceedings  to  foreclose,  an  answer  that  admitted  the  execution 
of  the  note  and  that  it  was  for  the  purchase  price  of  the  land,  and  ad- 
mitted the  execution  of  the  title  bond,  and  further  alleged  that  about 
two  years  after  the  execution  of  the  note  and  title  bond,  defendant 
caused  to  be  executed  to  plaintiff  a  chattel  mortgage  upon  certain  per- 
sonal property  as  collateral  security  for  the  debt,  was  an  express 
recognition  by  defendant  of  the  fact  that  the  debt  was  absolute  and 
could  not  be  satisfied  by  a  surrender  of  the  premises  by  defendant,  and 
that  the  bond  was  a  mortgage  and  not  a  mere  option  given  by  plaintiff 
to  defendant  to  purchase.    Parol  testimony  was  not  necessary  to  deter- 
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mine  whether  the  traoBaction  constituted  a  mortgage,  and  such  evi- 
dence would  have  been  inadmissible  and  incompetent  to  show  the 
contrary,  and  judgment  for  plaintiflf  on  the  pleadings  was  proper.  lb. 
HoRTOAQES — FoBECLOsuBB — Ghattkl  Mobtoaoks.— In  an  action 
to  foreclose  a  mortgage,  an  answer  that  alleged  that  defendant  had 
caused  to  be  executed  to  plaintiff  a  chattel  mortgage  on  certain  personal 
property  as  collateral  security  for  the  same  debt,  and  that  plaintiff  had 
taken  possession  of  said  personal  property  and  converted  it  to  her  own 
use,  and  claiming  credit  for  the  alleged  value  of  the  property  in  a 
greater  amount  than  the  credit  given  by  plaintiff,  constitutes  no  de- 
fense ill  the  absence  of  an  allegation  that  possession  was  wrongfully 
taken  by  plaintiff  or  of  wrong  or  fraud  in  the  sale  of  the  property.  In 
the  absence  of  any  allegation  to  the  contrary,  the  presumption  is  that 
plaintiff  rightfully  took  possession  under  the  chattel  mortgage.    lb. 

MOBTOAGKS — KOKKCLOSURE — SUBRRNDKR  OF  PROPEBTY. — In  an  aO- 

tion  to  foraclose  a  mortgage,  an  answer  and  cross  complaint  alleging  a 
parol  agreement  by  plaintiff,  supported  by  no  new  consideration,  to 
accept  a  surrender  of  the  mortgaged  property  in  full  satisfaction  of  the 
debt  and  alleging  damages  for  failure  to  carry  out  such  agreement, 
stated  no  defense  to  the  action  of  foreclosure  or  cause  of  action  against 
pUintiff.     lb, 

HoRTOAORs  —  FoRECLOsrRR  —  GENERAL  DENIAL. —  An  allegation 
In  a  complaint  for  foreclosure  that  for  the  purpose  of  securing  the 
note,  defendant  at  the  time  of  its  execution  caused  a  conveyance  of 
certain  land  to  be  made  t4>  plaintiff,  being  the  same  land  described  in  a 
title  bond  from  plaintiff  to  defendant,  which  the  action  sought  to  fore- 
close, was  not  controverted  by  a  general  denial  In  the  answer  in  the 
form  ''defendant  denies  each  and  every  other  allegation  of  the  said 
complaint,  except  as  herein  expressly  admitted,  qualified  or  explained/^ 
although  there  was  no  attempt  to  allege  a  confession  and  avoidance.    lb. 

Pbactice  in  Civil  Actions— Pbateb  fob  Relief. — Where  an  an- 
swer has  been  interposed  in  an  action,  the  relief  which  may  be  allowed 
is  not  dependent  on  the  prayer  of  the  complaint,  but  any  relief  may  be 
granted  consistent  with  the  case  made  by  the  complaint  and  embraced 
within  the  issues.  And  if,  under  the  pleadings  and  proofs,  the  plain- 
tiff is  entitled  to  a  judgment  at  law,  the  fact  that  his  prayer  is,  in  form, 
for  relief,  in  equity  is  without  significance.  Wilson  v.  The  Union  Dis- 
tilling Co.  et  aL,  429. 

Same — Referees  —  Aooountinq.— Plaintiff  alleged  that  defendant 
had  collected  a  cei*tain  amount  of  money  on  accounts  assigned  to  him 
under  a  written  contract,  whereby  defendant  was  to  pay  over  the 
amount  collected  to  plaintiff,  less  his  reasonable  costs  and  charges,  al- 
leged what  was  a  reasonable  charge  and  prayed  that  defendant  be  com- 
pelled to  account  for  the  money  collected,  and  that  plaintiff  have 
judgment  for  the  amount  less  the  reasonable  costs  and  chaigea.    Da- 
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fendant  alleged  a  contemporaneous  parol  agreement,  whereby  he  was 
authorized  to  employ  a  collector  at  a  certain  salary  and  expenses,  and 
that  the  payment  of  such  salary  and  expenses  together  with  defendant's 
compensation  had  consumed  the  amount  collected.  Held  that  the  ac- 
tion was  one  for  trial  by  a  jury  and  did  not  require  a  reference  to  a 
referee.    lb. 

Objections  Waived. — In  an  action  to  recover  money  collected  by 
defendant  for  plaintiff,  where  the  complaint  alleged  the  amount  not  as 
upon  plaintiff's  knowledge,  but  as  in  accordance  with  defendant's  state- 
ment and  the  allegation  was  not  clialleuged  in  the  trial  court,  as  against 
an  objection  raised  on  appeal,  plaintiff  will  be  held  to  have  adopted 
defendant's  statement  so  that  the  effect  is  the  same  as  if  directly  al- 
leged by  plaintiff.    lb. 

Deeds  of  Trust— FoBECLOsuBE—£yiDENCE--FBAUD.— In  an  action 
for  the  unsatisfied  balance  of  a  note  after  a  foreclosure  and  sale  under 
a  deed  of  trust  made  to  secure  such  note,  evidence  tending  to  impeach 
the  bona  fides  of  such  sale  is  not  admissible  in  defense  unless  the  facts 
constituting  such  bad  faith,  misconduct  or  fraud  are  properly  alleged 
in  the  answer.    Hosier  v.  Kerehow^  453. 

MfSJOiNDBB  OF  Causes  of  Action. — Where  two  counts  in  a  com- 
plaint each  set  forth  a  cause  of  action  and  claim  a  money  judgment 
against  the  same  defendants,  and  each  set  forth  the  same  ground  upon 
which  the  right  accrued,  and  both  affect  all  the  parties  in  the  same 
character  and  capacity,  there  was  no  misjoinder.  Flint  et  at.  v.  Hub- 
bard et  al.^  464. 

Same. — Where  a  complaint  contained  two  counts,  each  stating  a 
separate  cause  of  action,  and  each  count  was  demurred  to  on  the 
ground  that  it  did  not  state  a  cause  of  action,  and  one  of  the  counts 
stated  a  good  cause  of  action  but  the  other  did  not  state  a  cause  of 
action,  a  demurrer  to  the  complaint  on  the  ground  of  misjoinder  of 
causes  of  action  was  pi-operly  overruled,  as  there  could  be  no  misjoin- 
der where  only  one  cause  of  action  was  stated.  Only  good  causes  of 
action  can  be  misjoined.    lb. 

Ibbelevant  Mattbb— Harmless  Ebror.— The  failure  of  the  trial 
court  to  strike  out  irrelevant  matter  in  a  complaint  on  motion  of  de- 
fendant, where  such  matter  could  do  no  harm  beyond  incumbering  the 
record,  is  error  without  prejudice.     P>. 

Mortgages — Foreclosure— Intervention — Parties.— In  an  ac- 
tion by  the  holders  of  the  bonds  of  a  railway  company  to  foreclose  a 
deed  of  trust  given  by  the  company  to  secure  the  bonds,  a  petition  for 
intervention  alleging  that  intervener  advanced  money  to  the  railroad 
company  for  the  purpose  of  paying  the  wages  of  the  employ^  and  the 
general  operating  expenses  of  the  company,  and  that  at  the  time  of 
advancing  the  money  the  railroad  company  and  the  holder  of  a  major- 
ity of  the  bonds  then  against  the  property  of  the  company,  agreed  that 
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the  money  so  advanced,  if  not  paid  oat  of  the  earnings  of  the  company, 
should  be  paid  out  of  the  property  prior  to  the  bonds  or  mortgage 
upon  the  property,  but  it  appeared  that  the  owner  of  bonds  who  made 
the  agreement  was  not  an  owner  of  any  of  the  bonds  at  the  time  the 
action  was  brought,  and  was  not  a  party  to  the  action,  stated  no  ground 
for  interyention  on  account  of  such  agreement.  The  First  National 
Bank  of  Orand  Junction  v.  Wyman  et  al,  468. 

Tkovbb— Fraud  aitd  Deceit.— An  allegation  of  fraud  and  deceit 
is  material  to  justify  an  execution  against  the  person,  but  is  not  es- 
sential to  a  cause  of  action  in  trover.    Benson  v.  £Zi,  494. 

D£8CIUPTI0N  OP  Money. — In  an  action  of  trover  to  recover  money 
alleged  to  have  been  taken  from  plaintiff  by  robbery  and  to  have  been 
received  and  converted  by  defendant,  a  description  in  the  complaint 
of  the  money  as  **  lawful  money  of  the  United  States,  banlc  notes  and 
other  current  bills,  the  particular  description  and  denominations  of 
which  are  to  this  plaintiff  unknown,'^  and  giving  the  value,  is  soffi- 
cient.    lb, 

Depabtubb — Payment — Fraud. — In  an  action  upon  an  account  for 
goods  sold  and  delivered  where  defendant  answered  by  plea  of  pay- 
ment, alleging  that  in  full  satisfaction  of  the  account  defendant  con- 
veyed to  plaintiff  an  interest  in  a  mining  claim,  a  replication  admitting 
the  conveyance  but  alleging  that  plaintiff  was  induced  to  accept  the 
conveyance  in  satisfaction  of  the  debt  by  false  and  fi-audulent  repre- 
sentations of  defendant  and  alleging  a  rescission  and  tender  of  a  recon- 
veyance of  the  property  to  defendant,  was  not  a  departure  from  the 
cause  of  action  stated  in  the  complaint.  The  Jamieaon  Honee  Furnish- 
ing Co.  V.  Brainard^  509. 

Practice — Departure — ^Waiver. — If  the  allegations  of  a  replica- 
tion constitute  a  departuro  from  the  complaint,  objection  should  be 
raised  by  motion  to  strike  out  such  allegations.  By  failing  to  raise 
such  objection  by  motion  to  strike,  and  by  withholding  the  objection 
until  the  trial,  the  objection  is  waived.  Blyth  et  aZ.  v.  The  People^ 
526. 

Costs — Compensation  of  Custodian— Order  of  Court— Evi- 
DBNCB.— Where  a  sheriff  levied  an  execution  on  perishable  property 
and  appointed  a  custodian  and  in  his  return  fixed  the  compensation  of 
tlie  custodian,  which  on  motion  to  retax  was  reduced  and  fixed  at  a 
smaller  sum  by  order  of  the  court,  in  an  action  against  the  sheriff  and 
the  sureties  on  his  bond  to  recover  the  balance,  it  was  not  necessary 
to  specially  plead  the  order  of  court  fixing  the  compensation,  but  was 
BufScient  to  allege  what  the  taxable  costs  were  by  stating  the  amount, 
and  the  order  of  court  was  admissible  in  evidence  to  prove  the  allega- 
tion.   16. 

Practice— Cross  Complaint— Dismissal. — Where  an  action  was 
brought  against  two  defendants  and  one  of  the  defendants  filed  what 
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was  termed  a  cross  complaint  against  his  oodefendant  but  which  al- 
leged no  claim  or  cause  of  action  against  the  plaintiff,  and  the  other 
defendant  demurred  to  the  complaint  which  was  sustained,  and  the 
plaintiff  declining  to  amend,  the  action  was  dismissed,  held  that  a  dis- 
missal of  the  complaint  was  a  dismissal  of  the  whole  case,  and  that  a 
defendant  cannot  by  a  cross  complaint  against  his  codefendant  prevent 
a  dismissal  of  the  case  by  plaintiff.  Long  et  al.  v,  McQowan  et  al.^  540. 
JuDOMBNTS — Fraud. — A  judgment  must  be  rendered  in  conformity 
with  the  allegations  and  proof  of  the  parties.  A  judgment  rendered  for 
defendant  on  tlie  ground  of  fraud  of  plaintiff  is  fatally  defective  where 
no  such  fraud  was  alleged  in  defendant's  answer.  The  Breckenridge 
MercarUUe  Co.  v.  Bail{fet  ai.,  554. 

PRACTICE  IN  CIVIL  ACTIONS: 

Judgments — Costs — New  Trials. — In  an  adverse  suit  between  the 
owners  of  two  conflicting  mining  claims,  where  after  judgment  was  en- 
tered it  was  on  motion  of  the  successful  party  amended  so  as  to  include 
an  attorney's  fee  and  the  expense  of  adverse,  in  accordance  with  a 
stipulation  between  the  parties  made  before  trial,  the  sums  thus  in- 
cluded in  the  judgment  were  a  part  of  the  judgment  and  not  costs  that 
would  have  to  be  paid  by  the  losing  party  to  entitle  him  to  a  new  trial 
under  section  272  of  the  Code,  giving  to  the  losing  party  in  an  action  for 
the  possession  of  realty  a  new  trial  as  a  matter  of  riglit  upon  the  pay- 
ment of  all  costs  before  the  first  day  of  the  next  term  of  court.  The 
Hiwassee  Gold  Mining  Co.  v.  The  Hotcfikise  Mountain  Mining  and  Be- 
duction  Co.^  22. 

Attachment — Replevin — Dismissal^-Conversion. — Where  goods 
belonging  to  other  parties  than  the  attachment  defendant  were  taken 
under  attachment,  and  the  owners  replevied  the  goods  which  were  re- 
taken by  the  plaintiffs  under  a  redelivery  bond,  and  the  replevin  suit 
was  dismissed,  the  judgment  of  dismissal  of  the  replevin  suit  would 
have  no  effect  upon  a  subsequent  suit  for  conversion  brought  by  the 
owners  of  the  goods  against  the  attachment  plaintiffs.  FairbankSt 
Morse  A  Co.  v,  Kent  A  Stuchjleld^  35. 

Attachment— Conversion — Demand. — Where  under  an  attachment, 
property  is  taken  belonging  to  other  parties  than  the  attachment  de- 
fendant, the  taking  is  wrongful  and  it  is  not  necessary  for  the  owners 
to  make  demand  for  the  goods  before  bringing  suit  for  conversion.  And 
the  fact  that  in  the  attachment  suit  plaintiff  recovered  judgment  and 
the  attachment  was  sustained,  has  no  bearing  upon  this  proposition. 
lb. 

Motion — Notice. — Where  a  motion  to  vacate  a  judgment  was  filed 
on  the  last  day  of  the  term  at  which  the  judgment  was  rendered,  but 
notice  was  not  given  to  the  opposite  party  until  after  the  commence* 
ment  of  the  next  term,  it  was  a  motion  of  the  term  at  which  the  notice 
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was  ffiven  and  not  of  that  at  which  the  judgment  was  rendered.  Th€ 
Morrell  Hardware  Co.  t.  The  Princess  Chid  Mining  Co.t  54. 

Vaoatino  Judombnts. — A  court  is  without  power  to  vacate  its  jndg. 
ment,  upon  motion,  after  the  expiration  of  the  term  at  which  it  was 
rendered,  except  as  provided  in  section  75  of  the  Code.    16. 

JuDeMBNTS — AppucATioir  TO  Vaoatb  after  Expibation  of  Tebm. 
— To  authorize  the  making  of  an  application  to  set  aside  a  judgment 
after  the  lapse  of  the  term  at  which  it  was  rendered,  the  inability  of 
the  party  to  present  it  during  the  term  must  be  made  to  appear  to  the 
satisfaction  of  the  court  or  judge.  Proof  of  want  of  knowledge  of  the 
judgment  or  want  of  facts  which  would  charge  the  party  with  knowl- 
edge would  amount  to  proof  of  inability  to  act.    lb, 

LiFB  Insuranob — Application— False  Answers— Instructions. 
— In  an  action  upon  a  policy  of  life  insurance  where  a  defense  was  based 
upon  the  alleged  falsity  of  two  answers  in  the  application,  the  falsity 
of  either  of  which  would  have  avoided  the  policy,  an  instruction  that 
in  effect  told  the  jury  that  both  answers  must  have  been  shown  to  have 
been  false  before  the  jury  could  find  in  favor  of  the  defendant  was  er- 
roneous.    The  Des  Moines  Life  As^o^aiiwi  v.  Otoen,  60. 

Same. — In  an  action  upon  a  policy  of  life  insurance  where  a  defense 
was  based  upon  the  alleged  falsity  of  the  answer  to  the  following  quea- 
tioD,  in  reference  to  the  use  of  intoxicating  liquors:  ^*  What  has  been 
your  habit  in  this  respect  through  life? "  to  which  the  applicant  an- 
swered: **  Temperate, ^^  an  instruction  that  told  the  jury  that  before 
they  could  find  for  defendant  they  must  find  from  the  preponderance 
of  the  evidence  that  the  habit  of  insured  as  to  the  use  of  liquors  prior 
to  the  signing  of  said  application  had  been  intemperate  and  immoder- 
ate through  life  was  erroneous  in  requiring  defendant  to  show  that  such 
intemperate  habit  continued  through  life.     ib. 

Instructions — Undisputed  Facts. — It  is  error  to  submit  to  the  jury 
an  admitted  or  undisputed  fact  as  a  question  in  dispute  under  the  tes- 
timony.    Zl>. 

Instructions — Two  Defenses. — Where  there  are  two  defenaes  in- 
terposed to  an  action  either  of  which  if  established  would  defeat  the 
action,  an  instruction  from  which  the  jury  might  conclude  that  if  de- 
fendant failed  to  establish  one  defense,  even  though  he  sustained  the 
other,  it  would  be  their  duty  to  returu  a  verdict  for  the  plaintiff,  is 
misleading  and  erroneous.     16. 

Instructions — Error  not  Cured.— If  misleading  and  erroneous  in- 
structions are  given,  the  fact  that  other  instructions  are  given  which  to 
some  extent  clearly  and  correctly  lay  down  the  rules  of  law  applicable 
to  the  case,  does  not  cure  the  error  where  there  is  nothing  in  the  rec 
ord  fi*om  which  it  can  be  determined  which  instructions  the  jury  fol- 
lowed upon  the  material  issues  presented.    16. 

Garnishment- Judgment  against  Garnishee. — In  order  that  a 
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judgment  may  be  entered  againBt  a  garnishee  upon  his  answer,  it  most 
contain  a  clear  admission  of  indebtedness  to,  or  possession  of  attachable 
property  of,  the  defendant.  And  where  the  answer  substantially  de- 
nies any  indebtedness  or  possession  of  property  belonging  to  defendant, 
the  garnishee  is  entitled  to  a  discharge,  unless  the  force  of  the  denial  is 
OTercome  by  other  statements  in  the  answer,  or  unless  the  answer  is 
shown  to  be  untrue.     Bragdon  v,  Bradt  et  al.,  65. 

Same. — If  a  garnishee  owes  the  defendant  a  debt,  or  has  peraonal 
property  of  the  defendant  in  his  possession,  or  under  his  control  at  the 
time  that  the  garnishment  process  is  served  upon  him,  he  must  so  an- 
swer, and  abide  the  judgment  of  the  court.  But  if  at  the  time  he  is 
not  indebted  to  defendant,  or  has  not  In  his  possession,  or  under  his 
control  any  property  of  the  defendant,  he  is  entitled  to  a  discharge.  He 
is  not  answerable  for  an  indebtedness  accruing  from  him  to  defendant, 
or  for  property  coming  into  his  possession,  after  the  garnishment  is 
served.    Ih, 

Gabnibhmrnt — Chattel  Mortgages. — Property  in  the  possession 
of  a  garnishee  under  a  chattel  mortgage  to  secure  an  indebtedness  from 
the  defendant  to  the  garnishee  cannot  be  reached  by  garnishment,  un- 
less the  plaintiff,  under  an  order  of  court  for  that  purpose,  pay  or  ten- 
der to  the  garnishee  the  amount  of  the  debt  for  which  the  property  is 
held.     lb, 

Gabnishmrnt— Answer — Chattel  Mo rtg age.— Where  a  garnishee 
answered  that  he  was  in  possession  of  a  stock  of  goods  under  a  chattel 
mortgage  executed  to  him  by  defendant  to  secura  an  indebtedness  from 
defendant  to  him  which  he  was  at  the  time  selling  to  satisfy  the  debt, 
stating  the  amount  of  the  indebtedness  and  the  balance  due,  and  plain- 
tiff did  not  pay  or  offer  to  pay  said  balance,  and  about  thi-ee  months 
later  garnishee  filed  in  coui-t  what  be  called  a  supplemental  answer  set- 
ting forth  that  his  debt  had  been  paid  and  his  interest  in  the  property 
extinguished  and  asking  an  order  of  court  that  he  deliver  the  property 
to  the  slieriff  or  some  other  custodian,  and  no  further  garnishment  writ 
was  served  on  the  garnishee,  and  the  property  was  by  bim  turned  over 
to  a  subsequent  chattel  mortgagee,  the  paper  called  a  supplemental  an- 
swer was  no  part  of  garnishee's  answer  and  it  was  error  to  enter  judg- 
ment against  him  on  his  answer.    lb. 

Continuance— Absent  Witness— Diligence.— It  was  not  error  to 
deny  an  application  for  continuance  which  alleged  that  applicant  could 
not  obtain  the  attendance  of  certain  witnesses  but  which  failed  to  dis- 
close why  their  attendance  could  not  be  obtained  or  their  depositions 
procured,  and  which  made  no  showing  of  diligence,  to  procure  the  at- 
tendance or  depositions  of  the  witnesses.     Hart  v.  Oreen  et  al,y  70. 

Rewards — Practice — ^Directing  Verdict. — In  an  action  by  several 
parties  to  recover  a  reward  offered  by  a  county,  where  the  county  paid 
the  reward  into  court  and  substituted  another  party,  who  claimed  hall 
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the  reward,  as  defendaDt,  and  the  evideDoe  showed  an  agreement  by 
one  of  the  plaintiffs  to  divide  the  reward  witli  defendant,  although  the 
agreement  was  not  binding  on  the  other  plaintiffs,  defendant  would  be 
entitled  to  part  of  the  amount  going  to  the  plaintiff  who  made  the  agree- 
ment, and  if  the  evidence  was  otherwise  sufficient  to  sustain  a  recovery 
it  was  error  to  direct  a  verdict  for  plaintiffs.     lb. 

Same — Evidence. — In  an  action  against  a  county  for  a  reward  offei-ed 
for  the  arrest  and  conviction  of  certain  parties  where  the  county  paid 
the  reward  into  coui*t  and  substituted  another  party  as  defendant  who 
claimed  half  of  the  reward  by  reason  of  an  agreement  with  plaintiffs 
whereby  he  was  to  funiish  plaintiffs  the  name  of  a  party  who  could 
give  information  which  would  lead  to  the  detection  of  the  guilty  par- 
ties fur  which  he  was  to  receive  half  the  reward,  and  the  evidence 
showed  that  he  gave  plaintiffs  the  name  and  address  of  a  party,  but 
there  was  no  evidence  that  the  person  whose  name  was  given  to  plain- 
tiffs knew  anything  about  the  matter  or  furnished  any  information  to 
plaintiffs  that  led  to  the  arrest  of  the  criminals,  or  in  any  way  assisted 
in  their  conviction,  the  evidence  was  insufficient  to  sustain  defendant's 
claim  and  the  jury  was  properly  directed  to  return  a  verdict  for  plain- 
tiffs,   lb, 

iNSTRUcrriONs—DiBECTiNO  Verdict. — Where  upon  the  evidence  a 
verdict  was  properly  directed  for  plaintiffs,  the  defendant  cannot  com- 
plain of  a  refusal  to  give  instructions  asked.    lb. 

Judgments — Setting  Aside— Evidence. — A  judgment  should  not 
be  set  aside  on  parol  testimony  unless  the  testimony  is  exceedingly  clear, 
satisfactory  and  convincing.     Howard  v.  Oraybekl  et  a2.,  80. 

Forms  of  Action— Dismissal. — Under  the  Code  system  a  cause  will 
not  be  dismissed  because  a  pai-ty  has  brought  his  suit  in  equity  when 
he  ought  to  have  brought  it  in  law  or  nice  versa.  Nor  because  of  the 
date  at  which  it  was  filed  with  reference  to  the  time  when  his  rights 
accrued.     Cowell  et  al  v.  The  South  Denver  Real  Entate  Co.  et  al,  106. 

Ejectment.  — Where  by  will  one-half  interest  in  real  estate  was  left 
to  the  widow  for  life  with  remainder  to  the  children  and  the  other  half 
was  left  in  fee  to  the  children,  the  children  could  not  maintain  eject- 
ment against  the  widow  prior  to  partition,  and  an  equitable  suit  is  a 
proper  remedy  to  .iscertain  the  rights  of  the  parties.     lb. 

Action  to  Set  Aside  Deed— Return  of  Purchase  Price. — In  an 
action  to  set  aside  a  deed  where  it  does  not  appear  that  plaintiffs  re- 
ceived any  of  the  purchase  price,  it  is  not  necessary  to  offer  to  return 
the  purchase  price.     lb. 

Same— Acquiescence. — In  an  action  to  set  aside  a  sale  of  real  estate 
where  the  answer  alleged  acquiescence  in  the  sale  by  plaintiffs  which 
was  denied  by  replication,  it  was  sufficient  to  put  that  fact  in  issue  with- 
out an  averment  of  nonacquiescence  in  the  original  complaint.     lb. 

Parties— Action  to  Set  Aside  Deed — Waiver. —  In  an  action 
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against  the  purcbasen  to  set  aside  a  sale  of  real  estate  made  by  the 
widow  as  executrix,  she  is  a  proper  and  necessary  party,  but  where  the 
defendants  fail  to  i-alse  the  objection  either  by  demurrer  or  answer  the 
objection  is  waived.    lb. 

Pleading — Estates  of  Decedents. — Where  a  testator  after  direct- 
ing his  debts  to  be  paid  and  certain  beqnests  to  his  children,  left  one 
half  of  his  residuary  estate  to  his  widow  for  life  with  remainder  in  fee 
to  the  children  and  the  other  half  in  fee  to  the  children,  and  authorized 
the  widow  as  executrix  to  dispose  of  any  and  all  of  the  real  estate  upon 
such  terms  as  in  her  judgment  would  be  for  the  best  interest  of  the  es- 
tate, and  authorized  her  to  make  deeds  and  provided  that  the  same 
should  vest  in  the  grantees  good  title  in  fee,  in  an  action  by  the  chil- 
dren to  set  aside  a  conveyance  of  real  estate  made  by  the  executrix,  a 
complaint  that  avers  that  the  executrix  received  from  other  sources 
more  than  enough  money  to  pay  all  the  debts  and  legacies,  and  shows 
that  the  sale  was  not  necessary  to  carry  out  the  purpose  of  the  testator, 
stated  a  cause  of  action  and  it  was  error  to  refuse  to  allow  plaintiffs  to 
introduce  any  evidence  to  support  such  complaint.    lb. 

Corporations — Misnomer — Amendments — Parties. — Where  there 
are  two  existing  corporations,  one  The  Denver  &  Rio  Grande  Railway 
Company  and  the  other  The  Denver  &  Rio  Grande  Railroad  Company 
and  suit  was  brought  against  the  former  under  its  corporate  name,  and 
service  was  had  upon  it  and  it  answered,  and  during  the  trial  it  was 
developed  that  the  latter  corporation  should  have  been  sued,  it  was  er- 
ror to  allow  an  amendment  substituting  the  latter  corporation  for  the 
former  as  defendant  by  changing  **  Railway*^  in  the  corporate  name  to 
'* Railroad**  on  the  ground  that  it  was  a  misnomer.  The  Denver  A  Rio 
Grande  Railroad  Co.  v.  Loveland  et  aL,  146. 

Parties — Substitution  of  Defendant— Waiver.— Where  during 
trial  the  court  erroneously  permitted  the  substitution  of  another  defend- 
ant and  the  substituted  defendant  appeared  and  moved  for  a  continu- 
ance, the  error  in  making  the  substitution  was  waived.    lb. 

Parties — Substitution  of  Defendant — Continuance. —  Where 
during  trial  the  court  permitted  the  substitution  of  a  different  corpora- 
tion  as  defendant  by  amendment  and  the  substituted  defendant  appeared 
and  asked  for  a  continuance  that  it  might  have  time  to  prepare  and  file 
its  answer  and  procure  the  attendance  of  material  witnesses,  it  was  error 
to  deny  the  application  for  continuance  upon  the  admission  by  plaintiff 
that  the  witnesses  if  present  would  testify  as  alleged  in  the  affidavit  for 
continuance.  The  defendant  was  entitled  to  a  continuance  as  of  right 
without  a  showing.    lb. 

Trial — Nonsuit  or  Directing  Verdict. — If  he  upon  whom  the 
burden  of  proof  rests,  falls  short  in  any  essential  particular,  or  if  any 
element  of  proof  necessary  to  make  out  his  case  is  wanting,  upon  motion 
of  the  defendant  it  is  the  duty  of  the  court  to  enter  a  judgment  of  non- 
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Buit  and  in  a  proper  case,  even  to  reader  final  judgment  for  the  defend- 
ant npon  the  merits.  Bat  to  sustain  such  a  motion,  the  court,  looking 
at  the  evidence  in  the  most  favorable  light  for  the  plaintiff  in  which  the 
jury  would  be  at  liberty  to  view  it,  must  be  able  to  say  that  tliei-e  is  no 
evidence  which  would  justify  a  verdict  for  him,  or  such  a  clear  and  de- 
cided preponderance  of  evidence  against  him  as  would  require  the  court 
to  set  aside  a  verdict  in  his  favor.    NieholU  v.  McShane  et  oZ.,  165. 

NoNBurr.— -Under  the  Code  a  court  may  permit  a  plaintiff  to  take  a 
voluntary  nonsuit  after  he  has  introduced  It  is  evidence  and  the  defend- 
ant has  moved  for  nonsuit  because  of  the  insufficiency  of  the  proof. 
The  Colorado  Fuel  A  Iron  Co.  v,  Menapace,  200. 

JuDOMSNTs — Costs — Plaintiff  buimo  as  Poor  Pbbson. — The  court 
may  upon  proper  showing  allow  a  plaintiff  to  prosecute  his  suit  as  a 
poor  person  without  having  to  pay  his  costs,  but  in  case  of  judgment 
against  such  plaintiff  or  of  nonsuit  by  him,  the  court  must  enter  judg- 
ment against  him  for  costs  and  it  is  error  not  to  do  so.    Jb, 

Mandamus — Tax  Levt— Demand. — In  an  action  of  mandamus  to 
compel  a  board  of  county  commissioners  to  levy  a  tax  to  pay  a  judg- 
ment against  the  county  where  the  only  evidence  of  a  demand  on  the 
board  to  levy  such  tax  and  the  refusal  of  the  board  to  make  the  levy 
was  of  a  demand  and  refusal  made  after  the  petition  had  been  verified 
and  filed  and  the  action  commenced,  it  was  not  proof  of  the  demand  and 
refusal  alleged  in  the  petition  and  was  insufficient  to  sustain  the  action. 
The  Board  of  County  Commissionern  qf  Orand  County  v.  The  People,  215. 

JUDGMKNT.S — Enforcement. — The  merger  of  a  debt  into  a  judgment 
changes  its  form,  but  not  its  identity,  and  when  the  judgment  is  pre- 
sented to  a  court  for  affirmative  action,  and  it  is  sought  to  be  collected 
by  a  process  not  contained  within  itself,  the  conit  will  look  behind  the 
judgment  in  order  to  ascertain  from  the  nature  of  the  original  claim 
what  method  may  be  adopted  for  its  enforcement,     lb. 

County  Warrants— Action  upon — Handamua. — An  action  for  a 
money  judgment  cannot  be  maintained  against  a  county  upon  a  county 
warrant.  Mandamus  is  the  proper  remedy  whether  the  money  appli- 
cable to  the  payment  of  the  waiTant  has  been  collected  and  its  payment 
refused,  or  whether  the  board  of  commissioners  failed  to  levy  the  proper 
tax  from  which  the  warrant  could  be  paid,  in  the  one  case  against  the 
treasurer  to  compel  payment  and  in  the  other  against  the  board  to  com- 
pel the  levy  of  the  tax.     lb. 

Pleading — Amendment  During  Trial. — The  courts  have  large  dis- 
cretionary power  with  reference  to  the  amendment  of  pleadings,  and 
it  was  no  abuse  of  that  discretion  to  permit  a  defendant  to  amend  his 
answer  during  trial,  where  the  plaintiff  claimed  no  surprise,  and  was 
given  time  to  plead  to  such  amendment,  which  he  did  both  by  demurrer 
and  motion  to  stiike.     Broiona  v.  Lutin,  203. 

Judgments— Setting  Abide  for  Want  of  Service — Sale  of  Prof- 
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KBTY — Pleading — Defense. — Where  a  judgment  is  rendered  against 
a  defendant  without  any  service  of  summons  upon  hfm,  and  without 
an  appearance  in  or  knowledge  of  the  action  by  defendant,  and  his 
property  has  been  sold  thereunder,  in  an  action  to  set  aside  such  judg- 
ment and  sale  he  is  not  required  to  allege  in  his  petition  a  defense  to 
the  original  action.  Even  if  he  has  no  defense  to  the  action,  he  has  a 
right  to  pay  and  save  his  property.  Keelj/  v.  The  East  Side  linprovement 
Co.,  365. 

Same. — In  certain  cases  where  only  a  personal  judgment  has  been 
rendered  iigainst  a  defendant  and  plaintiff  has  proceeded  no  further, 
and  defendant  asks  to  have  the  judgment  set  aside  because  no  sum- 
mons was  served  upon  him  and  he  did  not  appear  in  or  have  notice  of 
the  action,  he  may  be  required,  as  an  earuest  of  good  faith,  to  allege  in 
his  petition  a  defense  to  the  claim  upon  which  judgment  was  rendered, 
but  such  allegation  is  not  traversable.     P). 

Judgments — Setting  Aside  for  Want  of  Service— Evidence. — 
In  a  direct  proceeding  to  set  aside  a  judgment  on  the  ground  that  the 
summons  was  not  served  on  defendant  and  that  defendant  did  not  ap- 
pear in  or  have  notice  of  the  action,  where  the  evidence  is  sufficient  to 
convince  the  court  that  no  service  was  had  on  defendant,  the  return  of 
service  will  be  set  aside  and  the  judgment  vacated.  And  the  finding  of 
the  trial  court,  based  upon  substantial  evidence,  that  no  service  was 
had,  is  conclusive  on  the  appellate  court.     lb. 

Judgments  —  Setting  Aside  for  Want  of  Service — Sales  — 
Laches. — Where  a  defendant  against  whom  judgment  was  rendered 
without  service  of  summons  or  appearance  and  who  had  no  knowledge 
of  such  judgment  until  some  time  after  his  property  was  sold  there- 
under and  a  sheriffs  deed  made  to  the  purchaser,  began  suit  to  set 
aside  such  judgment  within  ten  months  from  the  date  of  the  sheriff's 
deed,  and  there  was  no  change  in  the  status  of  the  property  as  to  own- 
ership or  otherwise  between  the  dates  defendant  obtained  such  knowl- 
edge and  the  institution  of  the  suit,  he  was  not  guilty  of  laches  in  bring- 
ing his  suit  to  set  aside  the  judgment.     /7>. 

Same — Redemption  from  Tax  Sale. — Whera  a  judgment  was  ren- 
dered without  appearance  by,  or  service  of  summons  upon,  defendant, 
and  defendant's  property  was  sold  thei*e under,  the  fact  that  the  pur- 
chaser redeemed  the  property  from  a  tax  sale  was  no  defense  to  an  ac- 
tion to  set  aside  such  judgment  and  sale.     lb. 

Mortgages — Foreclosure — Pleading — Evidence — Judgment  on 
THE  Pleadings. — In  an  action  to  foreclose  a  moilgage  where  the  com- 
plaint alleged  that  defendant  executed  to  plaintiff  his  note  and  caused 
certain  land  to  be  conveyed  to  plaintiff  by  a  building  and  loan  associa- 
tion to  secure  the  note,  and  that  plaintiff  executed  to  defendant  a  title 
bond  to  said  land  conditioned  upon  the  payment  of  the  note,  and  the 
bond  expressly  gave  plaintiff  the  right  to  enforce  the  payment  of  the 

Vol.  XVI — i3 
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note,  and  provided  for  the  recovery  of  an  attomey*s  fee  by  plaintiff  in 
case  of  legal  proceedings  to  foreclose,  an  answer  that  admitted  the 
execution  of  the  note  and  that  it  was  for  the  purchase  price  of  the  land, 
and  admitted  the  execution  of  the  title  bond,  and  further  alleged  that 
about  two  years  after  the  execution  of  the  note  and  title  bond,  defend- 
ant caused  to  be  executed  to  plaintiff  a  chattel  mortgage  upon  certain 
personal  property  as  collateral  security  for  the  debt,  was  an  express 
recognition  by  defendant  of  the  fact  that  the  debt  was  absolute  and 
could  not  be  satisfied  by  a  surrender  of  the  premises  by  defendant,  and 
that  the  bond  waa  a  mortgage  and  not  a  mere  option  given  by  plaintiff 
to  defendant  to  purchase.  Parol  testimony  was  not  necessary  to  de* 
termine  whether  the  transaction  constituted  a  mortgage,  and  such  evi- 
dence would  have  been  inadmissible  and  incompetent  to  show  the 
contrary,  and  judgment  for  plaintiff  on  the  pleadings  was  proper.  Bor^ 
cherdt  V,  Favor^  406. 

Attornkts^  Fbbs— Costs. — In  an  action  to  foi-eclose  a  mortgage 
which  provided  for  a  reasonable  attorney's  fee  to  be  taxed  as  costs  in 
favor  of  plaintiff,  it  was  not  error  to  hear  evidence  as  to  the  reasonable 
value  of  the  services  of  plaintiff's  attorney  after  the  court  had  sustained 
a  motion  for  judgment  on  the  pleadings  in  plaintiffs  favor.    lb. 

Referees — Discretion  of  Court. — When  the  trial  of  an  issue  of 
fact  requires  the  examination  of  any  long  account  on  either  side,  a  ref- 
erence may  be  ordered,  but  whether  or  not  a  case  shall  be  sent  to  a 
referee  is  discretionary  with  the  court.  Wilson  v.  The  Union  IHstUling 
Co,  et  al.,  429. 

Pleabikg—Praybr  for  Relief. — Where  an  answer  has  been  inter- 
posed in  an  action,  the  relief  which  may  be  allowed  is  not  dependent 
on  the  prayer  of  the  complaint,  but  any  relief  may  be  granted  consist- 
ent with  the  case  made  by  the  complaint  and  embraced  within  the  is- 
sues. And  if,  under  the  pleadings  and  proofs,  the  plaintiff  is  entitled 
to  a  judgment  at  law,  the  fact  that  his  prayer  is,  in  form,  for  relief  in 
equity  is  without  significance.     lb. 

Same — Referees  —  Accounting. — Plaintiff  alleged  that  defendant 
had  collected  a  certain  amount  of  money  on  accounts  assigned  to  him 
under  a  written  contract,  whereby  defendant  was  to  pay  over  the  amount 
collected  to  plaintiff,  less  his  reasonable  costs  and  charges,  alleged  what 
was  a  reasonable  charge  and  prayed  that  defendant  be  compelled  to  ac- 
count for  the  money  collected,  and  that  plaintiff  have  judgment  for  the 
amount  less  the  reasonable  costa  and  charges.  Defendant  alleged  a 
contemporaneous  parol  agreement,  whereby  he  was  authorized  to  em- 
ploy a  collector  at  a  certain  salary  and  expenses,  and  that  the  payment 
of  such  salary  and  expenses  together  with  defendant's  compensation 
had  consumed  the  amount  collected.  Held  that  the  action  was  one  for 
trial  by  a  jury  and  did  not  require  a  reference  to  a  referee.    lb. 

P1.SADING — Objections  Waived. — ^In  an  action  to  recover  money 
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collected  by  defendant  for  plaintiff,  where  the  complaint  alleged  the 
amount  not  as  upon  plaintiff's  knowledge,  but  as  in  accordance  with 
defendant's  statement  and  the  allegation  was  not  challenged  in  the  trial 
court,  as  against  an  objection  raised  on  appeal,  plaintiff  will  be  held 
to  have  adopted  defendant's  statement  so  that  the  effect  is  the  same  as 
if  directly  alleged  by  plaintiff.     lb. 

Pleading— Misjoinder  of  Causes  of  Action. — Where  two  counts 
iu  a  complaint  each  set  forth  a  cause  of  action  and  claim  a  money  judg- 
ment against  the  same  defendants,  and  each  set  forth  the  same  ground 
upon  which  the  right  accrued,  and  both  affect  all  the  parties  in  the 
same  character  and  capacity,  there  was  no  misjoinder.  Flint  et  aL  v. 
Hubbard  et  aZ.,  464. 

Same. — Where  a  complaint  contained  two  counts,  each  stating  a  sep- 
arate cause  of  action,  and  each  count  was  demurred  to  on  the  ground 
that  it  did  not  state  a  cause  of  action,  and  one  of  the  coimts  stated  a 
good  cause  of  action  but  the  other  did  not  state  a  cause  of  action,  a 
demurrer  to  the  complaint  on  the  ground  of  misjoinder  of  causes  of  ac- 
tion was  properly  overruled,  as  there  could  be  no  misjoinder  where 
only  one  cause  of  action  was  stated.  Only  good  causes  of  action  can 
be  misjoined.    lb. 

Pleading — Irrelevant  Matter — Harmless  Error.— The  failure 
of  the  trial  court  to  strike  out  irrelevant  matter  in  a  complaint  on  mo- 
tion of  defendant,  where  such  matter  could  do  no  harm  beyond  incum- 
bering the  record,  is  error  without  prejudice.    lb. 

Juries — Regular  Panel — Open  Venire — Presumption. — Where 
a  party  in  district  court  asked  for  a  jury  from  the  regular  panel  and 
none  such  being  in  attendance,  a  jury  was  offered  to  be  brought  in  by 
open  venire  which  was  declined  by  the  party  and  the  case  was  set  for 
trial  over  the  protest  of  the  party,  on  appeal  in  the  absence  of  a  show- 
ing to  the  contrary  it  will  be  presumed  that  the  contingency  existed, 
authorizing  the  court  to  cause  a  jury  to  be  summoned  by  open  venire. 
The  Board  qf  County  Comrs.  of  Garfield  County  v.  Adams^  613. 

Preparation  for  Trial — Continuance. — An  objection  that  a  party 
was  forced  to  trial  before  he  was  prepared  for  it,  is  without  force  in 
tlie  appellate  court,  where  there  was  no  attempt  at  a  showing  why  the 
party  was  not  prepared,  no  suggestion  of  surprise  and  no  application 
for  a  continuance.    lb. 

Evidence — Claim  Against  County — Parties. — On  appeal  to  the 
district  court  from  an  order  disallowing  a  claim  for  care  and  custody 
of  an  insane  person,  it  was  not  error  to  admit  in  evidence  the  order  of 
the  county  court  committing  the  person  to  the  sheriff  of  the  county, 
on  the  ground  that  the  claim  was  presented  to  the  board  in  the  individ- 
ual name  of  plaintiff,  whei-e  it  appears  that  the  sheriff  and  plaintiff  are 
one  and  the  same  person,     lb. 

Motion — Notice — Waiver. — Where  a  party  against  whom  a  motion 
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was  made  in  a  cause,  was  present  in  person  and  by  attorney  at  the  bear- 
ing of  the  motion,  and  his  attorney  was  heard  in  his  behalf,  he  waived 
the  objection  that  no  notice  of  the  motion  was  served  upon  him.  Blyth 
et  at.  V.  The  People,  626. 

Plk  A  DING— Departure — Waiver. — ^If  the  allegations  of  a  replica- 
tion constitute  a  departure  from  the  complaint,  objection  should  be 
raised  by  motion  to  strike  out  such  allegations.  By  failing  to  raise  such 
objection  by  motion  to^strike,  and  by  withholding  the  objection  until 
the  trial,  the  objection  is  waived.    lb. 

Pleading  —  Costs  —  Compensation  of  Custodian  —  Order  of 
Court — Evidence. — Where  a  sheriff  levied  an  execution  on  perishable 
property  and  appointed  a  custodian  and  in  his  return  fixed  the  com- 
pensation of  the  custodian,  which  on  motion  to  retax  was  reduced  and 
Hxed  at  a  smaller  sum  by  order  of  the  court,  in  an  action  against  the 
sheriff  and  the  sureties  on  his  bond  to  recover  the  balance,  it  was  not 
necessary  to  specially  plead  the  order  of  court  fixing  the  compensation, 
but  was  sufficient  to  allege  what  the  taxable  costs  were  by  stating  the 
amount,  and  the  order  of  court  was  admissible  in  evidence  to  prove  the 
allegation.     lb,  ^ 

Pleading — Crora  CoMPiiAiNT— Dismissal. — Where  an  action  was 
brought  against  two  defendants  and  one  of  the  defendants  filed  what 
was  termed  a  cross  complaint  against  his  codefendant  but  which  lilleged 
no  claim  or  cause  of  action  against  the  plaintiff,  and  the  other  defend- 
ant demurred  to  the  complaint  which  was  sustained,  and  the  plaintiff 
declining  to  amend,  the  action  was  dismissed,  held  that  a  dismissal  of 
the  complaint  was  a  dismissal  of  the  whole  case,  and  that  a  defendant 
cannot  by  a  cross  complaint  against  his  codefendant  prevent  a  dismissal 
of  the  case  by  plaintifiF.    Long  et  al,  v.  McGotoan  et  cU.,  540. 

Judgments— Pleading  and  Proof — Fraud. — A  judgment  must  be 
rendered  in  conformity  with  the  allegations  and  proof  of  the  parties. 
A  judgment  rendered  for  defendant  on  the  ground  of  fraud  of  plaintiff 
is  fatally  defective  where  no  such  fraud  was  alleged  in  defendant's  an- 
swer.    The  Breckenridye  Mercantile  Co.  v.  Bailif  et  al.,  554. 

Evidence — Sheriff's  Return— Amendment— Contradiction.— A 
sheriff's  return  upon  an  execution  is  conclusive  upon  him  in  an  action 
upon  his  official  bond.  If  the  return  is  untrue  it  could  be  amended  in 
the  suit  in  which  the  execution  was  issued  but  it  could  neither  be 
amended  nor  contradicted  in  another  suit.     lb. 

PRESUMPTIONS: 

Evidence— Trial  to  Court. — ^Where  trial  was  to  the  court,  it  will 
be  presumed  that  in  rendering  judgment,  the  court  discarded  incom- 
petent evidence  and  relied  only  upon  that  which  was  properly  admissi- 
ble.    Browns  v.  Lutin,  263. 

Appellate  Practice— Evidence— Findings. — Where  trial  is  to  the 
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oourt  and  the  eyidenoe  is  conflicting,  on  appeal  it  will  be  presumed  that 
the  court  found  all  such  facts  as  were  necessary  to  support  the  judg- 
ment.    Colby  V.  Thompson  et  a/.,  271. 

Pbincipal  and  Aoent — Principal's  Instructions  to  Agent. — 
Where  an  agent  for  a  long  period  of  time  pursues  a  certain  method  in 
the  conduct  of  his  principars  business  without  token  of  dissatisfaction 
from  the  principal,  it  will  be  presumed  that  the  method  of  conducting 
the  business  corresponds  with  the  agent's  instructions  from  his  princi- 
pal.    Witcher  «.  McPhee  et  al.y  298. 

Official  Bonds — District  Court  Clerk. — The  official  bond  of  a 
district  court  clerk  does  not  become  insufficient  merely  because  of  the 
removal  from  the  county,  death  or  insolvency  of  one  of  the  sureties, 
and  where  there  is  no  record  of  any  order  requiring  a  new  bond  or  of  any 
inquiry  into  the  sufficiency  of  the  old  one  after  the  death  of  a  surety,  it 
will  be  presumed  that  the  judge  of  the  coui*t  complied  with  his  statu- 
toiy  duty,  inquired  into  the  sufficiency  of  the  bond  and  found  it  suffi- 
cient.    SuUitan  et  al.  v.  The  People,  803. 

Practice — Juries  —  Regular  Panel — Open  Venire. — Where  a 
party  in  district  court  asked  for  a  jury  from  the  regular  panel  and  none 
such  being  in  attendance,  a  jury  was  offered  to  be  brought  in  by  open 
venire  which  was  declined  by  the  party  and  the  case  was  set  for  trial 
over  the  protest  of  the  party,  on  appeal  in  the  absence  of  a  showing  to 
the  contrary  it  will  be  presumed  that  the  contingency  existed,  author- 
izing the  coui*t  to  cause  a  jury  to  be  summoned  by  open  venire.  The 
Board  qf  County  Comrs.  of  Garfield  County  v.  Adams,  513. 

PRINCIPAL  ANI>  AGENT: 

Husband  and  Wife — Contracts — Insurance. — Where  an  insur- 
ance agent  called  at  the  home  of  an  insured  to  inquire  if  he  desired  a 
renewal  of  a  policy  about  to  expire  and  the  insured  being  absent  from 
home  his  wife  told  the  agent  that  her  husband  desired  the  insurance 
continued,  in  the  absence  of  evidence  of  tlie  wife's  authority  to  act  for 
her  husband  in  the  matter  or  of  his  ratification,  the  husband  was  not 
liable  for  premiums  upon  a  policy  issued  upon  the  wife's  statement. 
Colby  9.  Thompson  et  ai,  271. 

Instructions — Harmless  Error. — In  an  action  upon  promissory 
notes  where  the  defendant  merely  denied  the  execution  of  the  notes 
without  alleging  in  his  answer  or  in  his  evidence  who  did  execute  them, 
an  instruction  that  **the  defendant  alleges  that  the  notes  in  question 
were  executed  by  one  L.  without  authority  from  him  to  make  such 
notes  "  was  incorrect,  but  where  the  proof  was  conclusive  and  undis- 
puted that  L.  did  execute  the  notes,  the  instruction  was  not  prejudicial. 
Witcher  ».  McPhee  et  al,  298. 

Principal's  Instructions  to  Agent — Presumption. — Where  an 
agent  for  a  long  period  of  time  pursues  a  certain  method  in  the  conduct 
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of  his  principars  business  without  token  of  dissatisfaction  from  the 
principal,  it  will  be  presumed  that  the  method  of  conducting  the  busi- 
ness corresponds  with  the  agents  instructions  from  his  principal.    16. 

AoENT^s  AuTUOBiTr. — Where  an  agent*s  authority  is  absolute,  a  per- 
son dealing  with  him  is  not  requiitid  to  inquire  as  to  the  extent  of  his 
authority.    Ih. 

Same — Bills  and  Notes. — Where  a  lumber  dealer  intrusted  the  en- 
tire management  and  control  of  his  business  to  an  agent,  who  bought 
and  sold  lumber  in  defendant's  name,  both  for  cash  and  on  credit,  de- 
posited the  money  in  bank  and  checked  it  out  to  pay  bills,  signed  notes 
in  defendant's  name,  some  of  which  defendant  settled,  and  in  his  deal- 
ings with  plaintififs, — wholesale  lumber  dealers, — covering  a  period  of 
more  than  a  year,  he  wrote  a  number  of  letters  to  plaintiffs  containing 
orders  for  lumber,  remittances  on  account,  checks  to  be  credited  on 
notes  and  requests  for  time,  to  all  of  which  he  signed  defendant's  name, 
followed  by  the  initial  of  his  own,  the  facts  warranted  the  finding  that 
the  agent  had  authority  to  execute  notes  in  defendant's  name  to  plain- 
tiffs in  consideration  of  lumber  furnished  defendant  and  that  defendant 
was  liable  thereon.     lb. 

Bills  and  Notes — Payment. — A  negotiable  promissory  note  pay- 
able at  the  option  of  the  holder  either  in  Denver  or  at  a  cerbiin  bank  in 
New  York  and  secured  by  deed  of  trust  was  transferred  before  maturity 
to  a  bona  fide  purchaser.  As  the  interest  coupons  fell  due  they  were 
presented  for  payment  by  the  holder  at  the  New  York  bank,  the  maker 
paying  the  money  to  the  payee  in  Denver  who  forwarded  it  to  the  bank. 
After  paying  several  coupons  in  this  way  the  maker  paid  the  principal 
to  the  payee  and  received  a  release  of  the  deed  of  trust,  but  the  money 
was  never  paid  to  the  holder  of  the  note  and  the  release  was  unauthor- 
ized by  him.  Held  that  the  bank  in  paying  the  coupons  and  the  p&yee 
of  the  note  in  receiving  and  forwarding  the  money  were  agents  of  the 
maker  and  not  of  the  holder  of  the  note,  and  the  payment  to  the  payee 
was  not  a  payment  of  the  note,  and  the  ralease  of  the  deed  of  trust  was 
void.     Cowinr/  v.  Cloud  et  aL,  326. 

Building  and  Loan  Associations — Repbrsbntationb  of  Agent. 
— Where  a  member  of  a  building  and  loan  association,  befoi-e  making 
application  for  membership,  was  furnished  with  a  copy  of  the  by-laws 
of  the  association  and  a  circular  of  information  concerning  the  associa- 
tion and  the  terms  of  membership,  which  circular  contained  a  clause  to 
the  effect  that  no  agent  or  officer  of  the  association  had  any  power  to 
waive  or  alter  any  of  the  conditions  or  terms  expressed  in  the  printed 
literature  of  the  association,  the  association  is  not  bound  by  any  repre- 
sentations made  by  its  agent  to  such  applicant  contrary  to  the  terms 
expressed  in  the  circular  and  by-laws.  The  Columbia  Building  and  Loan 
Association  ».  Lyttle^  423. 

Ratification  of  Unauthorized  Act— Bubdbn  of  Pboof. — In  an 
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action  by  a  client  against  his  attorney  to  recover  money  which  the  at- 
torney collected  for,  and  failed  to  turn  over  to,  his  client,  where  the  de- 
fense was  a  reloaning  of  the  money,  and  it  was  conceded  that  the  reloan- 
ing  was  without  previous  authority,  but  it  was  claimed  that  plaintiff 
had  ratified  the  act  of  defendant  in  making  the  loan,  the  burden  of 
proof  was  on  the  defendant  to  establish  the  ratification.  Dean  v,  Hipp^ 
537. 

Same. — To  establish  a  ratification  of  an  unauthorized  loan  made  by 
an  attorney  of  his  client^s  money,  it  is  necessai7  to  show  that  the  client 
approved  the  loan  after  being  fully  informed  of  all  the  material  facts. 
And  where  the  client  was  not  informed  as  to  whom  the  loan  was  made, 
for  what  time,  at  what  rate  of  interest,  nor  upon  what  security,  and  the 
only  information  he  received  from  the  attorney  was  that  it  was  loaned 
upon  some  ditch  stock,  there  could  be  no  ratification.    lb. 

Minks  and  Mining — Evidence. — Plaintiff,  a  superintendent  for  a 
mining  company,  sued  for  a  balance  of  salary.  Defendant  answered  by 
counterclaim  for  royalties  collected  by  plaintiff  from  a  certain  lease, 
which  plaintiff  had  failed  to  account  for.  Plaintiff  was  authorized  by 
defendant's  board  of  directors  to  make  leases  in  the  first  instance,  to 
take  effect,  however,  only  upon  approval  by  the  vice  president  of  the 
company.  The  lease  in  question  was  so  made  and  approved.  Held  that 
to  establish  plaintiff's  authority  to  accept  a  smaller  royalty  than  that 
stipulated  in  the  lease  in  question,  it  was  inadmissible  to  introduce  in 
evidence  another  and  different  lease  by  the  company  of  another  part  of 
the  same  mine  in  which  a  smaller  royalty  was  reserved.  The  Aliunde 
Consolidated  Mining  Co.  v.  Arnoldj  542. 

Mines  and  Mining  —  Corpobations  —  Leases  —  Authority  of 
Agent. — Where  the  superintendent  of  a  mining  company  was  author- 
ized by  resolution  of  the  board  of  directors  to  make  leases  for  the  com- 
pany in  the  first  instance,  to  take  effect,  however,  only  upon  approval 
of  the  vice  president  of  the  company,  after  a  lease  had  been  so  executed 
and  approved,  the  authority  of  the  superintendent  and  vice  president 
with  reference  thereto  was  exhausted  and  no  modification  or  change 
could  be  made  in  the  terms  thereof,  except  by  the  board  of  directors, 
and  in  an  action  by  the  company  against  the  superintendent  to  recover 
royalties  collected  on  such  lease,  he  cannot  defend  by  showing  that  he 
had  modified  the  lease  so  as  to  reserve  a  smaller  royalty,  and  it  is  im- 
material to  show  that  such  modification  was  with  the  consent  of  the 
vice  president  or  other  individual  member  of  the  board  of  directors.    lb. 

Same — Instructions. — In  an  action  by  a  mining  company  against  its 
superintendent  to  recover  royalties  collected  by  him  on  a  certain  lease, 
where  the  uncontradicted  evidence  showed  that  the  only  reports  made 
to  the  company  were  of  the  gross  receipts  and  expenditures  from  a  num- 
ber of  leases,  and  contained  nothing  from  which  the  transactions  relat* 
ing  to  this  particular  lease  could  be  known,  an  instruction  that  the  iact 
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that  the  company  made  no  objection  to  the  reports  and  did  not  call  for 
more  specific  reports  should  not  be  considered  by  the  jui-y,  since  such 
reports  did  not  profess  to  show  anything  in  respect  to  the  qnestion  in- 
volved, was  proper  and  should  have  been  given  as  requested,  and  it  was 
error  to  modify  such  instruction  so  as  to  leave  it  to  the  Jury  to  deter- 
mine' what  the  reports  did  show.     lb, 

PRINCIPAL  AND  SURETY: 

Bonds— Discharge  of  Subkty. — Sureties  on  bonds  given  in  Judicial 
proceedings  have  the  same  rights  and  remedies  as  other  sureties,  and 
wliatever  will  discharge  sureties  directly  liable  for  a  debt  will  discharge 
sureties  upon  such  bonds.     Smith  et  al.  v.  Stubbs  ei  aZ.,  130. 

Same. — A  binding  agreement  between  the  creditor  and  principal  debtor, 
made  before  or  after  the  commencement  of  suit,  by  which  proceedings 
against  the  principal  are  delayed  for  a  definite  time  without  the  con- 
sent of  the  surety,  operates  to  discharge  the  surety.    lb. 

Saiik — Pleading— Legal  Conclusion. —In  an  action  upon  a  forth- 
ciiming  bond  given  in  a  replevin  suit  an  allegation  in  the  answer  of  the 
sui-eties,  that  plaintiffs  by  valid  agreement  between  themselves  and  the 
principal  obligor  and  without  the  knowledge  or  consent  of  the  sureties 
continued  the  action  for  long  and  definite  periods  of  time,  and  during 
the  periods  of  delay  the  principal  obligor  became  financially  embarrassed 
and  the  property  for  the  forthcoming  of  which  the  bond  was  given,  was 
wasted  and  lost,  is  insufficient  to  state  a  defense  to  the  action,  because  it 
fails  to  allege  any  facts  showing  that  the  agreement  to  continue  the 
action  was  binding  upon  plaintiffs  or  prevented  them  from  proceeding 
with  the  prosecution  of  the  suit.  The  allegation  that  the  agreement 
was  valid  was  but  a  legal  conclusion.     lb. 

Official  Bonds— Liability  of  Sureties.— The  liability  of  sureties 
on  official  hondK  is  limited  by  their  terms  strictly  construed.  Tkt  Peo- 
ple/or the  Hue  of  Lay  den  c.  Jackson  et  aL^  308. 

Official  Bonds—  Liability  of  Subeties — Assessors.— The  sure- 
ties on  an  assessor's  official  bond  are  not  liable  to  his  successor  for  fees 
collected  after  the  expiration  of  his  term  and  during  the  time  he  wrong- 
fully withheld  the  office  from  his  successor.     lb. 

PUBLIC  OFFICERS:  See  OFFICES  AND  OFFICERS. 

RAILROADS: 

Mortgages- Operating  Expenses— Priority  of  Claims — Where 
a  railroad  was  built  and  operated  by  the  owner  of  a  coal  mine  for  the 
exclusive  purpose  of  hauling  the  company ^s  coal  to  market,  and  no  busi- 
ness was  done  for  the  public,  money  advanced  to  pay  the  wages  of  em- 
ployes and  current  expenses  of  running  the  road  cannot  be  given  pri- 
ority of  payment  out  of  the  property  of  the  company  over  bonds  secured 
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by  mortgage  on  the  property.     The  First  National  Bank  qf  Orand  June* 
tion  V,  Wyman  et  al,^  468. 

R£F£R££S: 

DiscBETiON  OF  CouBT. — WhoQ  the  trial  of  an  issue  of  fact  requires 
the  examination  of  any  long  account  on  either  side,  a  reference  may  be 
ordered,  but  whether  or  not  a  case  shall  be  sent  to  a  referee  is  discre- 
tionary with  the  court.     Wilson  o.  The  Union  Distilling  Co,  et  al,  429. 

Sahe — Accounting. — Plaintiff  alleged  that  defendant  had  collected 
a  ceitain  amount  of  money  on  accounts  assigned  to  him  under  a  written 
conti-act,  whereby  defendant  was  to  pay  over  the  amount  collected  to 
plaintiff,  less  his  reasonable  costs  and  charges,  alleged  what  was  a  rea- 
sonable charge  and  prayed  that  defendant  be  compelled  to  account  for 
the  money  collected,  and  that  plaintiff  have  judgment  for  the  amount 
less  the  reasonable  costs  and  charges.  Defendant  alleged  a  contempo- 
raneous parol  agreement,  whei-eby  he  was  authorized  to  employ  a  col- 
lector at  a  certain  salary  and  expenses,  and  that  the  payment  of  such 
salary  and  expenses  together  with  defendants  compensation  had  con- 
sumed the  amount  collected.  Held  that  the  action  was  one  for  trial  by 
a  JU17  and  did  not  requira  a  reference  to  a  referee.    Ih, 

REPLEVIN  : 

Attachmbnt— Dismissal — Conversion. — Where  goods  belonging 
to  other  parties  than  the  attachment  defendant  were  taken  under  at- 
tachment, and  the  owners  replevied  the  goods  which  wei*e  retaken  by 
the  plaintiffs  under  a  redelivery  bond,  and  the  replevin  suit  was  dis- 
missed, the  judgment  of  dismissal  of  the  replevin  suit  would  have  no 
effect  upon  a  subsequent  suit  for  conversion  brought  by  the  owners  of 
the  goods  sigainst  the  attachment  plaintiffs.  Fairbanks^  Morse  A  Co.  v. 
Kent  A  Studifleldj  35. 

Kbdeuvert  Bonds— Statctoby  and  Common-Law  Obligations. 
— In  i-eplevin,  a  redelivery  bond  that  binds  the  obligors  to  the  sheriff, 
instead  of  the  plaintiffs,  for  the  performance  of  its  conditions  is  not  a 
compliance  with  the  Code  and  is  not  a  statutory  bond.  But  where  such 
bond  was  vuluntarily  executed  and  the  property  replevied  was  thereby 
ra turned  to  the  principal  obligor  and  none  of  its  conditions  were  in  con- 
travention of  the  policy  of  the  law,  or  repugnant  to  the  provisions  of 
any  statute,  it  was  valid  as  a  common-law  obligation.  Smith  et  al,  v. 
Stubba  ft  al,  J 30. 

Same — Parties. — Although  a  redelivery  bond  in  a  replevin  suit  bound 
the  obligors  to  the  sheriff  instead  of  the  plaintiffs  in  the  action,  the 
plaintiffs  were  the  real  parties  in  interest,  and  upon  assignment  of  the 
bond  to  tliem  by  the  sheriff,  they  could  maintain  an  action  thereon  in 
their  own  names.     lb. 

Pleading — Legal  Conclusion. — In  an  action  upon  a  forthcoming 
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bond  given  in  a  replevin  suit  an  allegation  in  the  answer  of  the  Buretlea, 
that  plaintiffs  by  valid  agreement  between  themselves  and  the  principal 
obligor  and  without  the  knowledge  or  consent  of  the  sureties  continued 
the  action  for  long  and  definite  periods  of  time,  and  during  the  periods 
of  delay  the  principal  obligor  became  financially  embarrassed  and  the 
property  for  the  forthcoming  of  which  the  bond  was  given,  was  wasted 
and  lost,  is  insufficient  to  state  a  defense  to  the  action,  because  it  fails 
to  allege  any  facts  showing  that  the  agreement  to  continue  the  action 
was  binding  upon  plaintiffs  or  prevented  them  from  proceeding  with 
the  prosecution  of  the  suit.  The  allegation  that  the  agreement  was 
valid  was  but  a  legal  conclusion.    lb. 

Sales— Attachment — Evidbkcb. — A  merchant  ordered  a  bill  of 
goods  but  before  delivery  countermanded  the  order.  By  misunder- 
standing the  goods  were  shipped  but  were  set  apart  by  the  merchant 
and  his  clerks  were  directed  not  to  use  the  goods.  The  agent  of  the 
shipper  came  and  received  the  goods  and  made  an  effort  to  sell  them 
to  other  parties  but  failed.  He  then  left  the  goods  with  the  merchant 
with  the  understanding  Chat  the  revocation  of  the  order  had  been  ac- 
cepted and  that  as  soon  as  the  agent  could  dispose  of  them  the  mer- 
chant would  ship  them  to  such  point  as  the  agent  should  direct.  Be- 
fore they  were  shipped  they  were  attached  by  creditors  of  the  merchant. 
Held  that  the  title  to  the  goods  never  vested  in  the  merchant  And  in 
a  replevin  suit  by  the  shipper  of  the  goods  against  the  executor  of  the 
officer  who  attached  the  goods,  the  agent  of  the  shipper  was  a  compe- 
tent witness.     The  King  Shoe  Co.  v.  Chittenden,  Executor  <)f  Webb,  441. 

Jurisdiction— Justice  of  the  Peace— Judgments. — A  justice  of 
the  peace  has  no  jurisdiction  in  a  replevin  suit  where  the  value  of  the 
property  involved  exceeds  $300,  and  his  judgment  io  such  suit  is  a  nul- 
lity.    Robinson  et  aU  v.  Bonjour,  458. 

Same — Action  on  Replevin  Bond. — Wliere  a  replevin  bond  was 
given  in  an  action  before  a  justice  of  the  peace  conditioned  for  the  re- 
turn of  the  property  if  a  return  be  adjudged  and  the  judgment  of  the 
justice  was  that  plaintiff  have  possession  of  the  property,  but  the  value 
of  the  property  exceeding  $300  the  justice  had  no  jurisdiction  to  render 
a  judgment  therein,  no  action  will  lie  upon  the  replevin  bond  for  a  fail- 
ure to  make  return  of  the  property  involved  in  the  replevin  suit.    lb. 

Chattel  MoRTaAOE — Duty  of  Mobtoagee  to  Tare  Possession 
After  Maturity — Laches. — Defendant  held  a  chattel  mortgage  on  a 
horse  which  authorized  the  mortgagor  to  retain  possession  until  the 
debt  matured.  Nineteen  days  after  the  debt  matured,  the  mortgagor, 
being  in  possession,  sold  the  horse,  and  two  months  thereafter  his  vendee 
bold  it  to  plaintiff.  Plaintiff  put  the  hoi-se  in  defendant's  livery  stable, 
and  defendant  retained  possession,  claiming  title  under  his  chattel 
mortgage.  Defendant  offered  no  valid  excuse  for  his  delay  in  taking 
possession.     Held  that  defendant  by  his  unnecessary  delay  in  taking 
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jpoBBesslon  after  the  maturity  of  his  debt  forfeited  his  right  as  againat 
plaintiff,  and  that  plaintiff  by  replevin  might  recover  the  horse  with 
damage  for  its  retention.    Bear  v.  Hansen,  483. 

RES  JUDICATA: 

Corporations— Pabties.— Where  six  directors  of  a  corporation  for 
themselves  as  directors  and  themselves  and  all  others  similarly  situated 
as  stockholders  brought  an  action  against  the  corporation  and  the  only 
remaining  director  as  defendants  joining  a  third  party  as  trustee  for  the 
defendant  director,  and  the  corporation  answered  admitting  and  adopt- 
ing the  allegations  of  the  complaint,  and  afterwards  another  action  was 
brought  by  the  corporation  as  plaintiff  and  against  the  same  director 
of  the  corporation  as  defendant,  involving  the  same  subject-matter, 
there  was  a  sufficient  identity  of  parties  in  the  two  actions  to  make  the 
judgment  in  the  former  action  res  Judicata  in  the  latter.  The  Monte- 
zuma Cattle  Co,  V.  Dake,  139. 

Judgments — Subject-Mattbr  of  Suit. — A  valid  judgment  is  con- 
clusive between  the  parties,  not  only  as  to  such  matters  as  were  in  fact 
determined  in  that  proceeding,  but  as  to  every  other  matter  which  the 
parties  might  have  litigated  as  incident  to  or  essentially  connected  with 
the  subject-matter  of  the  litigation  whether  the  same,  as  a  matter  of 
fact,  were  or  were  not  considered.  A  judgment  should  settle  the  rights 
of  the  parties  with  reference  to  the  subject-matter  of  the  suit  existing 
at  the  time  of  the  trial  and  judgment.    lb. 

Same.— A  judgment  for  defendant  in  an  action  by  a  corporation 
against  one  of  its  directors  to  cancel  a  promissory  note  and  chattel 
mortgage,  alleging  fraud  and  deceit  of  defendant  and  praying  for  an 
accounting  of  all  property  of  the  plaintiff  taken  possession  of  or  dis- 
posed of  by  defendant,  where  the  final  judgment  was  rendered  after 
the  foreclosure  of  the  chattel  mortgage,  was  res  judicata  in  a  subsequent 
action  between  the  same  parties  for  damages  growing  out  of  the  fore- 
closure of  the  same  chattel  mortgage  and  which  also  prayed  for  an  ac- 
counting,   lb. 

REWARDS: 

Partnership.— The  fact  that  several  parties  acted  together  to  dis- 
cover, arrest  and  convict  certain  persons  for  whose  arrest  and  convic- 
tion a  reward  was  offered  is  not  of  itself  sufficient  to  support  an  infer- 
ence of  partnership  so  that  an  agreement  by  one  of  the  several  parties 
to  divide  the  reward  would  bind  the  others.    Hart  v.  Green  et  oZ.,  70. 

PRAOriCB— DiRBCTiNO  VERDICT. — In  an  action  by  several  parties  to 
recover  a  reward  offered  by  a  county,  where  the  county  paid  the  roward 
into  court  and  substituted  another  party,  who  claimed  half  the  reward, 
as  defendant,  and  the  evidence  showed  an  agreement  by  one  of  the 
pUintiffs  to  divide  the  reward  with  defendant,  althouglithe  agreement 
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was  not  binding  on  the  other  plaintiffs,  defendant  would  be  entitled  to 
part  of  the  amount  going  to  the  plaintiff  who  made  the  agreement,  and 
if  the  evidence  was  otherwise  sufficient  to  sustain  a  recovery  it  was  er- 
ror to  dii-ect  a  verdict  for  plaintiffs.    lb. 

Sams — Evidknce. — In  an  action  against  a  county  for  a  reward  of- 
fered for  the  arrest  and  conviction  of  certain  parties  where  the  county 
paid  the  reward  into  court  and  substituted  another  party  as  defendant 
who  claimed  half  of  the  reward  by  reason  of  an  agreement  with  plain- 
tiffs whereby  he  was  to  furnish  plaintiffs  the  name  of  a  party  who  could 
give  information  which  would  lead  to  the  detection  of  the  guilty  parties 
for  which  he  wiis  to  receive  half  the  reward,  and  the  evidence  showed 
tliat  he  gave  plaintiffs  the  name  and  address  of  a  party,  but  there  was 
no  evidence  that  the  person  whose  name  was  given  to  plaintiffs  knew 
anything  about  the  matter  or  furnished  any  information  to  plaintiffs 
that  led  to  the  arrest  of  the  criminals,  or  in  any  way  assisted  in  their 
conviction,  the  evidence  was  insufficient  to  sustain  defendant's  claim 
and  the  Jury  was  properly  directed  to  return  a  verdict  for  plaintiffs.    lb. 

SALARIES  AND  FEES: 

School  Supebintkitdents — Claim  agaikbt  Countt — ^Bubdkh  of 
Pboof. — Where  a  county  school  superintendent  presented  to  the  board 
of  county  commissioners  an  itemized  bill  for  services  rendered  during 
the  month,  showing  the  particular  services  rendered  on  each  day,  which 
was  disallowed  by  the  board,  and  on  appeal  to  the  district  court  plain- 
tiff testified  that  the  services  were  necessary,  and  were  rendered  during 
the  days  specified  in  the  itemized  account,  j^  prima  facie  case  was  es- 
tablished, and  the  burden  of  proof  was  on  the  county  to  overcome  the 
prima  facie  case  presented,  if  it  challenged  the  rendition  of  any  of  the 
services,  or  the  necessity  for  the  same,  or  questioned  them  because  of 
the  length  of  time  consumed  in  their  performance.  The  Board  cf  County 
Comra.  of  Garfield  County  ©.  White^  516. 

Public  Officers — Feb  Diem— Fbactions  of  Days. —The  law  docs 
not  recognize  fractions  of  days.  And  where  a  public  officer's  compen- 
sation is  fixed  by  a  per  diem  for  the  time  necessarily  devoted  to  the 
duties  of  the  office,  such  officer  is  entitled  to  the  daily  compensation 
for  each  day  on  which  it  becomes  necessary  to  perform  any  substantial 
official  service,  if  it  is  performed,  regardless  of  tlie  time  occupied  in 
its  performance.     16. 

Instbuctions. — In  an  action  by  an  employ^  for  salary  where'defend- 
ant  admitted  in  its  answer  that  the  salary  for  the  time  claimed  had  not 
been  paid  but  denied  any  indebtedness,  and  set  up  a  counterclaim  and 
prayed  judgment  against  plaintiff  for  a  balance  due  on  the  counterclaim, 
and  defendant's  evidence  was  in  Hue  with  its  pleading,  an  instruction 
that  defendant  admitted  that  it  was  indebted  to  plaintiff  for  the  salary 
due,  was  error.     The  Aliunde  Consolidated  Mining  Co,  v,  Arnold^  542. 
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JcTDOMBKTS— ExECunoiT  SALES— REDEMPTION.— Where  the  plaintiff 
in  an  execution  bid  in  real  estate  at  an  execution  sale,  and  after  the 
expiration  of  six  months  but  before  the  expiration  of  nine  months,  a 
subsequent  judgment  creditor  paid  to  the  slieriff  the  amount  necessary 
to  redeem  from  the  former  sale  which  amount  the  authorized  attorney 
of  the  purchaser  at  execution  sale  accepted  and  received,  the  purchaser 
was  thereby  concluded,  and  he  could  not  thereafter  question  the  reg- 
ularity of  the  redemption  proceedings,  nor  could  he  by  paying  the  money 
into  the  olerk^s  office  reinvest  himself  with  the  title  or  right  which  he 
had  before  accepting  the  redemption  money.  Hartsock  v.  John  Wright 
Hardware  Co.  et  aL,  48. 

Execution  Sales — Bona  Fide  Purchasers. — ^Where  real  estate  be- 
longing to  another  person  is  levied  on  and  sold  as  the  property  of  the 
defendant  in  the  execution  and  the  plaintiff  in  the  execution  is  the  pur- 
chaser, he  is  not  a  bona  fide  purchaser,  and  acquires  no  title  as  against 
the  owner  of  the  property,  and  he  has  no  right  to  go  into  a  court  of 
equity  and  compel  the  sheriff  to  execute  to  him  a  deed.     lb. 

Chattel  MoRTOAOBS— Rescission — Fraud— Attachment. — Where 
a  vendee  procures  goods  from  a  vendor  through  fraudulent  representa- 
tions and  under  such  circumstances  that  the  vendor  may  rescind  the 
sale,  the  vendor  by  promptly  rescinding  the  sale  may  maintain  an  ac- 
tion of  replevin  for  the  goods  against  a  subsequent  mortgagee  who  took 
the  goods  to  secure  a  preexisting  debt  without  showing  that  the  mort- 
gagee had  knowledge  of  the  fraud  of  the  vendee.  But  if  the  vendor 
elects  not  to  rescind  the  sale  and  proceeds  by  attachment  of  the  goods 
in  the  hands  of  the  mortgagee,  he  must  show  that  the  mortgagee  had 
actual  notice  or  knowledge  of  the  fraudulent  intent  of  the  vendee. 
Constructive  notice  is  insufficient,  but  knowledge  of  circumstances  may 
be  equivalent  to  actual  notice.     NichoUa  v.  McShane  et  oZ.,  105. 

Fraud  and  Deceit  —  Evidence  —  Statements  to  Commercial 
Agencies. — Upon  the  issue  as  to  whether  or  not  a  sale  of  goods  was 
procured  through  fraud  and  false  representations  of  the  vendee,  state- 
ments made  by  the  purchaser  to  a  commercial  agency  are  admissible  in 
evidence,  if  made  sufficiently  near  the  time  of  the  transaction  in  ques- 
tion to  have  any  connection  with  or  bearing  upon  it,  provided  it  be 
shown  that  the  statements  were  brought  to  the  knowledge  of  the  vendor 
and  were  relied  upon  by  him  in  making  the  sale  and  extending  the 
credit.    15. 

Same — Notice. — Where  a  merchant  purchased  goods  through  fraud 
and  afterwards  mortgaged  his  stock  of  goods  to  secure  an  indebtedness 
to  a  bank,  evidence  that  an  attorney  for  creditors  of  the  merchant  called 
at  the  bank  on  two  occasions  and  inquired  about  the  financial  condition 
of  the  merchant  and  was  told  by  the  cashier  that  he  was  financially 
sound  and  that  the  attorney  could  assure  his  correspondents  that  there 
was  no  risk  in  shipping  him  all  the  goods  he  might  order,  and  the  sec- 
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ond  time  the  attorney  called  he  told  the  cashier  that  he  thoaght  the 
merchant  was  preparing  for  a  failure  and  was  getting  in  a  large  stock 
of  goods  for  the  purpose  of  defrauding  his  creditors,  and  the  next  day 
after  this  last  interyiew  the  chattel  mortgage  was  executed  to  the  bank, 
was  not  sufficient  to  show  that  the  bank  had  notice  or  knowledge  of  the 
fraud  of  the  merchant  in  procuring  the  goods.    Ih, 

Chattel  MoBTaAOES— Fbaud. — Where  a  merchant  transferred  his 
stock  of  goods  to  the  president  of  a  bank  in  satisfaction  of  a  debt  due 
the  bank,  and  in  further  consideration  of  certain  other  debts  of  the 
merchant  assumed  by  the  bank,  and  made  to  the  vendee  an  absolute 
bill  of  sale  of  the  property,  the  fact,  that,  as  the  yendee  sold  the  goods 
he  paid  the  proceeds  to  the  bank,  and  upon  the  debts  assumed  by  the 
bank,  proportionately  until  the  assumed  debts  were  paid  and  the  bank 
received  the  amount  of  the  debt  of  the  merchant  satisfied  by  the  ti^ns- 
fer,  does  not  stamp  the  bill  of  sale  with  the  character  of  a  chattel  mort- 
gage for  the  security  of  the  debts  and  is  not  inconsistent  with  an  abso- 
Inte  purchase  and  is  no  evidence  of  a  fraudulent  purpose.  The  Krip- 
pendorf-Dittman  Co.  et  al.  v,  Trenovoeth  et  al,,  178. 

Book  Accounts— Consideration — Evidsnce. — Where  a  merchant 
transferred  his  stock  of  goods,  fixtures,  etc.,  in  payment  of  certain  debts 
owed  by  him  and  made  a  bill  of  sale  to  the  vendee,  particularly  specify- 
ing the  property  transfeired,  and  in  which  no  mention  was  made  of  his 
book  accounts,  to  sustain  a  transfer  of  the  book  accounts  as  against  un- 
secured creditors,  it  must  be  shown  that  the  accounts  were  transferred 
as  a  part  of  the  same  transaction  witnessed  by  the  bill  of  sale  and  fo^ 
the  same  consideration  or  else  that  the  transfer  was  based  upon  a  new 
and  separate  consideration.    16. 

Book  Accounts — Fkaudulent  TRANSFSBd — Accounting. — Where 
an  insolvent  merchant  transferred  his  stock  of  goods  in  payment  of  cer- 
tain debts  and  it  appears  that  his  book  accounts  which  were  not  men- 
tioned in  the  bill  of  sale  and  for  which  no  consideration  was  paid  were 
transferred  to  the  vendee  and  a  large  amount  of  money  collected  thereon 
by  the  vendee,  the  creditors  of  the  merchant  are  entitled  to  an  account- 
ing by  the  vendee  to  ascertain  what  sums  were  collected  on  the  accounts, 
and  what  other  sums  were  not  collected  which  by  reasonable  diligence 
might  have  been.     lb. 

Mines  and  Mining— Contracts— Bond  and  Lease — ^AssieNMEHT 
—Option. — Plaintiff  owned  a  one-half  interest  in  a  bond  and  lease  of  a 
mine  with  option  to  purchase,  which  it  agreed  to  convey  to  defendant 
in  consideration  of  a  certain  cash  payment  and  an  obligation  ondefMid- 
ant's  part  to  perform  all  the  conditions,  covenants  and  agreements  stip- 
ulated to  be  performed  by  the  lessee  in  the  bond  and  lease  and  to  pay 
the  purchase  price  fixed  in  the  title  bond,  the  time  fixed  for  the  pay- 
ment by  defendant  of  the  purchase  price  being  two  weeks  before  the 
expiration  of  the  bond  and  lease.    The  contract  farther  provided  that 
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if  defeodaot  shonld  fail  to  keep  and  perform  the  covenants  and  agree- 
ments stipalated  to  be  kept  by  the  lessee  in  the  bond  and  lease,  de- 
fendant should  forfeit  the  cash  payment  made  and  all  money  paid  on 
the  bond  or  on  account  of  work  or  improvements  on  the  property  to 
plaintiff  as  liquidated  damages.  Defendant  further  agreed,  in  the  event 
the  bond  was  taken  up,  to  convey  tu  plaintiff  a  one-eighth  interest  in 
the  property.  Held  that  the  contract  between  plaintiff  and  defendant 
was  a  conditional  sale  and  gave  defendant  an  option  to  take  up  the  bond 
or  not,  as  she  chose,  and  having  failed  to  take  up  the  bond  the  cash 
payment  was  forfeited  as  liquidated  damage,  and  that  the  agreement  to 
convey  to  plaintiff  one-eighth  interest  in  the  property  was  conditioned 
upon  defendant  taking  up  the  bond,  and  no  action  could  be  maintained 
by  plaintiff  against  defendant  for  the  value  of  the  one-eighth  interest 
The  Gold  Coin  Mining  and  Leasing  Co.  v.  Oourlay,  317. 

Minks  and  Mining — Contracts — Options. — Plaintiff  and  one  K. 
entered  into  an  agreement  whereby  plaintiff  in  consideration  of  $1.00 
in  cash,  a  certain  sum  to  be  paid  in  ten  days  and  a  payment  every  ninety 
days  thereafter  until  the  entire  purchase  price  should  be  paid,  agreed 
to  sell  to  K.  certain  mining  stock,  a  lease  on  a  mining  claim  and  an  in- 
terest in  a  tunnel  site.  Upon  the  payment  of  the  amount  due  in  ten 
days,  plaintiff  was  to  assign  and  deliver  to  K.  the  lease,  and  the  mining 
stock  and  a  deed  to  the  tunnel  site  were  to  be  placed  in  escrow,  and  as 
each  subsequent  payment  was  made,  a  proportional  part  of  the  stock 
was  to  be  delivered,  and  when  the  entire  amount  was  paid,  the  deed  to 
the  tunnel  site  was  to  be  delivered.  It  was  stipulated  that  the  contract 
was  an  option  to  purchase  all  of  the  property  at  the  price  named,  and 
in  default  of  said  payments  being  made,  the  mining  stock  and  deed 
were  to  be  returned  to  plaintiff.  K.  assigned  the  contract  to  defendant 
who  made  the  payment  stipulated  to  be  made  in  ten  days,  and  the  leaae 
was  assigned  and  delivered  to  defendant,  but  no  fni*ther  payments  were 
made  on  the  contract.  Held^  that  the  contract  was  an  option  to  defend- 
ant to  purchase  all  the  property,  but  as  each  payment  should  be  made 
and  certain  property  should  be  delivered  to  defendant,  as  to  such  prop- 
erty it  would  become  a  completed  sale  and  the  option  would  continue  as 
to  the  balance.  That  the  assignment  and  delivery  of  the  lease  was  a 
complete  transfer,  and  plaintiff  could  not  compel  its  reassignment  upon 
defendant's  default     Hardwick  v.  McClurg  et  aZ.,  354. 

Judgments — Setting  Aside  fob  Want  of  Service — Sale  of 
Property  —  Pleading  —  Defense. — ^Where  a  judgment  is  rendered 
against  a  defendant  without  any  service  of  summons  upon  him,  and 
without  an  appearance  in  or  knowledge  of  the  action  by  defendant,  and 
his  property  has  been  sold  thereunder,  in  an  action  to  set  aside  such 
judgment  and  sale  he  is  not  required  to  allege  in  his  petition  a  defense 
to  the  original  action.  Even  if  he  has  no  defense  to  the  original  action, 
he  has  a  right  to  pay  and  save  his  property.  Keely  v.  The  East  Side 
Improvement  Co.^  365. 
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Judgments — Setting  Aside  for  Want  of  Sebvice— Laobxs. — 
Where  a  defendant  against  wbom  judgment  was  rendered  without  serr- 
ice  of  summons  or  appearanoe,  and  who  had  no  knowledge  of  such 
Judgment  until  some  time  after  his  property  was  sold  thereunder  and  a 
sheriff's  deed  made  to  the  purchaser,  began  suit  to  set  aside  such  judg- 
ment within  ten  months  from  the  date  of  the  sheriff's  deed,  and  there 
was  no  change  in  the  status  of  the  property  as  to  ownership  or  other- 
wise between  the  dates  defendant  obtained  such  knowledge  and  the 
institution  of  the  suit,  he  was  not  guilty  of  laches  in  bringing  his  suit 
to  set  aside  the  judgment     Tb, 

Sams — Redemption  from  Tax  Sale.— Where  a  judgment  was  ren- 
dered without  appearance  by,  or  service  of  summons  upon,  defendant, 
and  defendant's  property  was  sold  thei^eunder,  the  fact  that  the  pur- 
chaser redeemed  the  property  from  a  tax  sale  was  no  defense  to  an  ac- 
tion to  set  aside  such  judgment  and  sale.     lb. 

Attachment — Evidence. — A  merchant  ordered  a  bill  of  goods  but 
before  deliycry  countermanded  the  order.  By  misunderstanding  the 
goods  were  shipped  but  were  set  apart  by  the  merchant  and  his  clerks 
were  directed  not  to  use  the  goods.  The  agent  of  the  shipper  came 
and  received  the  goods  and  made  an  effort  to  sell  them  to  other  parties 
but  failed.  He  then  left  the  goods  with  the  merchant  with  the  under- 
standing that  the  revocation  of  the  order  had  been  accepted  and  that  as 
soon  as  the  agent  could  dispose  of  them  the  merchant  would  ship  them 
to  such  point  as  the  agent  should  direct  Before  they  were  shipped 
they  were  attached  by  creditors  of  the  merchant,  field  that  the  title 
to  the  goods  never  vested  in  the  merchant.  And  in  a  replevin  suit  by 
the  shipper  of  the  goods  against  the  executor  of  the  officer  who  at- 
tached the  goods,  the  agent  of  the  shipper  was  a  competent  witness. 
The  King  Shoe  Co.  v.  Chittenden,  Executor  of  Webb,  441. 

SEWERS: 

Equity  Jurisdiction— Multiplicity  of  Surrs — Injunction— Void 
Assessment. — For  the  purpose  of  preventing  a  multiplicity  of  suits,  a 
court  of  equity  will  take  jurisdiction  of  an  action  by  real  estate  owners 
in  a  sewer  district  in  a  city  suing  on  behalf  of  themselves  and  all  other 
persons  similarly  situated  and  interested,  against  the  city  and  its  treas- 
urer to  restrain  the  enforcement  of  a  void  assessment  of  a  special  tax 
against  their  property  for  the  purpose  of  constructing  a  sewer.  Du- 
mars  et  al.  v.  The  City  of  Denver  et  al.,  375. 

City  Ordinances— Creating  Sewer  District — Expenditure  of 
Money — Publication. — An  ordinance  of  the  city  council  creating  a 
sewer  district  and  authorizing  the  construction  of  a  storm  sewer  therein 
is  not  an  ordinance  authorizing  the  expenditure  of  money  within  the 
meaning  of  section  10,  article  2  of  the  charter  of  the  city  of  Denver  pro- 
viding that  no  bill  or  resolution  authorizing  the  expenditure  of  more 
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than  16,000  shall  be  passed,  untjl  it  has  been  advertised  in  a  newspaper 
for  at  least  five  days.    lb. 

GrriBS  AND  Towns  — Public  Impbovbm£Kts  — Boabd  of  Publio 
WoBKB — Publication  of  Noticb— Void  Assbssmbnt. — The  failure  of 
the  board  of  public  works  of  the  city  of  Denver  to  publish  for  20  days 
in  two  daily  newspapera,  notice  of  the  proposed  construction  of  a  storm 
sewer,  stating  the  extent  of  the  district  to  be  assessed,  the  estimated 
cost,  the  time  and  manner  of  payments  and  the  time  when  a  resolution 
ordering  such  improvement  will  be  considered,  as  requii*ed  by  section  3, 
article  7  of  the  charter  of  said  city,  will  invalidate  an  assessment  of  a 
special  tax  against  the  real  estate  of  such  district  for  the  construction 
of  such  sewer.    16. 

Equity  Jubisdiction— Rbmoving  Cloud  fbom  Titlb— Void  Ab- 
8BS8MBNT  OF  Taxbs. — Where  an  assessment  of  a  special  tax  against  the 
real  estate  of  a  district  for  the  purpose  of  constructing  a  sewer  is  void, 
and  the  defects  which  render  it  void  are  not  of  record,  but  prima  fade 
the  proceedings  are  regular  and  valid  and  sufficient  to  create  a  cloud 
upon  the  title  to  real  estate  in  the  district,  a  court  of  equity  will  assuuM 
jurisdiction  to  restrain  the  enforcement  of  the  assessment,  and  to  re- 
move the  cloud.    lb. 

SPECIFIC  PERFORMANCE:  See  CONTRACTS. 

STATE  LANDS: 

Bonds — Conditions — Pubohabb  of  Statb  Lands — Cbbtificatb. — 
A  condition  in  a  bond  given  by  the  purchaser  of  state  land  whereby  he 
obligated  himself  to  comply  with  all  the  terms  of  the  certificate  of  pur- 
chase makes  such  certificate,  with  its  terms  and  conditions,  a  part  of 
the  bond.     The  People  v.  Clough,  120. 

Samb— Altbbnativb  Conditions — Plbading. — Where  a  bond  given 
by  a  purchaser  of  state  lands  was  conditioned,  inter  alia,  to  pay  the 
residue  of  the  purchase  price  at  the  times  and  in  the  manner  provided 
in  the  certificate  of  purchase  and  that  he  would  faithfully  comply  with 
all  the  terms  of  the  certificate  of  purchase  issued  to  him  by  the  state 
board  of  land  commissioners,  and  the  certificate  of  purchase  contained 
a  provision  that  the  purchaser  agreed  to  make  the  payments  of  the  bal- 
ance of  the  purchase  money  as  therein  stipulated,  or  on  failure  so  to  do, 
to  immediately  vacate  said  premises,  the  bond  was  in  the  alternative 
either  to  pay  or  vacate  the  premises,  and  the  obligor  had  an  option  to 
choose  which  alternative  he  would  perform,  and  in  an  action  on  the 
bond  to  recover  the  purchase  price,  it  was  incumbent  on  plaintiff  to 
allege  and  prove  a  failure  of  performance  of  both  alternative  condi- 
tions,   lb. 

Saub — SuBBBNDBB  OF  PossBSSiON. — Where  a  purchaser  of  state  lands 
executed  a  bond  which  could  be  satisfied  by  either  paying  the  balanoe 
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of  the  purchase  money  or  by  ▼acating  Jihe  premiBes,  a  perfomumoe  of 
the  latter  alternative  did  not  require  a  surrender  to  the  state  of  the 
certificate  of  purchase,  but  required  only  a  surrender  of  the  actual  pos- 
session of  the  land.    lb. 

State  Boabd  of  Land  CommissioicsbS'Leasing  School  Lands— 
Mandamus. — The  action  of  the  state  board  of  land  commissioners  in 
leasing  the  state  school  lands  involves  no  discretionary,  political  or  gov- 
ernmental power  of  the  executive  department,  and  where  the  board 
leased  certain  mineral  school  land  and  afterwards  wrongfully  canceled 
the  lease  and  executed  a  lease  thereof  to  another  party,  an  action  of 
mandamus  may  be  maintained  agaiust  the  board  in  favor  of  the  former 
lessee  to  compel  the  cancellation  of  the  latter  lease  and  reinstatement 
of  the  former.  The  State  Board  qf  Land  Comrs,  et  oL  v.  Carpenter  et  a2., 
486. 

Same — Cebtiobabi. — Where  the  state  board  of  land  commissioners 
wrongfully  canceled  a  lease  of  state  school  lands  on  the  ground  that  the 
rent  was  delinquent,  when  in  fact  it  was  not,  and  executed  a  lease  thereof 
to  another  party,  the  act  was  not  judicial  in  its  nature  and  is  not  sub- 
ject to  review  on  certiorari.  Mandamus  and  not  certiorari  is  the  proper 
remedy  to  enforce  the  rights  of  the  former  lessee.    lb, 

Landlobd  and  Tenant— Exbcdtion  op  Contbact— Possession.— 
The  taking  possession  of  and  occupying  the  demised  premises  of  the 
lease  by  a  lessee  is  an  acceptance  of  the  lease  and  equivalent  to  an  exe- 
cution of  the  instrument  itself,  and  a  failure  of  the  lessee  under  such 
circumstances  to  sign  the  lease  does  not  invalidate  the  contract.    lb, 

STATUTORY  CONSTRUCTION: 

Attachment — Continuance — Justice  of  the  Peace. — Seuion 
Laws,  1897,  section  2,  page  113,  which  provides  that  in  cases  of  attach- 
ment before  justices  of  the  peace,  upon  the  return  day  of  the  summons 
the  justice  shall  continue  the  hearing  for  twenty  days  is  solely  for  the 
benefit  of  defendant's  creditors  other  than  the  plaintiff,  to  give  them 
an  opportunity  to  come  in  and  prorate  with  the  plaintiff,  and  a  failure 
of  a  justice  of  the  peace  to  comply  with  said  statute  does  not  prejudioe 
defendant's  rights  and  he  has  no  right  to  object  thereto.  Paul  v. 
Rooke^  44. 

Pabtnebship— Recobding  Names  of  Pabtnebs — Right  to  Sub. — 
The  act  of  March  81,  1897,  requiring  partnerships  doing  business  under 
any  name  other  than  the  personal  names  of  the  constituent  members, 
in  order  to  prosecute  suits  for  the  collection  of  debts  due  them,  to  file 
for  record  with  the  county  recorder  an  affidavit  setting  forth  the  fnU 
Christian  and  surnames  of  all  the  members  of  the  partnership,  does 
not  apply  to  a  partnership  of  two  members  doing  business  under  a 
name  composed  of  the  surnames  of  the  partners.  Smith  et  al.  o.  StiuJblbe 
et  ai.,  ISO. 
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Fbaud  and  Deceit.— The  act  of  1897  (Session  Laws,  1897,  page  262) 
making  it  a  misdemeanor  for  one  who  purchases  goods  upon  credit, 
and  before  paying  therefor,  to  sell,  hypothecate,  pledge  or  otherwise 
dispose  of  the  same  out  of  the  usual  course  of  business,  and  with  in- 
tent to  cheat  or  defraud  the  vendor,  was  not  intended  to  have  any 
effect  in  the  determination  of  the  validity  or  invalidity  of  any  contract 
of  sale,  and  does  not  prevent  the  preference  of  a  bona  fide  creditor 
having  no  notice  of  the  fraudulent  intent  of  the  debtor.  NicholU  v. 
Mc Shane  et  al.,  165. 

City  Aldermen— Tebm  of  Office — Pbesumption. — In  the  con- 
struction of  a  statute  it  will  not  be  presumed  that  the  legislature  in- 
tended that  city  aldermen  should  hold  over  beyond  the  expiration  of 
their  terms  until  their  successors  are  elected  unless  such  intent  is 
clearly  expressed  or  is  necessarily  implied  in  order  to  carry  on  the 
municipal  government.     Harris  v.  Chambers  et  a2.,  250. 

Physicians  and  Sub&rons — Certificate — Record. — Section  3554, 
Mills^  Ann.  Stats.,  providing  that  every  person  holding  a  certificate 
from  the  state  board  of  medical  examiners  should  have  it  recorded  in 
the  county  in  which  he  resides  and  in  case  of  removal  to  another 
county  that  it  shall  be  recorded  in  such  county,  was  not  intended  to 
require  a  physician  to  record  such  certificate  in  every  county  into 
which  he  might  be  called  to  practice  his  profession.  RUey  v»  Collins, 
280. 

Same — Authority  to  Practice — Suit  for  Fees.— Anyone  holding 

•a  certificate  from  the  state  board  of  medical  examiners  is  authorized  to 

practice  medicine  in  the  state  and  may  maintain  a  suit  for  fees  for  his 

services  whether  such  certificate  be  recorded  as  provided  in  section  3554, 

Mills*  Ann.  Stats.,  or  not.     lb. 

Coal  Mine  Inspector- Term  of  Office. — The  term  of  office  of  coal 
mine  inspector  is  not  fixed  by  the  statute  providing  for  the  appointment 
of  such  officer,  but  is  controlled  by  the  act  of  March  23,  1885  (Session 
Laws,  1885,  p.  330;  Mills*  Ann.  Stats,  sec.  1582)  and  commences  on  the 
first  Wednesday  of  April  next  after  his  appointment  and  continues  for 
two  years.     The  People  ex  rel,  Simpson  v.  Denman,  337. 

Mechanics*  Liens. — A  mechanics*  lien  statute  should  be  liberally 
construed  as  to  the  i-emedial  portion  of  it,  but  it  must  be  strictly  con- 
strued in  determining  the  question  as  to  whether  or  not  the  right  to  a 
lien  exists.  Lindemann  v.  The  Belden  Consolidated  Mining  and  Milling 
Co.,  342. 

Landlord  and  Tenant- Lien  for  Rent. — Section  2854,  Mills* 
Ann.  Stats.,  giving  to  hotel  and  boarding  house  keepers  and  other  per- 
sons a  lien  on  the  baggage  and  furniture  of  their  guests  and  tenants  for 
rent,  does  not  give  to  the  lessor  of  an  office  room  a  lien  on  his  tenant's 
furniture  for  the  rent  of  the  office.     Morse  et  al.  v.  Morrison,  449. 

Justice  of  the  Peace— Special  Constable — Appointment  with- 
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OUT  Seal  Ikvalid.— The  statute  authorizing  the  appointment  of  a 
special  constable  by  a  Justice  of  the  peace  requires  the  appointment  to 
be  by  a  written  indorsement  under  the  seal  of  the  justice  on  the  back 
of  the  process  to  be  served,  and  an  appointment  not  under  seal  and  with- 
out any  scroll  for  seal  attached  to  the  signature  of  the  justice  was  in- 
valid, and  the  service  of  process  by  such  special  constable  was  void. 
Bruce  v.  Endieott,  606. 

Insank  Fsmalb — CcjSTODT. — The  statute  requiring  that  a  female  lun- 
atic, in  the  absence  of  some  member  of  her  family,  shall  be  accompanied 
to  the  insane  asylum  by  a  female  attendant  does  not  require  the  county 
court  to  commit  such  female  patient  to  a  female  custodian  when  re- 
tained in  the  county  of  her  commitment,  and  the  county  court  has  au- 
thority to  commit  such  patient  to  the  custody  of  the  sheriff.  The  Board 
<tf  County  Comrs.  qf  Oarfleld  County  v.  Adorns^  513. 

SUMMONS: 

Pbaotiob  Before  Justiob  or  the  Peace — AppEABAHGS.^In  an  ac- 
tion before  a  justice  where  the  defendant  was  not  served  with  summons, 
but  upon  the  return  day  he  wrote  a  letter  to  the  justice  of  the  peace 
applying  for  continuance  of  the  case  which  was  granted,  the  application 
for  continuance  was  a  general  appearance  and  waived  any  defect  in  the 
summons  or  the  service.    Paul  v.  Rooks^  44. 

Practice  Before  Justice  of  the  Peace — Appeal — Appeabahcb. 
— An  appeal  by  a  defendant  from  the  judgment  of  a  justice  of  the  peace 
gives  jurisdiction  of  the  person  and  waives  all  defects  in  the  summons 
or  service  thereof,    ib. 

SUNDAY: 

Cities  and  Towns— Ordinawcbs — Publication — Sunday  Papers. 
— Under  article  2,  section  8  of  the  charter  of  the  city  of  Denver  provid- 
ing that  ^*  DO  ordinance  shall  take  effect  until  published  in  some  news- 
paper of  genei-al  circulation,  published  in  the  city  of  Denver,  or  in  book 
or  pamphlet  form  by  authority  of  the  city  council,*^  a  city  ordinance 
creating  a  sewer  district  and  authorizing  the  construction  of  a  storm 
sewer  is  not  invalid  because  it  was  published  only  once  and  in  the  Sun- 
day issue  of  a  daily  paper.  Dumars  et  al,  v.  The  City  of  Denver  et  oi., 
875. 

TAXES  AND  TAXATION: 

Mandamus — Tax  Levy — Demand. — In  an  action  of  mandamus  to 
compel  a  board  of  county  commissioners  to  levy  a  tax  to  pay  a  judg- 
ment against  the  county  where  the  only  evidence  of  a  demand  on  the 
board  to  levy  such  tax  and  the  refusal  of  the  board  to  make  the  levy 
was  of  a  demand  and  refusal  made  after  the  petition  had  been  verified 
and  filed  and  the  action  commenced,  it  was  not  proof  of  the  demand 
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and  refusal  alleged  in  the  petition  and  was  insufficient  to  sustain  the 
action.  The  Board  of  County  Commissioners  cf  Grand  County  v,  T%e 
People,  215. 

GouNTT  Wasbants — ACTION  UPON — MANDAMUS. — An  actiou  for  a 
money  judgment  cannot  be  maintained  against  a  county  upon  a  county 
warrant.  Mandamus  is  the  proper  remedy  whether  the  money  appli- 
cable to  the  payment  of  the  warrant  has  been  collected  and  its  payment 
refused,  or  whether  the  board  of  commissioners  failed  to  levy  the  proper 
tax  from  which  the  warrant  could  be  paid,  in  the  one  case  against  the 
treasurer  to  compel  payment  and  in  the  other  against  the  board  to 
compel  the  levy  of  the  tax.    lb. 

Failure  to  Collect — Action  on  Tbbasubbb's  Bond — Pleading 
— Liens. — In  an  action  on  a  county  treasurer's  bond,  the  complaint  al* 
leged  that  the  treasurer  had  failed  and  refused  to  collect  certain  interest 
due  on  delinquent  taxes,  and  had  issued  his  receipts  in  full  for  the  taxes 
and  had  made  entdes  on  the  tax  rolls  showing  said  taxes  to  have  been 
paid  in  full  notwithstanding  such  interest  was  then  due  and  unpaid,  and 
that  by  reason  thereof  said  interest  had  ceased  to  be  a  lien  on  the  prop- 
erty and  the  county  had  been  deprived  of  the  means  and  ability  to  col- 
lect the  same.  Held  that  the  complaint  failed  to  state  a  cause  of  action. 
That  the  allegation  that  the  interest  had  ceased  to  be  a  lien  was  but  a 
legal  conclusion.  That  the  issuance  of  a  receipt  and  entry  of  payment 
in  full  upon  the  rolls  would  not  of  itself  discharge  the  lien.  And  that 
if  the  lien  had  been  discharged,  in  the  absence  of  an  allegation  that  the  tax 
had  not  been  collected  from  other  property,  the  complaint  fails  to  show 
any  damage  sustained  by  the  county  or  breach  in  the  conditions  of  the 
bond.  The  People  ex  rel.  Commissioners  qf  Ouray  County  v.  Myers  ei 
al,  871, 

BkjUITY    JUBIBDICTION  —  MULTIPLICITY    OF    SUITS  — INJUNCTION  — 

Seweb  Taxes — Void  Assessment.— For  the  purpose  of  preventing  a 
multiplicity  of  suits,  a  court  of  equity  will  take  jurisdiction  of  an  action 
by  real  estate  owners  in  a  sewer  district  in  a  city  suing  on  behalf  of 
themselves  and  all  other  persons  similarly  situated  and  interested, 
against  the  city  and  its  treasurer  to  restrain  the  enforcement  of  a  void 
assessment  of  a  special  tax  against  their  property  for  the  purpose  of 
constructing  a  sewer.    Dumars  et  al  v.  The  City  cf  Denver  et  af.,  375. 

Cities  and  Towns — Public  Impbovembnts  —  Boabd  of  Public 
WoBKs— Publication  of  Notice— Void  Assessment.— The  failure  of 
the  board  of  public  works  of  the  city  of  Denver  to  publish  for  20  days 
in  two  daily  newspapers,  notice  of  the  proposed  construction  of  a  storm 
sewer,  stating  the  extent  of  the  district  to  be  assessed,  the  estimated 
cost,  the  time  and  manner  of  payments  and  the  time  when  a  resolution 
ordering  such  improvement  will  be  considered,  as  required  by  section  3, 
article  7  of  the  charter  of  said  city,  will  invalidate  an  assessment  of  a 
special  tax  against  the  real  estate  of  such  district  for  the  construction  of 
such  sewer.    Ih. 
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Equity  Jurisdiction —  Removing  Cloud  from  Title— Void  Aa- 
BBSSMENTOF  TAXES. — Where  an  assessment  of  a  special  tax  against  the 
real  estate  of  a  district  for  the  purpose  of  constructing  a  sewer  is  void, 
and  the  defects  which  render  it  void  are  not  of  record,  hut  prima  facie^ 
the  proceedings  are  regular  and  valid  and  sufficient  to  create  a  cloud 
upon  the  title  to  real  estsite  in  the  district,  a  court  of  equity  will  assume 
jurisdiction  to  restrain  the  enforcement  of  the  assessment,  and  to  remove 
the  cloud.    16. 

Injunction — Void  Taxes— Tf.ndek.— Where  a  special  assessment 
against  real  estate  for  public  iiuprovements  is  totally  void,  owners  of 
property  affected  are  not  requited  to  pay  or  tender  any  part  of  the  tax 
hefore  hringing  an  action  to  restrain  the  enforcement  of  such  void  as- 
sessment    lb, 

TITLE  BONDS: 

MoBTOAeEs—FoBECLOsuRE.— Defendant  executed  to  plaintiff  his 
promissory  note  and  at  same  time  caused  certain  lands  to  be  conveyed 
to  plaintiff  by  a  building  and  loan  association  to  secure  the  note.  Plain-, 
tiff  executed  to  defendant  a  bond  for  title  to  the  land  conditioned  upon 
the  payment  of  the  note  and  further  conditioned  that  upon  defendant's 
failure  to  pay  the  note,  plaintiff  should  be  dischai'ged  from  any  liability 
to  convey  said  land  to  defendant,  or  if  she  preferred  might  enforce  the 
payment  of  the  note,  and  it  was  further  pix>vided  in  the  bond  that  if 
any  proceedings  in  court  should  be  uecessat7  on  the  foreclosure  of  the 
bond,  plaintiff  should  recover  a  reasonable  attorney's  fee.  It  appeared 
on  the  face  of  the  papers  that  the  note,  deed  and  title  bond  were  parts 
of  one  and  the  same  transaction.  Held  that  the  deed  and  title  bond 
were  in  effect  a  mortgage  from  defendant  to  plaintiff  to  secure  the  note, 
and  in  an  equitable  action  for  foreclosure  it  was  immaterial  that  the 
grantee  in  the  bond  was  not  the  same  as  the  grantor  in  the  deed. 
Borcherdt  t.  Favor,  406. 

TBOVER: 

Pleading — Fraud  and  Deceit.— An  allegation  of  fraud  and  deceit 
is  material  to  justify  an  execution  against  the  person,  but  is  not  es- 
sential to  a  cause  of  action  in  trover.  Benson  v.  Eli,  AdministrcUor, 
494. 

Trover  and  Conversion — Title  to  Stolen  Money—Identity. — 
Where  a  person  was  robbed  of  certain  money  and  upon  arrest  of  the 
robber  the  officer  recovered  most  of  the  money,  the  money  so  ^covered 
while  in  the  hands  of  the  officer  was  not  in  the  channels  of  trade  so  as 
to  exempt  it  from  the  rule  that  **  except  by  a  sale  in  market  overt,  no 
one  can  give  a  better  title  to  peraonal  property  than  he  has  himself." 
And  the  attorney  for  the  robber  having  obtained  a  judgment  for  his 
fees  and  part  of  the  money  being  paid  over  to  him  on  execution,  be  ac- 
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quired  no  better  title  than  the  judgment  debtor  had,  and  an  action  of 
trover  would  lie  against  the  attorney  by  the  person  from  whom  the 
money  was  taken,  and  if  he  could  show  that  the  money  seized  on  exe- 
cution by  the  attorney  or  any  part  of  it  was  the  identical  money  taken 
from  him  by  the  robber,  he  was  entitled  to  recover  to  the  amount  so 
Identified.     lb. 

Same — Instructions. — Where  a  pereon  was  robbed  of  certain  money 
and  upon  the  arrest  of  the  robber  part  of  the  money  was  recovered  by 
the  ofScer,  part  of  which  was  paid  over  to  the  attorney  of  the  robber  on 
an  execution  against  the  robber  for  his  fees,  in  an  action  by  the  party 
robbed  against  tlie  attorney  to  recover  the  money,  the  question  of  the 
identity  of  the  money  was  a  question  of  fact  for  the  jury,  and  it  was 
error  for  the  court  to  assume  in  his  instructions  that  the  money  in  the 
hands  of  the  officer  was  the  identical  money  taken  from  plaintiff.    lb. 

Same. — Where  a  person  was  robbed  of  certain  money  and  upon  the 
arrest  of  the  robber  most  of  tlie  money  was  recovered  by  the  officer,, 
and  the  attorney  for  the  robber  having  assigned  part  of  his  fees  recov- 
ered a  judgment  against  the  robber  for  the  balance,  and  his  assignees 
recovered  judgments  for  the  amounts  assigned,  and  executions  having 
been  issued  on  the  judgments  the  money  was  paid  over  to  the  several 
judgment  creditors,  in  an  action  by  the  person  robbed  against  the  at- 
torney to  recover  the  money,  defendant  was  only  liable  for  the  amount 
shown  to  have  been  converted  by  him,  and  where  there  was  no  evidence 
that  defendant  received  or  converted  the  amount  paid  to  his  assignees, 
it  was  error  to  instruct  the  jury  that  in  the  event  of  a  verdict  for  plain- 
tiff it  must  be  in  the  sum  of  the  amounts  paid  to  defendant  and  his  as- 
signees. It  was  also  a  question  for  the  jury  to  determine  whether  all 
or  part  of  the  money  paid  on  the  executions  was  the  money  taken  from 
plaintiff.    16. 

Pleading— Description  of  Money. — In  an  action  of  trover  to  re- 
cover money  alleged  to  have  been  taken  from  plaintiff  by  robbery  and 
to  have  been  received  and  converted  by  defendant,  a  description  in  the 
complaint  of  the  money  as  **  lawful  money  of  the  United  States,  bank' 
notes  and  other  current  bills,  the  particular  description  and  denomina- 
tions of  which  are  to  this  plaintiff  unknown,^'  and  giving  the  value,  i» 
sufficient.    lb, 

TRUSTS  AND  TRUSTEES: 

Limitation  —  Contracts  —  Fraud.  —  Plaintiff  brought  action  to 
compel  defendants  to  transfer  to  him  certain  shares  in  a  mining  com- 
pany, and  alleged  that  plaintiff  and  defendants  entered  into  an  agree- 
ment in  writing  to  organize  a  mining  corporation,  certain  of  the  shares 
to  be  retained  in  the  treasury  of  the  company  and  the  balance  to 
be  distributed  amongst  the  parties  to  the  contract;  that  a  certain 
number  of  shares  were  to  be  allotted  to  plaintiff  in  consideration  of 
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Mr^ioes  already  rendered  by  him  to  the  other  parties,  and  senrioes  to 
be  rendered  to  the  corporation;  that  a  certificate  of  incorporation  was 
prepared  in  conformity  with  the  agreement  and  was  executed  by  all 
the  parties;  that  certain  of  the  defendants  executed  to  plaintiff  as 
trustee  a  deed  to  their  mining  property  to  be  by  him  conyeyed  to  the 
corporation  upon  the  issue  and  delivery  to  him  of  the  entire  stock  of 
the  corporation  in  trust  for  the  parties-  entitled  to  it;  that  plaintiff 
dellTered  the  agreement,  certificate  and  deed  to  an  attorney  who  was 
acting  -for  all  the  parties;  that  defendants,  without  the  knowledge  or 
consent  of  plaintiff,  obtained  possession  of  the  papers  left  with  the  at- 
torney and  destroyed  or  concealed  them  and  made  another  agreement 
amongst  themselves  leaving  plaintiff  out  and  executed  another  certifi- 
cate of  incorporation  the  same  as  the  first,  except  it  did  not  contain 
plaintiff^s  name,  and  perfected  tlie  organization  of  the  company,  divid- 
ing the  stock  not  placed  in  the  treasuiy,  including  the  shares  to  which 
plaintiff  was  entitled,  amongst  themselves.  Held  that  the  cause  of 
action  stated  is  not  one  for  relief  on  the  ground  of  fraud  that  would  be 
barred  in  three  years  under  section  12  of  the  statute  of  limitation  (Mills* 
Ann.  Stats,  sec.  2911)  but  is  one  arising  out  of  a  trust  relation  and  is 
subject  to  section  13  of  the  statute  of  limitation  (Mills'  Ann.  Stat, 
sec.  2912).     FarrU  v.  Wirt  et  al,  1. 

CoBPOBATioNs — DIRECTORS  —  Stocxholdbbs. — The  directors  of  a 
corporation  occupy  the  position  of  trustees  for  the  stockholders  and 
their  conduct  with  reference  to,  and  dealings  with,  the  corporate  prop- 
erty is  subject  to  the  closest  scrutiny,  and  the  utmost  good  faith  is  re- 
quired in  the  exercise  of  the  powers  conferred  upon  them.  Mackey  o. 
Burns  et  al,,  6. 

Sams — Contracts.— Where  the  individual  directors  of  a  mining  com- 
pany purchased  sevei'al  conflicting  claims  for  which  they  agreed  to  de- 
liver to  the  owners  of  the  claims  as  part  of  the  purchase  price,  within 
a  certain  time,  a  certain  number  of  the  shares  of  the  capital  stock  of 
the  company,  the  fact  that  the  individual  directors  when  purchasing 
the  claims  stated  that  they  intended  to  convey  the  claims  to  the  com- 
pany, and  at  the  request  of  the  owners  stipulated  in  writing  that  they 
would  so  convey  them,  did  not  constitute  the  directors  ti'ustees  of  the 
company  in  the  purchase,  unless  in  fact  the  directors  were  acting  for  and 
by  authority  of  the  company,  so  as  to  make  the  sale  of  the  claims  a 
transaction  between  the  owners  of  the  claims  and  the  company  that 
would  make  the  claim  owners  equitable  share  owners  in  the  company. 
Neither  did  a  resolution  adopted  by  the  board  of  directors  after  the 
property  had  been  purchased  by  the  individual  directors,  authorizing 
the  president  and  secretary  of  the  company  to  purchase  the  claims 
**from  the  present  owners'*  and  to  issue  in  payment  therefor  treasury 
stock  of  the  company,  a  certain  amount  in  lieu  of  the  cash  paid  by  the 
purchasers  and  a  certain  other  amount  given  in  payment  of  the  claims 
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by  the  purchaaers,  make  the  original  owners  of  the  claims  equitable 
share  owners  in  the  company.    lb, 

Attaohmbnt— Liens — Unbbcobded  Title.— An  attachment  lien  ac- 
quired without  knowledge  of  the  existence  of  an  outstanding  unrecorded 
interest  in  land  is  superior  to  such  outstanding  interest,  whether  it 
rests  in  a  resulting  trust  or  in  a  deed.  Perkins  et  al.  <u  Executors  v. 
Adams  et  cU.,  96. 

Same — Estates  of  DECEDEirrs. — Where  two  executors  of  an  estate 
loaned  money  of  the  estate,  taking  a  note  payable  to  them  as  executors 
and  secured  by  a  deed  of  trust  on  real  estate,  and  default  being  made 
the  executors  requested  the  foreclosure  of  the  deed  of  trust,  and  at  the 
foreclosure  sale  one  of  the  executors  bid  in  the  property,  in  reality  for 
the  estate,  and  the  purchase  price  was  credited  on  the  note,  but  the 
trustee's  deed  conveyed  the  property  to  him  in  his  individual  capacity 
and  name,  reciting  that  he  was  the  highest  and  best  bidder  and  acknowl- 
edging receipt  of  the  purchase  price,  which  deed  was  duly  recorded, 
attaching  creditors  of  the  individual  executor  who  had  no  actual  notice 
that  the  property  was  purchased  for  the  estate  and  who  levied  upon  the 
property  as  the  property  of  the  individual  executor  and  for  his  indi- 
vidual debt  acquired  a  lien  superior  to  the  equitable  title  of  the  estate.  lb. 

WATER  RIGHTS: 

CoirrBACTS — Construction  of  Ditch.— Phiintiff  contracted  with 
defendant  to  enlarge  and  complete  a  ditch  to  carry  water  from  a  certain 
river  to  defendant's  placer  mine  and  to  build  a  dam  across  the  river 
that  would  at  all  times  cause  a  sufficient  amount  of  the  water  of  the 
river  to  flow  into  the  ditch  to  fill  the  same,  and  guaranteed  that  a  full 
head  of  water  should  flow  through  the  ditch  for  its  entire  length  for  a 
period  of  thirty  days  after  its  completion,  stating  what  was  to  be  under- 
stood as  a  full  head  of  water.  Because  of  a  scarcity  of  water  in  the 
stream  a  full  head  could  not  l>e  turned  into  the  ditch  when  completed. 
Held  that  the  guarantee  in  the  contract  was  not  that  the  stream  would 
supply  the  amount  of  water,  but  only  that  the  ditch  should  be  capable 
of  conveying  a  full  head  of  water  from  the  Hver  to  the  mine  if  there 
was  sufficient  water  in  the  river  to  supply  the  amount.  And  that  plain- 
tiff having  turned  into  the  ditch  all  the  water  of  the  river  and  kept  the 
same  running  therein  for  thirty  days,  he  had  sufficiently  complied  with 
that  part  of  his  contract.  Flick  v.  Tfie  Hahn's  Peak  and  Elk  Biver 
Canal  and  Placer  Mining  Co,j  485. 

Same — Coxstbuction  of  Contract. — Plaintiff  contracted  with  de- 
fendant to  enlarge  and  complete  a  ditch  of  certain  dimensions  and  a 
dam  to  turn  the  water  of  the  river  into  the  ditch,  and  guaranteed  that 
a  full  head  of  water  should  flow  through  the  entire  length  of  the  ditch 
for  thirty  days  immediately  after  completion.  After  the  completion  of 
the  ditch  and  before  the  commencement  of  an  action  by  plaintiff  to  en- 
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86nrio6B  already  rendered  by  him  to  the  other  parties,  and  senrioet  to 
be  rendered  to  the  corporation;  that  a  certificate  of  incorporation  was 
prepared  in  conformity  with  the  agreement  and  was  executed  by  all 
the  parties;  that  ceilain  of  the  defendants  executed  to  plaintiff  as 
trustee  a  deed  to  their  mining  propeity  to  be  by  him  conyeyed  to  the 
corporation  upon  the  issue  and  delivery  to  him  of  the  entire  stock  of 
the  corporation  in  trust  for  the  parties  entitled  to  it;  that  plaintiff 
delivered  the  agreement,  certificate  and  deed  to  an  attoniey  who  was 
acting  'for  all  the  parties;  that  defendants,  without  the  knowledge  or 
consent  of  plaintiff,  obtained  possession  of  the  papers  left  with  the  at- 
torney and  destroyed  or  concealed  them  and  made  another  agreement 
amongst  themselves  leaving  plaintiff  out  and  executed  another  certifi- 
cate of  incorporation  the  same  as  the  first,  except  it  did  not  contain 
plaintiff^s  name,  and  perfected  tlie  organization  of  the  company,  divid- 
ing the  stock  not  placed  in  the  treasuiy,  including  the  shares  to  which 
plaintiff  was  entitled,  amongst  themselves.  Held  that  the  cause  of 
action  stated  is  not  one  for  i-elief  on  tlie  ground  of  fraud  that  would  be 
barred  in  three  years  under  section  12  of  the  statute  of  limitation  (Mills* 
Ann.  Stats,  sec.  2911)  but  is  one  arising  out  of  a  trust  relation  and  is 
subject  to  section  13  of  the  statute  of  limitation  (Mills*  Ann.  Stat, 
sec.  2912).     Farris  v.  Wirt  et  aly  1. 

CoBPORATiONs — DiBECTOBS  —  STOCKHOLDERS. — The  dircctoxs  of  a 
corporation  occupy  the  position  of  trustees  for  the  stockholders  and 
their  conduct  with  reference  to,  and  dealings  with,  the  corporate  prop- 
erty is  subject  to  the  closest  scrutiny,  and  the  utmost  good  fftith  is  re- 
quired in  the  exercise  of  the  powers  conferred  upon  them.  Maekey  9. 
Burns  et  a2.,  6. 

Same — Contbactb.— Where  the  individual  directors  of  a  mining  com- 
pany purchased  several  conflicting  claims  for  which  they  agreed  to  de- 
liver to  the  owners  of  the  claims  as  part  of  the  purchase  price,  within 
a  certain  time,  a  certain  number  of  the  shares  of  the  capital  stock  of 
the  company,  the  fact  that  the  individual  directors  when  purchasing 
the  claims  stated  that  they  intended  to  convey  the  claims  to  the  com- 
pany, and  at  the  request  of  the  owners  stipulated  in  writing  that  they 
would  so  convey  them,  did  not  constitute  the  directors  trustees  of  the 
company  in  the  purchase,  unless  in  fact  the  directors  were  acting  for  and 
by  authority  of  the  company,  so  as  to  make  the  sale  of  the  claims  a 
transaction  between  the  owners  of  the  claims  and  the  company  that 
would  make  the  claim  owners  equitable  share  owners  in  the  company. 
Neither  did  a  resolution  adopted  by  the  board  of  directors  after  the 
property  had  been  purchased  by  the  individual  directors,  authorising 
the  president  and  secretary  of  the  company  to  purchase  the  claims 
*'  from  the  present  owners'*  and  to  issue  in  payment  therefor  treasury 
stock  of  the  company,  a  certain  amount  in  lieu  of  the  cash  paid  by  the 
purchasers  and  a  certain  other  amount  given  in  payment  of  the  claiina 
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by  the  purohasers,  make  the  original  owners  of  the  claims  equitable 
share  owners  in  the  company.    lb. 

Attaohmbnt — Liens — Ukbbcobded  Titlb.— An  attachment  lien  ac- 
quired without  knowledge  of  the  existence  of  an  outstanding  unrecorded 
interest  in  land  is  superior  to  such  outstanding  interest,  whether  it 
rests  in  a  resulting  trust  or  in  a  deed.  Perkins  et  al.  as  Executors  v. 
Adams  et  ol.,  96. 

Samb — Estates  of  Dbcbdbkts.— Where  two  executors  of  an  estate 
loaned  money  of  the  estate,  taking  a  note  payable  to  them  as  executors 
and  secured  by  a  deed  of  trust  on  real  estate,  and  default  being  made 
the  executors  requested  the  foreclosure  of  the  deed  of  trust,  and  at  the 
foreclosure  sale  one  of  the  executors  bid  in  the  property,  in  reality  for 
the  estate,  and  the  purchase  price  was  credited  on  the  note,  but  the 
trustee's  deed  conveyed  the  property  to  him  in  his  individual  capacity 
and  name,  reciting  that  he  was  the  highest  and  best  bidder  and  acknowl- 
edging receipt  of  the  purchase  price,  which  deed  was  duly  recorded, 
attaching  creditors  of  the  individual  executor  who  had  no  actual  notice 
that  the  property  was  purchased  for  the  estate  and  who  levied  upon  the 
property  as  the  property  of  the  individual  executor  and  for  his  indl* 
vidual  debt  acquired  a  lien  superior  to  the  equitable  title  of  the  estate.  lb, 

WATER  RIGHTS: 

Contbacts — CoNSTBUCTiON  OF  DiTCH.— Plaintiff  contracted  with 
defendant  to  enlarge  and  complete  a  ditch  to  carry  water  from  a  certain 
river  to  defendant's  placer  mine  and  to  build  a  dam  across  the  river 
that  would  at  all  times  cause  a  sufficient  amount  of  the  water  of  the 
river  to  flow  into  the  ditch  to  fill  the  same,  and  guaranteed  that  a  full 
head  of  water  should  flow  through  the  ditch  for  its  entire  length  for  a 
period  of  thirty  days  after  its  completion,  stating  what  was  to  be  under- 
stood  as  a  full  head  of  water.  Because  of  a  scarcity  of  water  In  the 
stream  a  full  head  could  not  be  turned  into  the  ditch  when  completed. 
Held  that  the  guarantee  in  the  contract  was  not  that  the  sti*eam  would 
supply  the  amount  of  water,  but  only  that  the  ditch  should  be  capable 
of  conveying  a  full  head  of  water  from  the  river  to  the  mine  if  there 
was  sufficient  water  in  the  river  to  supply  the  amount.  And  that  plain- 
tiff having  turned  into  the  ditch  all  the  water  of  the  river  and  kept  the 
same  running  therein  for  thirty  days,  he  had  sufficiently  complied  with 
that  part  of  his  contract.  Flick  ».  The  Hahn's  Peak  and  Elk  ^iver 
Canal  and  Placer  Mining  Co.,  485. 

Same— CoNSTBUCTioN  of  Contbact.— Plaintiff  contracted  with  de- 
fendant to  enlarge  and  complete  a  ditch  of  certain  dimensions  and  a 
dam  to  turn  the  water  of  the  river  into  the  ditch,  and  guaranteed  that 
a  full  head  of  water  should  flow  through  the  entire  length  of  the  ditch 
for  thirty  days  immediately  after  completion.  After  the  completion  of 
the  ditch  and  before  the  commencement  of  an  action  by  plaintiff  to  en- 
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of  the  purchase  money  or  by  vacating  ^e  premiseB,  a  perfomuuioe  of 
the  latter  alternative  did  not  require  a  surrender  to  the  atate  of  the 
certificate  of  purchase,  but  i*equired  only  a  surrender  of  the  actual  pos- 
session of  the  land.    lb. 

State  Boabd  of  Land  CoMMissioraBS — Leasing  School  Lands — 
Mandamus. — The  action  of  the  state  board  of  land  commissioners  in 
leasing  the  state  school  lands  involves  no  discretionary,  political  or  gov- 
ernmental power  of  the  executive  department,  and  where  the  board 
leased  certain  mineral  school  land  and  afterwards  wrongfully  canceled 
the  lease  and  executed  a  lease  thereof  to  another  party,  an  action  of 
mandamus  may  be  maintained  against  the  board  in  favor  of  the  former 
lessee  to  compel  the  cancellation  of  the  latter  lease  and  reinstatement 
of  the  former.  The  State  Board  cf  Land  Comre,  et  aU  v.  Carpenter  et  a(., 
486. 

Same — Cebtiobabi. — Where  the  state  board  of  land  commissioners 
wrongfully  canceled  a  lease  of  state  school  lands  on  the  ground  that  the 
rent  was  delinquent,  when  in  fact  it  was  not,  and  executed  a  lease  thereof 
to  another  party,  the  act  was  not  judicial  in  its  nature  and  is  not  sub- 
ject to  review  on  certiorari.  Mandamus  and  not  certiorari  is  the  proper 
remedy  to  enforce  the  rights  of  the  former  lessee.    lb. 

Landlord  and  Tenant— Execution  op  Contbact— Possession. — 
The  taking  possession  of  and  occupying  the  demised  premises  of  the 
lease  by  a  lessee  is  an  acceptance  of  the  lease  and  equivalent  to  an  exe- 
cution of  the  instrument  itself,  and  a  failure  of  the  lessee  under  such 
circumstances  to  sign  the  lease  does  not  invalidate  the  contract.    lb. 

STATUTORY  CONSTRUCTION: 

Attachment — Continuance — Justice  of  the  Peace. — Session 
Laws,  1807,  section  2,  page  113,  which  provides  that  in  cases  of  attach- 
ment before  justices  of  the  peace,  upon  the  return  day  of  the  summons 
the  justice  shall  continue  the  hearing  for  twenty  days  is  solely  for  the 
benefit  of  defendant's  creditors  other  than  the  plaintifE,  to  give  them 
an  opportunity  to  come  in  and  prorate  with  the  plaintiff,  and  a  failure 
of  a  justice  of  the  peace  to  comply  with  said  statute  does  not  prejudice 
defendant's  rights  and  he  has  no  right  to  object  thereto.  Paul  v. 
Rooke,  44. 

Pabtnebship— Recobdino  Names  of  Pabtnebs— Right  to  Sub. — 
The  act  of  March  81,  1897,  requiring  partnerships  doing  business  under 
any  name  other  than  the  personal  names  of  the  constituent  members, 
in  order  to  prosecute  suits  for  the  collection  of  debts  due  them,  to  file 
for  record  with  the  county  recorder  an  affidavit  setting  forth  the  full 
Christian  and  surnames  of  all  the  members  of  the  partnership,  does 
not  apply  to  a  partnership  of  two  members  doing  business  under  a 
name  composed  of  the  surnames  of  the  partners.  Smith  et  al.  e.  Stubbe 
et  a2.,  130. 


Index.  691 

STATUTORY  CONSTRUCTION— Conttnued. 

Fbaud  and  Dbcbit.— The  act  of  1807  (Session  Laws,  1807,  page  262) 
making  it  a  misdemeanor  for  one  who  purchases  goods  upon  credit, 
and  before  paying  therefor,  to  sell,  hypothecate,  pledge  or  otherwise 
dispose  of  the  same  out  of  the  usual  course  of  business,  and  with  in- 
tent to  cheat  or  defraud  the  vendor,  was  not  intended  to  have  any 
effect  in  the  determination  of  the  validity  or  invalidity  of  any  contract 
of  sale,  and  does  not  prevent  the  preference  of  a  bona  fide  creditor 
having  no  notice  of  the  fraudulent  intent  of  the  debtor.  Nicholis  v. 
Me  Shane  et  al.,  165. 

City  Aldebmen— Tebm  of  Office — Pbesumption. — In  the  con- 
struction of  a  statute  it  will  not  be  presumed  that  the  legislature  in- 
tended that  city  aldermen  should  hold  over  beyond  the  expiration  of 
their  terms  until  their  successors  are  elected  unless  such  intent  is 
clearly  expressed  or  is  necessarily  implied  in  order  to  carry  on  the 
municipal  government.     Harris  o.  Chambers  et  aZ.,  250. 

Physicians  and  SuBaKONS — Cbbtificate — Reoobd. — Section  3554, 
Mills^  Ann.  Stats.,  providing  that  every  person  holding  a  certificate 
from  the  state  board  of  medical  examiners  should  have  it  recorded  in 
the  county  in  which  he  resides  and  in  case  of  removal  to  another 
county  that  it  shall  be  recorded  in  such  county,  was  not  intended  to 
require  a  physician  to  record  such  certificate  in  every  county  into 
which  he  might  be  called  to  practice  his  profession.  RUey  v.  Collins^ 
280. 

Same — Authobity  to  Pbacticb — Suit  fob  Fees.— Anyone  holding 

•a  certificate  from  the  state  board  of  medical  examiners  is  authorized  to 

practice  medicine  in  the  state  and  may  maintain  a  suit  for  fees  for  his 

services  whether  such  certificate  be  recorded  as  provided  in  section  3554, 

Mills'  Ann.  Stats.,  or  not.    lb. 

Coal  Mine  Inspectob — Tbbm  of  Office. — The  term  of  office  of  coal 
mine  inspector  is  not  fixed  by  the  statute  providing  for  the  appointment 
of  such  officer,  but  is  controlled  by  the  act  of  March  23,  1885  (Session 
Laws,  1885,  p.  330;  Mills*  Ann.  Stats,  sec.  1582)  and  commences  on  the 
first  Wednesday  of  April  next  after  his  appointment  and  continues  for 
two  years.     The  People  ex  rel.  8impson  v.  Denman^  337. 

Mechanics*  Liens. — A  mechanics*  lien  statute  should  be  liberally 
construed  as  to  the  remedial  portion  of  it,  but  it  must  be  strictly  con- 
strued in  determining  the  question  as  to  whether  or  not  the  right  to  a 
lien  exists.  Lindemann  v.  The  Belden  Consolidated  Mining  and  Milling 
Co.,  342. 

Landlobd  and  Tenant— Lien  fob  Rent. — Section  2854,  Mills* 
Ann.  Stats.,  giving  to  hotel  and  boarding  house  keepers  and  other  per- 
sons a  lien  on  the  baggage  and  furniture  of  their  guests  and  tenants  for 
rent,  does  not  give  to  the  lessor  of  an  office  room  a  lien  on  his  tenant's 
furniture  for  the  rent  of  the  office.     Morse  et  al.  v.  Morrison^  449. 

Justice  of  the  Peace— Special  Constable— Appointment  with- 
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OUT  SsAL  IirvAi«iD.— The  statute  authorizing  the  appointment  of  a 
special  constable  by  a  Justice  of  the  peace  requires  the  appointment  to 
be  by  a  written  indorsement  under  the  seal  of  the  justice  on  the  back 
of  the  process  to  be  served,  and  an  appointment  not  under  seal  and  with- 
out any  scroll  for  seal  attached  to  the  signature  of  the  justice  was  in- 
valid, and  the  service  of  process  by  such  special  constable  was  void. 
Bruce  v.  Endieoit,  606. 

Insane  Female— Custody. — The  statute  requiring  that  a  female  lun- 
atic, in  the  absence  of  some  member  of  her  family,  shall  be  accompanied 
to  the  iDsane  asylum  by  a  female  attendant  does  not  require  the  county 
court  to  commit  such  female  patient  to  a  female  custodian  when  re- 
tained in  the  county  of  her  commitment,  and  the  county  court  has  au- 
thority to  commit  such  patient  to  the  custody  of  the  sheriff.  The  Board 
(if  County  Comrs.  of  Oarfleld  CourUy  v.  AdatM,  513. 

SUMMONS: 

Pbaotiob  Before  Justice  of  the  Peaob — Appbabancb.— In  an  ac- 
tion before  a  justice  where  the  defendant  was  not  served  with  summons, 
but  upon  the  return  day  he  wrote  a  letter  to  the  justice  of  the  peace 
applying  for  continuance  of  the  case  which  was  granted,  the  application 
for  continuance  was  a  general  appearance  and  waived  any  defect  in  the 
summons  or  the  service.    Paul  v.  Rooks j  44. 

Practice  Before  Justice  of  the  Peace — Appeal — Appbabancb. 
— An  appeal  by  a  defendant  from  the  judgment  of  a  justice  of  the  peace 
gives  jurisdiction  of  the  person  and  waives  all  defects  in  the  summona 
or  service  thereof.    lb. 

SUNDAY: 

Cities  and  Towns- Ordinances — Publication— Sunbat  Papers. 
— Under  article  2,  section  8  of  the  charter  of  the  city  of  Denver  provid- 
ing that  '*  no  ordinance  shall  take  effect  until  published  in  some  news- 
paper of  genei-al  circulation,  published  in  the  city  of  Denver,  or  in  book 
or  pamphlet  form  by  authority  of  the  city  council,'^  a  city  ordinance 
creating  a  sewer  district  and  authorizing  the  construction  of  a  storm 
sewer  is  not  invalid  because  it  was  published  only  once  and  in  the  Sun- 
day issue  of  a  daily  paper.  Dumara  et  al.  v.  The  City  of  Denver  ei  ai., 
876. 

TAXES  AND  TAXATION: 

Mandamus — Tax  Levy — Demand. — In  an  action  of  mandamus  to 
compel  a  board  of  county  commissioners  to  levy  a  tax  to  pay  a  judg- 
ment against  the  county  where  the  only  evidence  of  a  demand  on  the 
board  to  levy  such  tax  and  the  refusal  of  the  board  to  make  the  levy 
was  of  a  demand  and  refusal  made  after  the  petition  had  been  verified 
and  filed  and  the  action  commenced,  it  was  not  proof  of  the  demand 
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and  refusal  alleged  in  the  petition  and  was  insuflloient  to  sustain  the 
action.  The  Board  of  County  Commissioners  qf  Grand  County  v.  The 
People,  215. 

Couimr  Wabbants — Action  upon — Mandamus. — An  action  for  a 
money  judgment  cannot  be  maintained  against  a  county  upon  a  county 
warrant.  Mandamus  is  the  proper  remedy  whether  the  money  appli- 
cable to  the  payment  of  the  warrant  lias  been  collected  and  its  payment 
refused,  or  whether  the  board  of  commissioners  failed  to  levy  the  proper 
tax  from  which  the  warrant  could  be  paid,  in  the  one  case  against  the 
treasurar  to  compel  payment  and  in  the  other  against  the  board  to 
compel  the  levy  of  the  tax.     lb. 

Failubb  to  Collect — Action  on  Tbbasubbb's  Bond— PLSADiNe 
— Liens. — In  an  action  on  a  county  treasurer's  bond,  the  complaint  al< 
leged  that  the  treasurer  had  failed  and  refused  to  collect  certain  interest 
due  on  delinquent  taxes,  and  had  issued  his  receipts  in  full  for  the  taxes 
and  had  made  entries  on  the  tax  rolls  showing  said  taxes  to  have  been 
paid  in  full  notwithstanding  such  interest  was  then  due  and  unpaid^  and 
that  by  reason  thereof  said  interest  had  ceased  to  be  a  lien  on  the  prop- 
erty  and  the  county  had  been  deprived  of  the  means  and  ability  to  col- 
lect the  same.  Held  that  the  complaint  failed  to  state  a  cause  of  action. 
That  the  allegation  that  the  interest  had  ceased  to  be  a  lien  was  but  a 
legal  conclusion.  That  the  issuance  of  a  receipt  and  entry  of  payment 
In  full  upon  the  rolls  would  not  of  itself  discharge  the  lien.  And  that 
if  the  lien  had  been  discharged,  in  the  absence  of  an  allegation  that  the  tax 
had  not  been  collected  from  other  property,  the  complaint  fails  to  show 
any  damage  sustained  by  the  county  or  breach  in  the  conditions  of  the 
bond.  The  People  ex  rel.  Commissioners  ijf  Ouray  County  v,  Myers  et 
a/.,  371. 

Equity  Jubisdiction  —  Multiplicity  of  Suits  — Injunction  — 
Sbweb  Taxes — Void  Assessment. — For  the  purpose  of  preventing  a 
multiplicity  of  suits,  a  court  of  equity  will  take  jurisdiction  of  an  action 
by  real  estate  owners  in  a  sewer  district  in  a  city  suing  on  behalf  of 
themselves  and  all  other  persons  similarly  situated  and  interested, 
against  the  city  and  its  treasurer  to  restrain  the  enforcement  of  a  void 
assessment  of  a  special  tax  against  their  property  for  the  purpose  of 
constructing  a  sewer.    Dumars  et  al  v.  The  City  cf  Denver  et  ai.,  875. 

Cities  and  Towns — Public  Impbovements  —  Boabd  of  Public 
Works— Publication  of  Notice — Void  Assbssiient.— The  failure  of 
the  board  of  public  works  of  the  city  of  Denver  to  publish  for  20  days 
in  two  daily  newspapers,  notice  of  the  proposed  construction  of  a  storm 
sewer,  stating  the  extent  of  the  district  to  be  assessed,  the  estimated 
cost,  the  time  and  manner  of  payments  and  the  time  when  a  resolution 
ordering  such  improvement  will  be  considered,  as  required  by  section  3, 
article  7  of  the  charter  of  said  city,  will  invalidate  an  assessment  of  a 
special  tax  against  the  real  estate  of  such  district  for  the  constriction  of 
such  sewer.    Ib» 
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Equity  Jubisdjctiok —  Removing  Cloud  fbom  Titlb— Void  As- 
8B88MENTOF  T  AXES.— Where  an  asseBsment  of  a  special  tax  against  the 
real  estate  of  a  district  for  the  purpose  of  constructing  a  sewer  is  void, 
and  the  defects  which  render  it  void  are  not  of  record,  but  prima /acte, 
the  proceedings  are  regular  and  valid  and  sufficient  to  create  a  cloud 
upon  the  title  to  real  estate  in  the  district,  a  court  of  equity  will  assume 
jurisdiction  to  restrain  the  enforcement  of  the  assessment,  and  to  remove 
the  cloud.    lb. 

Injunction — Void  Taxes — Tender. — Whei-e  a  special  assessment 
against  real  estate  for  public  improvements  is  totally  void,  owners  of 
property  affected  are  not  requited  to  pay  or  tender  any  part  of  the  tax 
before  bringing  an  action  to  restrain  the  enforcement  of  such  void  as- 
sessment,   lb, 

TITLE  BONDS: 

MoBTOAOES—FoRKCLOSUBB.— Defendant  executed  to  plaintiff  his 
promissory  note  and  at  same  time  caused  certain  lands  to  be  conveyed 
to  plaintiff  by  a  building  and  loan  association  to  secure  the  note.  Plain- 
tiff executed  to  defendant  a  bond  for  title  to  the  land  conditioned  upon 
the  payment  of  the  note  and  further  conditioned  that  upon  defendant's 
failure  to  pay  the  note,  plaintiff  should  be  discharged  from  any  liability 
to  convey  said  land  to  defendant,  or  if  she  preferred  might  enforce  the 
payment  of  the  note,  and  it  was  further  provided  in  the  bond  that  if 
any  proceedings  in  court  should  be  uecessaiy  on  the  foreclosure  of  the 
bond,  plaintiff  should  recover  a  reasonable  attorney's  fee.  It  appeared 
on  the  face  of  the  papers  that  the  note,  deed  and  title  bond  were  parts 
of  one  and  the  same  transaction.  Held  that  the  deed  and  title  bond 
were  in  effect  a  mortgage  from  defendant  to  plaintiff  to  secure  the  note, 
and  in  an  equitable  action  for  foreclosura  it  was  immaterial  that  the 
grantee  in  the  bond  was  not  the  same  as  the  grantor  in  the  deed. 
Borcherdt  v.  Favor,  406. 

TBOVER: 

Pleading — Fbaud  and  Deceit.— An  allegation  of  fraud  and  deceit 
is  material  to  justify  an  execution  against  the  person,  but  is  not  es- 
sential to  a  cause  of  action  in  trover.  Beiuon  v.  Elij  Administrator , 
494. 

Tbover  and  Convbbsion — Title  to  Stolen  Monet — Identity. — 
Where  a  person  was  robbed  of  certain  money  and  upon  arrest  of  the 
robber  the  officer  recovered  most  of  the  money,  the  money  so  recovered 
while  in  the  hands  of  the  officer  was  not  in  the  channels  of  trade  so  as 
to  exempt  it  from  the  inile  that  **  except  by  a  sale  in  market  overt,  no 
one  can  give  a  better  title  to  pei-sonal  property  than  he  has  himself." 
And  the  attorney  for  the  robber  having  obtained  a  judgment  for  his 
fees  and  part  of  the  money  being  paid  over  to  him  on  execution,  he  ao- 
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quired  no  better  title  than  the  judgment  debtor  had,  and  an  action  of 
troTer  would  lie  against  the  attorney  by  the  person  from  whom  the 
money  was  taken,  and  if  he  could  show  that  the  money  seized  on  exe- 
cution by  the  attorney  or  any  part  of  it  was  the  identical  money  taken 
from  him  by  the  robber,  he  was  entitled  to  recover  to  the  amount  so 
identified.     lb. 

Same — Instructions. — ^Where  a  peraon  was  robbed  of  certain  money 
and  upon  the  arrest  of  the  robber  part  of  the  money  was  recovered  by 
the  oflScer,  part  of  which  was  paid  over  to  the  attorney  of  the  robber  on 
an  execution  against  the  robber  for  his  fees,  in  an  action  by  the  party 
robbed  against  the  attorney  to  recover  the  money,  the  question  of  the 
identity  of  the  money  was  a  question  of  fact  for  the  jury,  and  it  was 
error  for  the  court  to  assume  in  his  instructions  that  the  money  in  the 
hands  of  the  officer  was  the  identical  money  taken  from  plaintiff.    lb. 

Same. — ^Where  a  person  was  robbed  of  certain  money  and  upon  the 
arrest  of  the  robber  most  of  tlie  money  was  recovered  by  the  officer,, 
and  the  attorney  for  the  robber  having  assigned  part  of  his  fees  recov- 
ered a  judgment  against  the  robber  for  the  balance,  and  his  assignees 
recovered  judgments  for  the  amounts  assigned,  and  executions  having 
been  issued  on  the  judgments  the  money  was  paid  over  to  the  several 
judgment  creditors,  in  an  action  by  the  person  robbed  against  the  at- 
torney to  recover  the  money,  defendant  was  only  liable  for  the  amount 
shown  to  have  been  converted  by  him,  and  where  there  was  no  evidence 
that  defendant  received  or  converted  the  amount  paid  to  his  assignees, 
it  was  error  to  instruct  the  jury  that  in  the  event  of  a  verdict  for  plain- 
tiff it  must  be  in  the  sum  of  the  amounts  paid  to  defendant  and  his  as- 
signees. It  was  also  a  question  for  the  jury  to  determine  whether  all 
or  part  of  the  money  paid  on  the  executions  was  the  money  taken  from 
plaintiff.    lb. 

Pleading — Description  of  Money. — In  an  action  of  trover  to  re- 
cover money  alleged  to  have  been  taken  from  plaintiff  by  robbery  and 
to  have  been  received  and  converted  by  defendant,  a  description  in  the 
complaint  of  the  money  as  **  lawful  money  of  the  United  States,  bank 
notes  and  other  current  bills,  the  particular  description  and  denomina- 
tions of  which  are  to  this  plaintiff  unknown,"  and  giving  the  value,  Ib 
sufficient.    lb. 

TRUSTS  AND  TRUSTEES: 

LiMFTATioN  — Contracts  — Fraud.  —  Plaintiff  brought  action  to 
compel  defendants  to  transfer  to  him  certain  shares  in  a  mining  com* 
pany,  and  alleged  that  plaintiff  and  defendants  entered  into  an  agree- 
ment in  writing  to  organize  a  mining  corporation,  certain  of  the  shares 
to  be  retained  in  the  treasury  of  the  company  and  the  balance  to 
be  distributed  amongst  the  parties  to  the  contract;  that  a  certain 
number  of  shares  were  to  be  allotted  to  plaintiff  in  consideration  of 
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Mrrioes  already  rendered  by  him  to  the  other  parties,  and  aeryioes  to 
be  rendered  to  the  corporation;  that  a  certificate  of  incorporation  was 
prepared  in  conformity  with  the  agreement  and  was  executed  by  all 
the  parties;  that  certain  of  the  defendants  executed  to  plaintiff  as 
trustee  a  deed  to  their  mining  property  to  be  by  him  conveyed  to  the 
corporation  upon  the  issue  and  delivery  to  him  of  the  entire  stock  of 
the  corporation  in  trust  for  the  parties  entitled  to  it;  that  plaintiff 
delivered  the  agreement,  certificate  and  deed  to  an  attorney  who  was 
acting  'for  all  the  parties;  that  defendants,  without  the  knowledge  or 
consent  of  plaintiff,  obtained  possession  of  the  papers  left  with  the  at- 
torney and  desti'oyed  or  concealed  them  and  made  another  agreement 
amongst  themselves  leaving  plaintiff  out  and  executed  another  certifi- 
cate of  incorporation  the  same  as  the  flrat,  except  it  did  not  contain 
plaintiff's  name,  and  perfected  the  organization  of  the  company,  divid- 
ing the  stock  not  placed  in  the  treasui7,  including  the  shares  to  which 
plaintiff  was  entitled,  amongst  themselves.  Held  that  the  cause  of 
action  stated  is  not  one  for  ralief  on  the  ground  of  fraud  that  would  be 
barred  in  three  years  under  section  12  of  the  statute  of  limitation  (Hllls^ 
Ann.  Stats,  sec.  2011)  but  is  one  arising  out  of  a  trust  relation  and  is 
subject  to  section  13  of  the  statute  of  limitation  (Mills'  Ann.  Stat, 
sec.  2912).     Farria  v.  Wirt  et  ai,  1. 

Corporations — Directors  —  Stockholders. — The  directors  of  a 
corporation  occupy  the  position  of  trustees  for  the  stockholders  and 
their  conduct  with  reference  to,  and  dealings  with,  the  corporate  prop- 
erty is  subject  to  the  closest  scrutiny,  and  the  utmost  good  fiiith  Is  re- 
quired in  the  exercise  of  the  powers  conferred  upon  them.  Mackey  v. 
Burns  et  a2.,  6. 

Same — Contracts. — Where  the  individual  directors  of  a  mining  com- 
pany purchased  several  conflicting  claims  for  which  they  agreed  to  de- 
liver to  the  owners  of  the  claims  as  part  of  the  purchase  price,  within 
a  certain  time,  a  certain  number  of  the  shares  of  the  capital  stock  of 
the  company,  the  fact  that  the  individual  directors  when  purchasing 
the  claims  stated  that  they  intended  to  convey  the  claims  to  the  com- 
pany, and  at  the  request  of  the  owners  stipulated  in  writing  that  they 
would  so  convey  them,  did  not  constitute  the  directors  trustees  of  the 
company  in  the  purchase,  unless  io  fact  the  directors  were  acting  for  and 
by  authority  of  the  company,  so  as  to  make  the  sale  of  the  claims  a 
transaction  between  the  owners  of  the  claims  and  the  company  that 
would  make  the  claim  owners  equitable  share  owners  in  the  company. 
Neither  did  a  resolution  adopted  by  the  board  of  directors  after  the 
property  had  been  purchased  by  the  individual  directors,  authorizing 
the  president  and  secretary  of  the  company  to  purchase  the  claims 
**from  the  present  owners''  and  to  issue  in  payment  therefor  treasury 
stock  of  the  company,  a  certain  amount  in  lieu  of  the  cash  paid  by  the 
purohasers  and  a  certain  other  amount  given  in  payment  of  the  clidina 
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by  the  purohasen,  make  the  original  owners  of  the  claims  equitable 
share  owners  in  the  company.    lb, 

Attaohment — LiKNS — UsTBBCORDED  TiTLB.— An  attachment  lien  ac- 
quired without  knowledge  of  the  existence  of  an  outstanding  unrecorded 
interest  In  land  is  superior  to  such  outstanding  interest,  whether  it 
rests  in  a  resulting  trust  or  in  a  deed.  Perkins  et  al.  as  Executors  v. 
Adams  et  al.,  96. 

Samb — Estates  of  Decedents. — Where  two  executors  of  an  estate 
loaned  money  of  the  estate,  taking  a  note  payable  to  them  as  executors 
and  secured  by  a  deed  of  trust  on  real  estate,  and  default  being  made 
the  executors' requested  the  foreclosure  of  the  deed  of  trust,  and  at  the 
foreclosure  sale  one  of  the  executors  bid  in  the  property,  in  reality  for 
the  estate,  and  the  purchase  price  was  credited  on  the  note,  but  the 
trustee^s  deed  conveyed  the  property  to  him  in  his  individual  capacity 
and  name,  reciting  that  he  was  the  highest  and  best  bidder  and  acknowl- 
edging receipt  of  the  purchase  price,  which  deed  was  duly  recorded, 
attaching  creditors  of  the  individual  executor  who  had  no  actual  notice 
that  the  property  was  purchased  for  the  estate  and  who  levied  upon  the 
property  as  the  property  of  the  individual  executor  and  for  his  indi- 
vidual debt  acquired  a  lien  superior  to  the  equitable  title  of  the  estate.  lb. 

WATER  RIGHTS: 

CoNTBACTS — CoKSTRUCTioN  OF  DiTCH. — PlaiutifE  Contracted  with 
defendant  to  enlarge  and  complete  a  ditch  to  carry  water  from  a  certain 
river  to  defendant's  placer  mine  and  to  build  a  dam  across  the  river 
that  would  at  all  times  cause  a  sufficient  amount  of  the  water  of  the 
river  to  flow  into  the  ditch  to  fill  the  same,  and  guaranteed  that  a  full 
bead  of  water  should  flow  through  the  ditch  for  its  entire  length  for  a 
period  of  thirty  days  after  its  completion,  stating  what  was  to  be  under- 
stood as  a  full  head  of  water.  Because  of  a  scarcity  of  water  in  the 
stream  a  full  head  could  not  be  turned  into  the  ditch  when  completed. 
Held  that  the  guarantee  in  the  contract  was  not  that  the  stream  would 
supply  the  amount  of  water,  but  only  that  the  ditch  should  be  capable 
of  conveying  a  full  head  of  water  from  the  river  to  the  mine  if  there 
was  sufficient  water  in  the  river  to  supply  the  amount.  And  that  plain- 
tiff having  turned  into  the  ditch  all  the  water  of  the  river  and  kept  the 
same  running  therein  for  thirty  days,  he  had  sufficiently  complied  with 
that  part  of  his  contract.  Flick  v.  The  HahrCs  Peak  and  Elk  Jtiter 
Canal  and  Placer  Mining  Co.,  486. 

Same — Construction  of  Contract. — Plaintiff  contracted  with  de- 
fendant to  enlarge  and  complete  a  ditch  of  certain  dimensions  and  a 
dam  to  turn  the  water  of  the  river  into  the  ditch,  and  guaranteed  that 
a  full  head  of  water  should  flow  through  the  entire  length  of  the  ditch 
for  thirty  days  immediately  after  completion.  After  the  completion  of 
the  ditch  and  before  the  commencement  of  an  action  by  plaintiff  to  en- 
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force  the  collection  of  the  balance  of  the  contract  price  for  the  work,  e 

defendant  notified  plaintiff  that  he  had  not  complied  with  the  condi-  t 

tions  of  the  agreement  calling  his  attention  to  the  proyision  that  a  full  e 

head  of  water  should  flow  through  the  ditch  for  thirty  days,  and  ad-  i 

vised  plaintiff  that  the  ditch  had  never  been  full  of  water  and  closed  hia 
notice  with  this  language,  **  The  strength  and  capacity  of  the  ditch 
have  not  been  tested  in  accordance  with  the  terms  and  conditions  of 
said  contract."  Held  that  the  language  of  the  notice  was  a  construc- 
tion of  the  contract  by  defendant  that  the  guarantee  in  the  contract  was 
.of  the  capacity  of  the  ditch  and  not  that  the  river  should  supply  the 
water,  and  that  the  running  of  the  water  for  thirty  days  was  for  the 
purpose  of  testing  the  capacity  and  strength  of  the  ditch,  and  that  such 
construction  of  the  contract  was  binding  on  defendant.     Ih, 

CONTBAOTS — CONSTBUCTION     OF     DiTCH — ACCEPTANCE — WaIVEB. — 

Plaintiff  contracted  with  defendant  to  enlarge  and  complete  a  ditch, 
and  guaranteed  that  a  full  head  of  water  should  run  through  the  ditch 
for  thirty  days  after  its  completion.  All  the  water  in  the  stream  was 
turned  into  and  kept  i-unning  through  the  ditch  for  thirty  days,  but 
the  amount  was  insufficient  to  supply  a  full  head.  Defendant  accepted 
the  ditch,  took  possession  and  proceeded  to  use  it  for  the  purposes  in- 
tended, without  protest,  and  acknowledged  liability  to  plaintiff  for  the 
payments  specified  in  the  contract.  Held  that  defendant  waived  the 
requirement  in  the  contract  that  a  full  head  of  water  should  be  nm 
through  the  ditch  for  thirty  days.    Ib» 

WILLS: 

Estates  of  Decedbkts— Powebs  of  Exbcutobs  to  Ck>NYET. — ^An 
estate  which  descends  to  an  heir  by  law  or  16  devolved  on  him  by  will 
cannot  be  divested  or  taken  away  by  the  exercise  of  a  power  given  to  an 
executor  unless  the  intention  is  clearly  and  unmistakably  expressed, 
and  its  use  essential  to  the  execution  of  the  evident  purpose  of  the 
testator.     Cowell  et  al.  v.  The  South  Denver  Reed  Estate  Co.  etal,,  108. 

Construction — Intention. — In  the  consti*uction  of  a  will,  the  in- 
tention of  the  testator  will  control  regardless  of  the  phraseology  in 
which  he  has  expressed  his  purpose. 

Executors— Po WEB  of  Disposal  op  Estate. — Where  a  widow  is 
vested  by  will  with  a  life  estate  to  one  half  interest  in  real  estate  with 
remainder  to  the  children  and  the  other  half  is  vested  in  fee  in  the 
children,  a  power  to  the  widow  as  executrix  to  dispose  of  the  property 
for  the  best  interest  of  the  estate,  will  be  held  to  be  a  naked  power  and 
limited  to  the  estate  vested  in  her  by  the  will,  unless  the  words  of  the 
will  clearly  indicate  a  larger  power,  and  a  larger  power  is  necessary  to 
effectuate  the  intentions  of  the  testator.    lb. 

Same — Pleading. — Where  a  testator  after  directing  his  debts  to  be 
paid  and  certain  bequests  to  his  children,  left  one  half  of  his  residuary 
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estate  to  his  widow  for  life  with  remainder  in  fee  to  the  children  and 
the  other  half  in  fee  to  the  children,  and  authorized  the  widow  as 
executrix  to  dispose  of  any  and  all  of  the  real  estate  upon  such  terms 
as  in  her  judgment  would  be  for  the  best  interest  of  the  estate,  and 
authorized  her  to  make  deeds  and  provided  that  the  same  should  vest 
in  the  grantees  good  title  in  fee,  in  an  action  by  the  children  to  set  aside 
a  conveyance  of  real  estate  made  by  the  executiix,  a  complaint  that  avers 
that  the  executrix  received  from  other  sources  more  than  enough  money 
to  pay  all  the  debts  and  legacies,  and  shows  that  the  sale  was  not  nec- 
essary to  carry  out  the  purpose  of  the  testator,  stated  a  cause  of  action 
and  it  was  error  to  refuse  to  allow  plaintiffs  to  introduce  any  evidence 
to  support  such  complaint.    lb. 
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